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MooBS,  appellant,  y.  Ksnt* 

(87  Iowa,  SO.) 

Davoer  —  by  iehat  Um  governed. 

&  married  mui  oonvejed  lands,  and  afterward  died.  Intermediate  the  ooa  vey- 
ojiee  and  hia  death  a  statute  was  passed  enlarging  the  common-law  right 
of  dower  eo  as  to  give  a  widow  an  estate  in  fee.  HM^  that  his  widow  was 
entitled  to  dower  only  according  to  the  law  in  force  at  the  time  of  the  con- 
veyance. 

PETITION  for  dower.  The  petition  states  that  in  Jane,  1859, 
the  plaintiff  was  married  to  Marshall  F.  Moore,  who  died  in 
Febmafj,  1870;  that  said  Marshall  F.  Moore,  at  the  time  of  said 
marriage  and  daring  the  time  of  their  covertare,  was  seized  of  a 
certain  parcel  of  groand  in  Woodbary  coanty,  Iowa,  being  22  feet 
front  and  100  feet  deep,  and  being  immediately  north  of  the  south 
half  of  lot  nine  in  block  five  in  Sioax  City,  east  addition;  that  the 
defendant  is  in  possession  of  said  parcel  of  land,  and  claims  to  own 
the  same  in  fee  simple  nnder  and  by  virtae  of  a  conveyance  thereof 
to  him  from  John  Ourrier  to  whom  said  Marshall  F.  Moore  con- 
Teyed  the  same  on  the  10th  day  of  August,  1859. 
I'he  plaintiff  claims  to  be  entitled  to  dower  in  the  premises,  and 
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alleges  that  she  has  demanded  the  same  of  the  defendant,  that  he 
has  denied  her  right  to  dower,  and  has  refused  to  haTe  the  same 
admeasured  or  permit  her  to  have  her  said  dower,  and  she  prajs 
that  her  dower  be  assigned,  eta 

The  plaintiff  demurred  to  this  petition,  which  being  sustained 
and  judgment  rendered  thereon,  the  plaintiff  appeals. 

H.  B.  Wils(yfi,  for  appellant 

John  Currier  and  0.  C.  Tredway,  for  appellee. 

MiLLSU,  J.  The  petition  states  that  the  plaintifl's  husband  was 
the  owner  of  the  land,  and  that  he  conveyed  it  to  John  Ourrier  on 
the  10th  day  of  August,  1859.  At  this  time  the  act  of  1853  (ch. 
61,  acts  of  Fourth  (General  Assembly)  was  in  force,  which  pro- 
vided that  *^  one-third  in  value  of  all  the  real  estate  in  which  the 
husband  at  any  time  during  the  marriage  had  a  legal  or  equitable 
interest  and  to  which  the  wife  has  made  no  relinquishment  of  her 
rights,  shall,  under  the  direction  of  the  court,  be  set  apart  by  the 
executor  as  her  property  in  dower  upon  the  death  of  the  husband, 
if  she  survive  him ;  said  estate  in  dower  to  be  and  remain  the 
same  as  at  common  law."  By  chapter  151  of  the  Laws  of  1862, 
which  was  after  Marshall  F.  Moore  had  conveyed,  but  prior  to  hie 
death,  the  provision  of  the  statute  above  quoted  was  repealed  and 
the  following  enacted  in  lieu  thereof:  ^'  One-third  in  value  of  all 
the  real  estate  in  which  the  husband  at  any  time  during  the  mar- 
riage had  a  legal  or  equitable  interest,  which  has  not  been  sold  on 
execution  or  other  judicial  sale,  to  which  the  wife  has  made  no 
relinquishment  of  her  rights,  shall,  under  the  direction  of  the 
court,  be  set  apart  by  the  executor,  administrator  or  heir,  as  her 
property  in  fee  simple^  on  the  death  of  the  husband,  if  she  survive 
him." 

It  has  been  held  by  this  court  that  the  right  of  the  widow  to 
dower  depends  upon  the  law  in  force  at  the  time  of  the  death  of 
the  husband.  Lucas  v.  fkwyer,  17  Iowa,  517;  Siurdevani  v.  JVor- 
m,  30  id.  65.  In  the  former  of  these  cases,  Wbight,  Gh.  J.,  says, 
that  *'  in  measuring  her  rights,  as  already  seen,  we  look  to  the  law 
in  force  at  the  time  of  the  husband's  death,  for  it  is  this  event 
which  ripens  or  makes  consummate  the  prior  right,  which,  so  long 
as  it  rested  upon  the  marriage  and  seizin,  was  inchoate  only.     If 
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tixere  was  no  law  in  force  at  that  time  giving  her  the  right,  then  it 
is  extingaished;  she  cannot  take  under  a  law  repealed  prior  to  that 
time.  And,  taking  under  the  law  then  existing,  she  must  take  it 
with  its  restrictions  and  limitations." 

There  is  another  class  of  eases  in  this  court  in  which  it  has  been 
held  that  the  dower  right  of  the  widow  should  be  goyemed  by  the 
law  in  force  at  the  time  of  the  alienation  by  the  husband.  See 
these  cases  cited  in  the  opinion  in  Lucas  v.  Sawyer,  supra,  on  p. 
510.  There  would  seem  to  be  an  inconsistency  in  these  two  claaaea 
of  cases  ;  but  on  examination  this  seeming  inconsistency  disap- 
pears. The  cases  last  alluded  to  arose  where  the  estate  of  dower 
under  the  law  in  force  at  the  time  of  alienation  had  been  enlarged 
by  the  law  in  force  at  the  decease  of  the  husband,  and  were  decided 
mainly  on  the  ground  that  the  estate  of  dower  haying  been 
enlarged,  the  statute  should  not  haye  a  retroactiye  operation,  so  as 
U>  lessen  the  estate  purchased  by  the  yendee.  And  since  there  was 
no  question  made  in  those  cases,  but  what  the  widow  was  entitled 
to  dower,  either  under  the  law  in  force  at  the  time  of  alienation, 
or  under  that  in  force  at  th^  death  of  the  husband,  the  only  con- 
troversy being  whether  she  took  under  the  former  or  under  the 
latter ;  and,  as  the  wife  could  not  take  under  the  statute  in  force 
at  the  death  of  the  husband  without  an  infringement  of  the  vested 
rights  of  the  purchaser,  she  was  allowed  to  take  her  dower  under 
the  former  law. 

These  cases,  therefore,  while  they  apply  the  law  in  force  at  the 
time  of  the  alienation  by  the  husband,  as  governing  the  widow's 
dower,  recognize  the  souudness  of  the  doctrine  as  announced  in 
Lucas  v.  Sawyer,  supra,  and  followed  in  Sturdevant  v.  Norris, 
supra ;  but  apply  the  former  law  as  governing  the  widow's  dower 
in  lands  conveyed  by  the  husband  under  that  law.  These  decisions 
are  based  upon  the  doctrine  of  the  law  in  respect  to  the  rights  of 
the  purchaser.  He  having  purchased  of  the  husband  when  the  law 
gave  the  widow  dower  as  at  common  law,  he  took  the  land  subject 
only  to  that  inchoate  right,  which  the  legislature  has  no  power  to 
enlarge  as  against  him.  But  it  being  conceded  that  upon  the 
death  of  the  husband  the  widow  was  at  least  endowable  to  the 
extent  of  the  law  in  force  at  the  time  of  alienation,  the  court  so 
endowed  her. 

In  this  case,  however,  it  is  insisted  that  the  vrife  not  being  enti- 
tled to  dower  under  the  law  of  1862,  giving  an  estate  of  one-thixO 
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ill  fee  simple,  in  premises  previously  conveyed  by  her  husband, 
while  the  statute  gave  her  dower  as  at  common  law ;  and  since  the 
act  of  1862  repealed  the  former  law  in  respect  to  dower,  she  cannot 
claim  dower  under  that  act,  and  hence,  that  she  is  not  entitled  to 
dower  at  all  in  the  premises  in  controversy. 

The  right  of  the  wife  to  be  endowed  of  the  lands  of  her  hus- 
band, so  long  as  it  is  inchoate  only,  may  be  enlarged,  abridged,  or 
entirely  taken  away  by  statute.  Lucas  v.  Sawyer,  supra,  and  cases 
cited  on  p.  521.  And  if  the  act  of  1862,  which  repealed  the  act 
of  1853,  under  which  the  estate  of  dower  was  as  at  common  law, 
had  stopped  with  simply  a  repeal  of  that  act,  we  would  have  no 
hesitation  in  holding  the  plaintiff  not  entitled  to  dower.  But  the 
act  of  1862,  while  it  repealed  that  of  1853,  enlarged  the  estate  of 
dower  from  a  life  estate  in  one-third  of  the  lands  of  the  husband, 
to  an  estate  in  fee  simple  to  such  portion.  The  evident  purpose  of 
the  legislature  was,  not  to  take  away  the  widow's  dower,  but  to  en- 
large it.  It  was  a  substitution  of  a  fee  simple  estate  for  an  estate 
for  life.  It  was  not  intended  to  destroy  the  smaller  estate,  but  to 
give  a  greater  one.  And,  since  the  estate  in  fee  simple  include! 
within  it  the  lower  and  inferior  estate  for  life,  the  latter  would  be 
saved  to  the  plaintiff  as  it  existed  under  the  law  of  1853,  in  force 
when  her  husband  conveyed  the  premises. 

A  different  conclusion  was  reached  by  the  Supreme  Oourt  of  Indi- 
ana in  Strong  v.  Clem,  12  Ind.  37,  a  case  like  the  one  before  us  in 
most  of  its  facts.  When  the  land  was  conveyed  by  the  husband  the 
law  gave  the  widow  dower  as  at  common  law.  Prior  to  the  time  of 
his  death  the  legislature  expressly  abolished  the  estate  of  dower,  and 
provided  that  the  widow  should  be  entitled  to  one-third  in  fee  sim- 
ple. The  court  held  that  since  the  widow's  inchoate  right  of  dower 
had  been  taken  away  before  it  became  vested  by  the  death  of  her 
husband,  and  the  legislature  could  not  enlarge  such  inchoate  estate 
beyond  what  it  was  at  the  time  of  alienation  by  the  husband,  she 
could  not  take  under  either  law.  This  decision  was  followed  in 
Logan  y.  Walton,  12  Ind.  639;  Oiles  v.  Qullian,  13  id.  487;  Fra7U!^ 
Y.  Harrowy  id.  507;  Strong  v.  Dennis,  id.  514;  Oiles  v.  Law,  14  id. 
16;  Harrow  v.  Myers,  29  id.  469. 

But  this  holding  seems  never  to  have  been  satisfaotoi^to  the  pro- 
fession of  that  State,  judging  from  the  repeated  efforts  that  were 
made  to  obtain  a  change  of  tiie  decision;  and  the  ooort,  finally,  in 
ihe  case  last  cited,  tacitly  admit  the  error  of  the  first  deoisionj  bat 
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Bay:  ''  If  the  doctrine  of  those  cases  be  admitted  to  be  wrong,  it  is 
yet  quite  obyioos  that  it  has  already  accomplished  most  of  the  harm 
that  ever  can  result  from  it,  while  a  change  now  would  sow  a  wide 
crop  of  serious  evils  to  the  injury  of  those  who  are  innocent,  and 
who  have  purchased  and  sold  real  estate  upon  the  faith  of  the  doc- 
brine  declared/'  etc. 

There  is  this  important  distinction  between  the  statutes  of  Indl- 
ma  and  those  of  this  State  in  respect  to  this  question.  By  the  for- 
mer the  *' estate  of  dower"  as  such  was  abolished  by  express  statu- 
tory declaration,  and  one-third  in  fee  simple  was  given  to  the  widow 
as  her  share  in  the  real  estate  of  her  deceased  husband.  In  this 
State,  however,  the  same  statute  which  repealed  the  statute  of  1853, 
under  which  the  widow  took  dower  as  at  common  law,  gave  to  the 
widow  a  fee-simple  estate  of  one-third  (zs  an  enlarged  estate  171  dower, 
for  by  the  third  section  of  the  act  (1862)  it  is  declared  that  all  the 
provisions  of  the  act  made  in  relation  to  the  widow  of  a  deceased 
husband  shall  be  applicable  to  a  husband  of  a  deceased  wife,  and 
"  each  is  entitled  to  the  same  right  of  dower  in  the  estate  of  the 
other,''  etc.  The  act  does  not  aboliah  or  take  away  the  estate  of 
dower.  It  merely  enlarges  it  from  an  estate  for  life  to  a  fee  simple. 
The  estate  of  dower  still  exists  as  such,  though  enlarged  in  quan- 
tity, which  clearly  shows  that  it  was  not  intended  by  the  general 
assembly,  in  the  passage  of  the  act  of  1862,  to  take  away  or  destroy 
the  inchoate  right  of  dower  as  it  existed  under  the  prior  law,  but 
only  to  enact  that,  for  the  future,  the  estate  of  dower  should  consist 
of  one-third  in  fee  simple  of  the  real  estate  in  which  the  husband 
had  during  the  marriage  a  legal  or  equitable  intei'est,  which  had 
not  been  sold  on  execution  or  other  judicial  sale,  to  which  the  wife 
had  made  no  relinquishment  of  her  rights. 

We  unite  in  holding  that  the  plaintiff  is  entitled  to  dower  in  the 
premises  in  controversy,  according  to  the  statute  of  1853,  consisting 
of  a  life  estate  in  one-third  thereof.  The  demurrer  was  improperly 
sustained,  and  the  judgment  will  in  each  case  be 

Beversed. 
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Spaffobd  V,  The  First  National  Bank  op  Tama  Cett. 

(37  Iowa,  181.) 
National  banks  —  right  to  take  chattel  mortgage, 

A  national  bank  has  a  right  to  take  a  chattel  mortgage  for  the  purpose  ol 
securing  a  preyiouely  contratted  debt,  and  to  enforce  the  same. 

THE  plaintiff  avers  that  Warren  was  owner  of  a  priyate  bank, 
called  the  Tama  County  Bank^  with  which  the  plaintiff  did 
business  for  a  year  or  more^  prior  to  September  30^  1871;  that  loans 
had  been  made  to  and  overdrafts  allowed  him  at  usurious  rates,  and 
thereby,  at  said  date,  he  owed  said  bank  $7,762.05;  that  15,000  was 
due  by  note  and  the  balance  on  account;  that  at  said  date  the  First 
National  Bank  of  Tama  city,  a  corporation  under  the  laws  of  con- 
gress, with  a  capital  of  $50,000,  and  in  which  Warren  was  cashier 
and  principal  stockholder,  was  organized  and  commenced  business; 
that  on  said  date,  the  business  of  the  said  Tama  County  Bank  was 
transferred  to  the  national  bank,  and,  also,  by  agreement  between 
plaintiff  and  Warren,  cashier,  the  said  claim,  including  usury,  was 
transferred  to  said  national  bank,  and  plaintiff  executed  to  said 
national  bank  two  notes  for  the  $5,000  note,  one  for  $3,000  and  the 
other  for  $2,000,  and  at  the  same  time,  also,  executed  a  chattel 
mortgage  to  said  bank,  on  the  stock  of  goods  in  controversy,  to 
secure  said  $3,000  note;  that  the  balance  of  said  claim  was  simply 
transferred  from  the  books  of  one  bank  to  the  books  of  the  other; 
that  plaintiff  afterward  continued  to  do  business  with  the  national 
bank,  up  to  the  17th  day  of  February,  1872;  and  that  said  national 
bank,  by  agreement  with  the  plaintiff,  and  contrary  to  the  law  of 
its  organization,  also  received  and  charged  usurious  interest  on  loans 
to,  and  on  drafts  by,  plaintiff  up  to  said  last  date,  when  on  settle- 
ment and  by  including  all  said  usury,  it  was  found  that  the  plain- 
tiff owed  said  national  bank  $9,000,  and  for  which  plaintiff  executed 
his  five  several  notes,  and  also  executed  a  chattel  mortgage  on  the 
stock  of  goods  in  controversy,  to  secure  them;  that  not  more  than 
$dC  of  said  sum  was  due  defendant,  after  exoluding  usury,  which 
sum  plaintiff  had  offered  in  writing  to  pay,  and  it  was  refused;  that 
defendant,  the  bank,  had  seized  the  stock  of  goods,  and  was  about 
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to  sell  them  under  the  mortgage.  Plaintifl  asked  an  injnnetion 
against  the  sale  of  the  goods;  that  the  mortgage  be  declared  null 
and  void,  and  for  an  accounting,  etc  A  temporary  injunction  was 
allowed. 

The  defendants  for  answer,  deny  in  toto  the  usury,  transfer  of  the 
business  of  one  bank  to  the  other,  the  transfer  of  plaintiff's  account 
as  stated,  and  admitted,  sabstantially,  all  the  other  arerments  of 
the  petition;  and  also  averred  that  the  national  bank  loaned  to 
plaintifl,  on  the  date  named,  September  30,  1871,  the  $5,000  evi- 
denced by  the  two  notes,  and  the  $2,762.05,  stated  as  being  in  a 
book  account. 

On  these  pleadings,  the  plaintiff  moved  for  judgment,  as  prayed 
for  in  the  petition,  because  it  appeared  from  the  pleadings  that  the 
chattel  mortgage  was  taken  in  violation  of  the  act  of  congress  under 
which  the  defendant,  the  national  bank,  was  organized.  This  mo- 
tion was  overruled;  and  the  plaintiff  appeals. 

&»  R.  SXrtibls  and  AppUgaU  (6  Kinne^  for  appellant 

Stivers  (6  Safely  and  Harmon  <£  Mills,  for  appellees.. 

CrOLE,  J.  The  only  ground  assigned  in  the  motion  is  that  the 
Mortgage  was  taken  in  violation  of  the  law  of  congress  entitled, 
^*An  act  to  provide  a  national  currency,"  etc.  We  can  properly 
only  consider  and  determine  the  questions  made  to  and  passed  upon 
by  the  District  Court  LcUterett  v.  Cook^  1  Iowa,  1,  and  cases  cited. 
Whether  such  a  motion  as  was  made  in  this  case  can  properly, 
under  Bevision,  section  3138,  be  made  and  entertained  at  the  stage 
of  the  case  when  it  was  done  and  before  a  trial,  we  do  not  decide; 
but  conceding  it  properly  made,  we  dispose  of  the  question  upon 
its  merits. 

From  the  pleadings  it  is  apparent  that  the  indebtedness  secured 
by  the  mortgage  was  contracted  to  the  national  bank  on  and  after 
September  30,  1871,  and  prior  to  the  mortgage,  Februaiy  17,  1872 
The  fact  that  a  part  of  the  debt,  the  note  for  $3,000,  was  secured 
by  a  chattel  mortgage  contemporaneous  with  its  creation  to  the 
bank,  can  have  no  hearing  here,  since  that  security  has  been  can- 
celed and  surrendered.  If  its  invalidity  be  granted,  such  invalidity 
would  not  follow  the  debt,  which  was  in  no  manner  tainted  by  i^ 
\3i*o  the  new  security  subsequently  acquired. 
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Gonoedingy  as  we  do,  that  the  national  bank,  defendant,  ^*  being 
the  mere  cieatore  of  the  law,  possesses  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it "  {Darimoufh  College  v. 
Woodward,  4  Wheat.  518),  and  conceding  as  we  may  (but  without 
deciding  it),  that  the  second  subdivision  of  section  28  of  the 
national  bank  act,  to  wit:  '^  Second,  such  as  shall  be  mortgaged  to 
it  in  good  faith  by  way  of  security  for  debts  previously  contracted," 
relates  only  to  real  estate;  yet  there  being  no  express  prohibition 
we  hold  the  mortgage  valid,  and  that  the  authority  in  the  bank  to 
take,  hold  and  enforce  it,  for  a  previously  contracted  debt,  exists 
under  the  implied  power  to  protect  itself  from  loss,  save  its  prop- 
erty and  security  from  sacrifice,  and  successfully  to  execute  the 
purpose  of  its  creation.  We  thus  hold,  both  upon  principle  and 
authority,  as  we  think;  and  this  too,  without  calling  in  aid  of  the 
same  conclusion,  the  express  grant  to  such  corporations  of  the  same 
right  as  natural  persons  ^'  to  make  contracts,  sue  and  be  sued,"^ 
contained  in  section  8  of  the  act.     The  First  National  Bank  v» 

Uaire,  36  Iowa,  443. 

Affirmed. 


Manville  v.  Thb  Western  Ukion  Tblegbaph  Compakt. 

an  Iowa,  814.) 
leUgraph  —  UmUation  of  liabUUy  —  damagei. 

Conditions  npon  a  telegpraph  message  that  the  company  will  not  be  liable  for 
mistakes  and  delays  in  transmission  or  delivery  will  not  exempt  the  com- 
pany  for  a  mistake  or  delay  occasioned  through  its  negligence. 

Plaintiff  was  directed  by  his  correspondent  to  '*  ship  your  hogs  at  once."  The 
message  containing  the  direction  was  delayed  by  defendants'  negligence 
four  days.  HM^  that  the  mea8ure  of  damage  was  the  difference  at  the  place 
of  delivery  between  the  market  value  of  the  hogs  on  the  day  when  they 
would  have  been  delivered  had  the  message  been  promptly  delivered,  and 
the  market  Talue  on  the  day  the  plaintiff  was  able  to  deliver  them  after  the 
actual  receipt  of  the  message. 

ACTION  to  recover  damages.  The  plaintiff  alleges  that  on  the 
12th  of  October,  1871,  he  was  a  stock  dealer,  shipping  hogp 
from  Marshalltown,  Iowa,  to  Chicago,  Illinois,  and  had  agents  in 
Chicago,  Kelley,  Qraber  &  Co.,  who  were  instructed  to  iiifornr 
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plaintifi  of  the  state  of  the  market,  etc.;  that  on  said  12th  of  Octo- 
ber, plaintiff  had  on  hand  at  Marshalltown  ready  for  shipment  180 
head  of  fat  hogs;  that  on  that  day  said  Kelley,  Oraber  &  Go.  deliv- 
ered to  the  defendant,  at  Chicago,  to  be  sent  to  plaintiff,  the  fol- 
lowing message: 

'*  W.  S.  Yabds,  Octohw  12,  1871. 
To  K  W.  Manvillb: 

''  Ship  your  hogs  at  once. 

^'  Eellet,  Obabbb  &  Co." 

Which  for  reasonable  reward  defendant  undertook  to  forward 
from  Chicago  in  the  forenoon  of  that  day  to  plaintiff;  that  through 
the  negligence  of  defendant  said  dispatch  was  sent  to  S.  ManviUe; 
that  the  same  was  carelessly  and  negligently  held  and  retained  by 
defendant  for  four  days  before  it  was  delivered  to  plaintiff;  that 
by  reason  of  such  negligence  plaintiff  kept  and  fed  said  hogs  four 
days  longer  than  he  would  have  done,  and  spent  large  sums  of  money 
in  the  care  and  feeding  of  said  hogs,  and  that  the  market  depreciated 
so  that  he  was  compelled  to  sell  his  hogs  at  a  less  price  than  he 
could  or  would  have  obtained  if  defendant  had  delivered  said  dis- 
patch sooner.     He  claims  exemplary  and  actual  damages  and  costs. 

The  answer  of  the  defendant  admits  the  receipt  of  the  message  to 
be  sent  to  the  plaintiff  as  alleged,  but  avers  that  it  was  received 
under  a  contract,  duly  entered  into,  under  which  defendant  claims 
that  it  is  not  liable  for  any  mistake  or  delay  in  its  transmission; 
that  the  message  was  not  repeated;  that  it  was  duly  forwarded  and 
would  have  been  punctually  delivered  had  it  not  been  for  the  mis- 
take occurring  in  its  transmission  —  being,  through  such  mistake, 
addressed  to  S.  ManviUe,  instead  of  E.  W.  Manville;  that  such  mis- 
take was  without  the  fault  or  negligence  of  defendant,  but  was 
caused  by  some  interruption  of  the  lines  by  atmospheric  electricity 
or  some  other  unavoidable  cause,  and  denying  that  defendant  or  its 
operators  knew  said  message  was  for  the  plaintiff. 

The  contract  referred  to  in  the  answer  was  printed  on  the  mes- 
sage delivered  to  the  operator  at  Chicago,  and,  with  the  message,  is 
as  follows: 

"The  Western  Union  Telegraph  Company. 

**  AU  messages  taken  by  this  company  subject  to  the  following  terms: 
''To  guard  against  mistakes,  the  sender  of  a  message  should 
order  it  repeated;  that  is,  telegraphed  back  to  the  originating 
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office.  For  repeating,  one-hAlf  the  regular  rate  is  charged  in  addi- 
tion. And  it  is  agreed  between  the  sender  of  the  following  message 
and  this  company,  that  said  company  shall  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for  non-delivery,  of 
any  tjitbepeated  message  beyond  the  amount  received  for  sending 
the  same;  nor  for  mistakes  or  delays  in  the  transmission  or  deliv- 
ery, or  for  non-delivery  of  any  bspbated  message  beyond  fifty  times 
the  sum  received  for  sending  the  same,  unless  specially  insured;  nor 
in  any  case  for  delays  arising  from  unavoidable  interruption  in  the 
working  of  their  lines,  or  for  errors  in  cypher  or  obscure  messages. 
And  this  company  is  hereby  made  the  agent  of  the  sender,  without 
liability,  to  forward  any  message  over  the  linos  of  any  other  com- 
pany when  necessary  to  reach  its  destination. 

^'  Correctness  in  the  transmission  of  messages  to  any  point  on  the 
lines  of  this  company,  can  be  insured  by  contract  in  writing,  stat- 
ing agreed  amount  of  risk,  and  payment  of  premium  thereon  at  the 
following  rates,  in  addition  to  the  usual  charge  for  repeated  mes- 
sages, viz. :  one  per  cent  for  any  distance  not  exceeding  1,000  miles, 
and  two  per  cent  for  any  greater  distance.  No  employee  of  tne 
company  is  allowed  to  vary  the  foregoing. 

**  The  company  will  not  be  liable  for  damages  in  any  case  where 
the  claim  is  not  presented  in  writing  within  sixty  days  after  send- 
ing the  message. 

"  William  Ortok,  Presidmi. 
Oeobge  H.  Muhford,  Secretary. 
(Akson  Stager,  Oen&ral  Superintendent,  Chicago,  lU.) 


"Chicago,  10:39,  October  13,  1871. 

**  Send  the  following  message  subject  to  the  ahove  terms,  which  ar% 

agreed  to : 

**  To  K  W.  ManviUe,  Marshalltown,  Iowa: 

''  Ship  your  hogs  at  once. 

"  Eelley,  Orabbb  ft  Oa  ^ 

Jury  trial.     Verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

Henderson,  Merriman  &  Sutton,  for  appellant* 

Brown,  WyUis  A  Williams,  for  appellee. 
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MiLUEBy  J.  Appellant's  counsel  insist  that  the  verdict  is  con* 
tnuy  to  the  evidence.  They  claim  that  there  was  no  evidence 
before  the  jnry  of  negligence  on  the  part  of  def endant,  unless  it  is 
inferred  from  the  mere  fact  of  the  mistake  in  the  dispatch  and  the 
delay  in  its  delivery  to  the  plaintiff,  which,  they  contend,  is  insuf- 
ficient. 

The  testimony  shows  that  the  message  was  received  at  Marshall- 
town  Friday,  the  13th  of  October,  1871;  that  the  defendant  kept  a 
messenger  boy  to  deliver  messages;  that  the  message  in  this  case 
was  not  placed  in  the  hands  of  the  messenger  by  the  operator  until 
Monday,  the  16th  of  that  month;  that  the  messenger  found  plaintiff 
and  delivered  the  message  to  him  on  the  same  day  it  was  handed 
to  him  by  the  operator,  notwithstanding  the  mistake. 

Now  it  may  be  conceded,  as  argued  by  appellant's  counsel,  that, 
if  the  message  had  been  repeated,  no  mistake  would  have  happened, 
and  that  under  the  special  agreement  printed  on  the  message  as 
sent  by  plaintiff's  agents  at  Chicago,  the  defendants  are  not  respon- 
sible for  the  mistake  which  did  occur,  and  still  the  verdict  be  sus* 
tained  by  sufficient  evidence.  The  question  of  negligence  was  one 
of  fact  for  the  determination  of  the  jury,  under  all  the  circum- 
stances disclosed  by  the  evidence*  They  may  have  concluded  that 
the  retention  of  the  message  by  the  operator  at  Marshalltown,  from 
Friday,  the  13th,  until  Monday,  the  16th,  before  placing  it  in  the 
hands  of  his  messenger  for  delivery,  was,  under  all  the  circum- 
fitances,  a  want  of  ordinary  and  reasonable  care;  and  we  think  that 
such  conclusion  would  be  reasonable  in  view  of  the  evidence.  The 
retention  of  the  message,  by  the  receiving  operator,  for  three  days 
before  placing  it  in  the  hands  of  his  messenger  for  delivery,  might 
very  reasonably  be  found  to  be  negligence,  for  which  the  defendant 
mav  be  held  liable. 

While  the  printed  regulation  in  respect  to  the  repetition  of  mes- 
sages, in  order  to  avoid  mistakes,  is  a  reasonable  one,  and  will 
exempt  the  defendant  from  liability  for  mistakes,  occurring  in  the 
transmission  of  messages,  which  are  occasioned  by  uncontrollable 
causes,  such  as  atmospheric  electricity,  yet  it  will  be  liable,  notwith- 
standing this  regulation,  for  the  want  of  ordinary  and  reasonable 
care  in  the  transmission  or  delivery  of  messages  sent  over  its  lines. 
Sweatland  v.  Illinois  and  Mississippi  Telegraph  Co.,  27  Iowa,  433; 
8.  G.,  1  Am.  Rep.  Notwithstanding  tUs  regulation  or  special 
mgreoment,  it  is  still  the  duty  of  the  defendant  to  employ  skillful 
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operators,  use  proper  instruments,  and,  through  its  employees,  t# 
exercise  ordinary  and  reasonable  care  in  the  transmission  and  de- 
livery  of  messages.  lb.  See  also  New  York  and  Western  Telegraph 
Co.  V.  Dryhurg^  35  Penn.  St.  298;  Parks  v.  Alia  OcUifomia  Teh- 
graph  Co.,  13  Cal.  422. 

This  neglect  in  the  operator  to  place  the  dispatch  in  his  messen- 
ger's hands  for  delivery  does  not  seem  to  have  been  the  result  of  the 
mistake  in  the  address.  There  is  no  reason,  upon  the  evidence,  to 
infer  that  he  would  have  done  so  any  sooner  if  there  had  been  no 
mistake.  We  may  infer  that  the  plaintiff  would  have  obtained  the 
dispatch  on  the  13th,  when  he  called  in  person  at  the  telegraph 
office  and  inquired  for  it,  if  it  had  been  cori'ectly  addressed.  But 
ihat  this  might  have  been  so,  does  not  excuse  the  negligence  of  the 
operator  in  respect  to  the  delivery  of  the  message;  for  it  may  reason- 
ably be  infeiTcd  that,  since  the  messenger  found  the  plaintiff  and 
gave  him  the  message  on  the  same  day  he  received  it,  the  16th,  if 
the  operator  had  given  the  dispatch  to  the  messenger  on  the  ISth^ 
plaintiff  would  have  received  it  the  same  day. 

It  is  next  urged  that  the  action  is  not  maintainable  because  the 
damages  sought  to  be  recovered  are  for  profits  depending  upon 
market  fluctuations  and  not  recoverable  in  law. 

It  is  sometimes  said  that  speculative  profits  are  not  allowed  as  an 
element  of  damages.  Smith  v.  Condry,  1  How.  28;  Blanchard  v. 
Ely,  21  Wend.  342;  Benson  v.  Maiden  and  Mel.  O.  L.  Co.,  6  AUen^ 
149. 

But  it  is  very  clear  that  future  profits  are  sometimes  allowed  by 
the  law.  The  rule  as  laid  down  in  Oriffin  v.  Colver,  16  N.  Y.  489, 
which  is  a  leading  American  authority  on  the  subject,  is  that  "  the 
party  injured  by  a  breach  of  contract  is  entitled  to  recover  all  his 
damages,  including  gains  prevented,  as  well  as  losses  sustained, 
provided  they  are  certain,  and  such  as  might  naturally  be  expected 
to  follow  the  breach.  It  is  only  uncertain  and  contingent  profits, 
therefore,  which  the  law  excludes;  not  such  as  being  the  immediate 
and  necessary  result  of  the  breach  of  the  contract,  which  may  be 
fairly  supposed  to  have  entered  into  the  contemplation  of  the  par- 
ties when  they  made  it,  and  are  capable  of  being  definitely  ascer- 
tained by  reference  to  the  established  market  rates." 

For  a  failure  to  deliver  goods  at  a  specified  time  and  place,  where 
the  price  is  not  to  be  paid  until  delivery,  the  measure  of  damages 
is  the  difference  between  the  contract  and  the  market  price  at  the 
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time  and  place  of  deliyery.  Where  the  price  has  been  paid  in  ad- 
nuace  of  delivery  the  plaintiff  may  recover  the  highest  market  price 
between  the  day  fixed  for  delivery  and  the  time  suit  is  brought, 
provided  there  is  no  unreasonable  delay  in  bringing  the  snit  Cann(ni 
V.  Folsom,  2  Iowa,  101,  and  cases  there  cited.  See,  also,  Davenport 
V.  WeUs,  1  Iowa,  598,  and  same  case  in  3  id.  242.  See,  also,  the 
following  cases:  Shepard  v.  Milwaukee  Gas-light  Co.,  15  Wis.  318; 
Hinckley  v.  Beckwith,  13  id.  31;  Siory  v.  I7ie  N.  V,  and  Harlem 
R  R.  Co.,  6  N.  Y.  85;  Fox  v.  Harding^  7  Cueh.  (Mass.)  616;  The 
Philadeiphia,  Wilmington  and  Baltimore  R.  R.  Co,  v.  Howard,  13 
How.  807;  Thompson  v.  Jacksim,  14  B.  Monr.  114;  Cook  v.  Com^ 
missioners  of  Hamilton  County,  McLean's  C.  G.  R.  612;  Hag  v. 
Orouable,  34  Pcnn.  St  9. 

In  these  and  like  cases  profits  are  recoverable,  and  recovered  in 
all  cases  where  the  market  value  is  greater  than  the  contract  price. 
The  party  failing  to  deliver  the  goods  according  to  agreement  has 
injured  the  other  party;  the  measure  of  that  injury,  where  the  price 
has  not  been  paid,  is  fixed  by  the  law  at  the  sum  which  the  goods 
would  have  brought  in  market  at  the  time  and  place  of  delivery, 
less  the  contract  price.  The  law  deems  it  certain  that  if  the  goods 
had  been  delivered  to  the  purchaser  he  could  have  sold  them  for 
the  market  value.  This  value  is  capable  of  being  certainly  ascer- 
tained with  regard  to  all  commodities  having  a  fixed  market  price. 
The  same  rule,  based  upon  the  same  principle,  is  applicable  to  this 
case.  The  market  value  of  hogs  in  Chicago  on  any  day  was  capable 
of  being  certainly  ascertained.  If  defendant  had  had  his  hogs  in 
Chicago  three  days  sooner  he  coald  have  sold  them  at  the  then 
market  price.  He  was  prevented  from  shipping  his  hogs  sooner  by 
the  negligence  of  the  defendant's  agent.  The  difference,  therefore, 
between  the  market  value  of  the  hogs  on  the  day  plaintiff  could 
have  put  them  on  the  market  if  the  defendant  had  been  guilty  of 
no  negligence  in  the  delivery  of  the  dispatch,  and  the  market  price 
when  plaintiff  was  afterward  able  to  put  his  hogs  into  the  market, 
is  the  direct  consequences  of  the  neglect  of  defendant.  This,  too, 
is  the  measure  of  damages  which  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  at  the  time  the  mes- 
sage was  delivered  to  defendant's  operator  at  Chicago.  The  message 
was:  ''  Ship  year  hogs  at  once."  The  obvious  reason  of  this  is 
evident  on  its  face.  It  clearly  imports  that  to  meet  a  good  market 
^e  hogs  must  be  shipped  at  once,  and  that  by  delay  a  good  market 
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Trill  be  lost  It  is  equivalent  to  saying,  if  yon  ship  at  onoe  yoa  will 
obtain  gains  on  the  purchase  and  sale  of  your  hogs.  If  you  delay^ 
these  gains  will  be  lost  by  the  market  price  declining.  It  is  most 
obvious,  therefore,  that  the  parties  contemplated  this  very  things 
and  that  it  was  clearly  understood  that  negligence  in  the  transnu»» 
sion  or  delivery  of  the  message  to  the  plaintiff  would  prevent  him 
from  obtaining  gains  by  a  sale  of  his  hogs  in  the  market,  as  wa» 
intended*  This  was  the  object  of  the  message  and  there  could  be 
no  misunderstanding  it  It  was  contemplated  by  the  dispatch  to- 
enable  the  plaintiff  to  put  his  hogs  into  market  and  make  gain» 
thereby.  The  negligence  of  the  defendant  prevented  him  doing  so.^ 
Plaintiff's  loss  by  reason  of  this  negligence  is  the  direct,  certain  in- 
Jury  he  has  sustained,  and  which  was  within  the  contemplation  of 
the  parties. 

Affirmed. 


Gabbstsok,  appellant,  v.  Sblbt. 

(87  Iowa,  m.) 
M^— dWiMfy  to  carrier — error  in  direction. 

The  defendant,  H.  W.  Selbj,  ordered  of  the  plaintiffs  goods,  which  wer» 
■hipped  bj  the  nsaal  currier,  bat  bj  a  clerical  error  they  were  directed  to 
"  W.  H.  Selbjr/'  instead  of  H.  W.  Selbj.  The  defendant  never  received  the 
goods.  In  an  action  for  their  price,  heidt  that  in  the  absence  of  proof  thai 
the  loos  of  the  goods  was  attributable  to  the  error  in  direction,  the  defendant 
liable. 


ACTION  to  recover  the  price  of  one  barrel  of  sugar  which  plain- 
tiff alleged  that  he  had  sold  and  delivered  to  defendant  The 
cause  was  tried  by  the  courts  who  found  the  following  condusiaii* 
of  fact  of  law  : 

1.  The  plaintiff  is  a  wholesale  grocery  merchant,  residing  and 
doing  business  in  Muscatine,  Iowa.  The  defendant  is  engaged  in. 
mercantile  business  in  Sigoumey,  Iowa. 

2.  On  the  5th  day  of  June,  1871,  one  Stiles,  who  was  the  travel- 
ing salesman  of  plaintiff,  called  at  defendant's  business  house  in 
Bigoumey,  for  the  purpose  of  selling  to  defendant  a  bill  of  goods» 
The  defendant  had  been  in  the  business  for  several  years  previous 
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thereto,  under  the  name  of  H.  W.  Selby,  and  had  transaoted  more 
or  leas  business  with  plaintiff. 

3.  Bat  previous  to  the  yisit  in  question,  and  about  March,  1869, 
the  defendant  had  formed  a  partnership  with  one  George  Cissnai 
under  the  firm  name  of  H.  W.  Selby  &  Go.,  and  had  ordered  and 
receiyed  several  bills  of  goods  from  plaintiff  in  the  firm  name  of 
H.  W.  SeUnf  &  Co. 

4  At  the  time  of  the  visit  of  said  Stiles,  the  old  sign  of  H.  W. 
Selby  remained  over  the  door,  and  said  agent  did  not  himself  know 
of  the  change  in  the  name  of  the  house,  or  of  the  existence  of  said 
firm. 

5.  At  said  date  plaintiff's  said  agent  received  an  order  from  said 
Gissna,  who  was  transacting  the  business  of  the  store,  for  one  bar* 
rel  of  sugar,  $27.40.  It  was  understood  between  them  that  said 
sugar  should  be  shipped  by  rail  from  Muscatine  to  Washington^ 
Iowa,  which  was  then  the  nearest  railroad  point  to  Sigoumey. 

6.  The  order  was  forwarded  to  plaintiff's  house,  and  plaintiff 
promptly  delivered  the  sugar  to  the  railroad  company  at  Muscatine 
station,  on  the  8th  day  of  June,  1871,  and  received  the  company's 
receipt  therefor. 

7.  Said  barrel  of  sogar  was  directed  to  W.  H.  Selby  (not  H.  W» 
Selby),  Sigoumey,  Iowa;  was  duly  forwarded  by  said  company  to 
Washington,  and  was  there  delivered  by  the  railroad  company  to 
one  of  the  teamsters  who  was  engaged  in  hauling  goods  between 
Washington  and  Sigourney,  and  who  had  before  hauled  goods  for 
defendant 

8.  The  defendant  never  received  the  sugar,  nor  did  the  firm  of 
H.  W.  Selby  &  Co.,  but  the  same  is  lost,  and  neither  defendant  nor 
his  firm  has  ever  had  any  knowledge  thereof. 

And  as  conclusions  of  law  from  the  foregoing  facts,  I  find,  That 
while  it  is  true  that  a  delivery  of  goods  to  the  railroad  company,  if 
properly  addressed  and  in  accordance  with  the  directions  of  the 
buyer,  is  a  delivery  to  the  buyer,  yet  as  these  goods  were  not  so 
delivered,  but  were  misdirected^  being  directed  neither  to  the  defend- 
ant individually  nor  to  his  firm,  and  a  loss  occurring,  the  loss  must 
fall  upon  the  seller.  Judgment  is  therefore  rendered  against  plain- 
tiff for  costs,  taxed  at  S . 

To  which  conclusions  of  law  and  rendition  of  judgment  plain- 
tifl  at  the  time  excepted. 

The  plaintiff  appeals. 
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Harned  £  Fo7ida,  for  appellants. 
Woodin  (6  McJunkin,  for  appellee. 

Cole,  J.  The  mle  of  law  applicable  to  cases  of  this  character 
is  well  stated  in  Whiting  v.  Farrand,  1  Conn.  60,  as  follows:  "  When 
a  contract  is  made  for  the  sale  of  goods  which  are  not  delivered^ 
but  are  to  be  sent  to  the  purchaser,  if  the  vendor  send  them  in  the 
mode  agreed  on  or  directed  by  the  purchaser;  or,  if  no  agreement 
be  made  or  direction  given,  in  the  usual  mode;  or,  if  the  purchaser, 
on  being  informed  of  the  mode,  assents  thereto;  or,  if  there  have 
been  other  sales  and  conveyances  of  other  goods  and  the  vendor 
continues  to  send  them  in  the  same  mode,  then  the  goods  during 
the  voyage  are  at  the  risk  of  the  purchaser." 

The  facts  found  show  that  the  agent  of  the  plaintiff,  through 
whom  the  defendant  ordered  the  sugar,  did  not  know  of  the  exist- 
ence of  the  firm,  nor  was  there  any  thing  connected  with  the  order 
or  the  business  in  which  it  was  made  or  the  surroundings  where 
made  to  notify  him  of  the  firm.  Hence  the  sugar  in  controversy 
might  properly,  under  the  facts  found,  have  been  directed  or  con- 
signed to  the  defendant  personally.  It  was  so  consigned,  except 
that  by  a  clerical  error  the  initials  to  his  name  were  transposed. 
It  should  have  been  directed  to  **  H.  W.  Selby,"  whereas  it  was 
directed  to  "  W.  H.  Selby."  Will  this  error  defeat  the  plaintiff  t 
The  Circuit  Court  held,  as  a  matter  of  law,  that  it  would. 

In  Woodruff  v.  Noyes,  15  Conn.  335,  the  purchaser,  in  making 
his  order  for  the  goods,  directed  them  to  be  shipped  '^  to  the  care 
of  F.  W.  Bushnell,'*  but  they  were  not  so  shipped.  In  a  contro- 
versy between  the  vendors,  as  attachment  creditors  before  delivery 
to  the  purchaser,  who  had  become  insolvent,  and  other  prior  at- 
tachment creditors,  the  trial  court  instructed  the  jury  that  as  the 
goods  were  not  shipped  as  directed  the  purchaser  was  not  bound  to 
receive  them.  This  was  sustained  in  the  Supreme  Court,  on  the 
ground  that  '^  it  was  the  duty  of  the  plaintiffs,  if  they  would  bind 
the  purchaser  to  the  acceptance  of  the  property,  not  only  to  send 
it  to  him  within  at  least  a  reasonable  time,  but  also  to  comply  with 
the  conditions  on  which  it  was  to  be  purchased,  as  to  the  manner 
in  which  it  was  to  be  transmitted.  This  being  prescribed  in  the 
contract,  we  cannot  say  that  it  was  not  essential."  This  opinion 
is.  therefore,  grounded  upon  the  idea  that  the  direction  as  to 
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manner  of  shipment  was  an  essential  condition  of  the  contract 
(o  purchase,  while  in  this  case  there  was  no  direction  as  to 
Bfaipnient,  or  condition  in  the  contract,  except  such  as  the  law 
implies. 

In  Finn  v.  Clark,  12  Allen,  522;  S.  C,  10  id.  479,  the  vendor 
shipped  the  goods  without  any  hill  of  lading  and  with  no  other 
direction  upon  them  than  the  mere  initials  of  the  consignee  — 
neither  the  residence  of  the  consignee  nor  the  place  of  consign- 
ment of  the  goods  were  given,  and  they  were  destroyed  by  fire  and 
never  delivered  to  the  consignee,  though  he  had  paid  for  them  directly 
after  the  purchase.  In  an  action  wherein  the  purchaser  claimed 
to  recover  the  amount  so  paid  by  him,  the  trial  court  seems  to  have 
left  it  to  the  jury  to  determine  as  matters  of  fact  whether  the 
direction  was  sufficient,  whether  the  loss  was  in  consequence  of  the 
defective  direction,  whether  there  was  a  waiver  of  it  by  the  pur- 
chaser,  or  sufficient  subsequent  advices  to  cure  the  defect.  The 
jury  found  for  the  purchaser  and  against  the  consignor,  and  this 
waa  affirmed  in  the  Supreme  Court.  In  this  case  there  is  no  find- 
ing of  fact  that  the  loss  of  the  sugar  was  in  consequence  of  the 
eiToneous  or  defective  direction. 

In  Bonner  v.  Marsh,  10  Smedes  &  Marsh.  376,  the  consignment 
was  by  a  planter  to  his  commission  merchants,  and  the  shipment 
was  held  not  to  be  a  delivery  to  the  consignees,  because  there  was 
no  sale  to  them  under  which  a  delivery  could  be  symbolized.  These 
cases  bear  more  directly  upon  the  one  under  consideration  than  any 
other  cases  we  have  seen. 

In  the  absence  of  any  finding  of  fact  that  the  loss  of  the  sugar 
was  attributable  in  anyway  to  the  error  in  transposing  the  defend- 
ant's initials;  or,  in  other  words,  that  the  error  or  defect  in  the 
direction  was  material,  we  cannot  say  as  a  matter  of  law,  that  the 
defendant  is  absolved  thereby  from  obligation  to  pay.  There  wag 
a  sale  and  a  constructive  delivery. 

Reversed. 

V0L.XVIIL  — 3 
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Hooker  v.  Miller,  appellant 

(87  Iowa,  613.) 
Tre9p<U8  —  spring  gun. 

Defendant  set  a  spring  gun  in  hlu  vineyard  to  protect  his  fruit  from  treepaa0ex» 
who  were  in  the' habit  of  inirading  it.  Plaintiff,  having  no  knowledge  of 
the  g^n,  entered  the  vineyard  for  the  purpose  of  stealing  fruit,  and  was  in- 
jured by  a  dincharge  of  the  gun.  Held,  that  he  was  entitled  to  recover 
damages  for  the  injuries  sustained  thereby. 

ACTION  to  recover  damages  resulting  from  injuries  sustained  by 
plaintiff  from  a  gun-shot  wound  received  by  him,  by  means 
of  a  spring  gun  placed  by  defendant  on  his  own  premises.  Theie 
was  a  verdict  and  judgment  for  plaintiff.  Defendant  appeals.  Tha 
facts  of  the  case  appear  in  the  opinion. 

S,  P.  Vannalta,  J.  M,  Preston  <6  Son^  for  appellant. 

Thompson  £  Davis  and  Nichols^  for  appellee. 

Beck,  G.  J.  The  defendant  was  the  owner  of  a  vineyard,  and 
^d  lost  grapes  by  trespassers  entering  his  inclosure  and  carrying 
them  away.  To  protect  his  fruit  from  such  persons  he  planted  a 
spring  gun,  so  arranged  that  it  would  be  discharged  in  the  direc- 
tion of  one  entering  his  premises,  by  means  of  wires  or  cords  which 
the  trespasser  would  be  likely  to  come  in  contact  with  and  disturb. 
He  gave  no  notice  whatever  that  he  had  so  arranged  the  gun,  or  of 
his  intention  so  to  do.  The  ^un  being  thus  placed,  and  charged 
with  powder  and  shot,  the  plaintiff,  in  the  night  time,  went  into  the 
vineyard,  without  defendant's  permission,  and  received  a  severe 
wound  from  discharging  the  gun  through  the  arrangements  pro- 
vided for  that  purpose.  The  plaintiff  testifies  that  his  object  in  enters 
ing  the  premises  was  to  ask  permission  of  defendant  to  take  some 
grapes.  But  it  may  be  considered,  for  the  purpose  of  this  case,  that 
he  entered  with  the  intention  of  wrongfully  taking  the  fruit  with- 
out defendant's  permission. 

The  court  instructed  the  jury  in  effect  that  if  the  defendant  had 
set  the  gun  in  such  a  -way  as  to  destroy  life  or  to  do  great  bodily 


DECEMBEK  TERM,  1873.  19 

Hooker  y.  Miller. 

harm,  of  which  plaintifi  had  no  knowlcr^ge,  and  the  plaintiff, 
in  entering  the  premises  for  the  purpose  of  taking  grapes  without 
defendant's  permission,  was  wounded  by  means  of  the  gun,  he  is 
entitled  to  recover;  that  the  act  of  plaintiff  in  that  case  was  but 
a  misdemeanor,  and  would  not  justify  its  resistance  by  means  that 
would  take  life  or  do  great  bodily  harm;  that  said  defendant  had 
no  right  to  use  a  spring  gun  for  his  protection  against  a  mere  tres- 
passer  without  notice  to  him,  and  that  defendant's  liability,  on 
account  of  the  wound  caused  by  the  spring  gun,  is  the  same  as 
though  he  had  discharged  it  with  his  own  hands. 

The  giving  of  this  instruction  and  the  refusal  of  others  present- 
ing a  conflicting  doctrine,  constitutes  the  foundation  of  the  errors 
assigned  by  defendant 

The  act  of  plaintiff  in  entering  defendant's  vineyard,  in  the  night 
time,  conceding  that  it  was  for  the  purpose  of  taking  grapes  with- 
out permission,  is  a  misdemeanor.  Acts  12th  Gen.  Ass.,  ch.  74, 
§  2;  Code,  §  3898.  But  defendant  had  no  right  to  prevent  or  resist 
the  trespass  of  plaintiff  by  using  means  dangerous  to  life,  or  by 
inflicting  great  bodily  injury.  In  doing  so  he  violated  the  law  and 
became  liable  for  injuries  sustained  by  plaintiff  under  the  doctrine 
that  all  injuries  inflicted  by  one  while  acting  in  violation  of  the  law 
will  support  an  action  in  favor  of  the  injured  party  against  the 
prepetrator.  This  court  has  held  that  a  mere  trespass  against 
property  other  than  a  dwelling  is  not  a  sufficient  justification  to 
authorize  the  use  of  a  deadly  weapon  by  the  owner  in  its  defense; 
and  that  if  death  results  in  such  a  case  it  will  be  murder,  though 
the  killing  be  actually  necessary  to  prevent  the  trespass.  The  State 
7.  Vanoey  17  Iowa,  138. 

The  rule  is  based  upon  the  consideration  that  an  act  of  violence 
done  to  prevent  trespass,  which  causes  death,  is  beyond  the  provo- 
cation, and  the  perpetrator  is  guilty  of  murder.  If  the  intention 
was  not  to  take  life,  or  the  act  was  done  in  the  heat  of  passion,  the 
offense  would  be  extenuated  and  become  no  more  than  manslaugh- 
ter. 

Under  the  law,  at  the  time  of  the  killing,  for  which  defendant 
was  convicted  in  the  case  just  cited,  a  trespass  of  the  character  of 
the  one  committed  by  the  person  killed,  which  was  not  different 
from  the  act  of  plaintiff  in  this  case,  pleaded  by  defendant  as  a 
justification,  was  not  punishable  as  a  misdemeanor.  But  this  fact 
cannot  defeat  the  application  of  the  role  of  the  case  now.    The  rale 
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IB  based  not  on  the  light  in  which  the  law  regards  the  act  and  tlM 
panishment  provided  for  it  The  criminality  of  the  act  or  the 
torpitnde  of  the  trespasser  is  not  the  foundation  of  the  role.  But 
it  is  based  npon  the  limitation  which  the  law  imposes  npon  the  right 
of  the  owner  of  property  in  rendering  it  protection.  He  cannot 
prevent  a  trespass  by  using  means  dangerous  to  life.  Now,  if  the 
act  of  the  trespasser  is  punishable  as  a  misdemeanor,  that  fact  does 
not  demand  greater  violence  or  more  dangerous  means  to  secure 
protection  than  if  the  same  act  was  regarded  as  a  mere  trespass  and 
not  a  crime.  In  other  words,  it  requires  no  more  violence  to  pro- 
tect property  from  a  trespasser,  when  there  is  a  statute  punishing 
him  criminally,  than  it  would  in  the  absence  of  such  enactment. 

The  act  of  defendant,  we  conclude,  upon  the  authority  cited  and 
upon  principle,  in  preparing  the  means  whereby  plaintiff's  life  was 
endangered  and  from  which  he  sustained  great  bodily  injury,  was 
unlawful.  It  follows,  in  the  application  of  familiar  doctrines, 
which  do  not  demand  the  support  of  authority  to  secure  their  recog- 
nition, that  he  is  liable  for  the  injury  inflicted  upon  plaintiff. 

It  has  been  held  in  England  that  a  trespasser,  having  notice  that 
spring  guns  are  laid  upon  the  premises,  cannot  recover,  in  action 
against  the  owner  thereof,  for  injuries  sustained  thereby.  Jhtt  v. 
Wilkes,  3  Bam.  &  Aid.  304.  And  that  when  a  trespasser,  without 
such  notice,  is  injured  in  the  same  way,  he  may  recover  in  such  an 
action.  Bird  v.  ffolbrook,  4  Bing.  628.  So  the  owner  of  a  vicious 
dog  is  liable  for  injuries  sustained  by  a  trespasser  from  being  bitten 
by  such  dog.  Sherfey  v.  Barttey,  4  Sneed,  58.  In  New  York  the 
same  doctrine,  with  modifications  on  the  side  of  humanity,  has  been 
recognized.  It  has  been  there  held  that  the  nature  and  value  of 
the  property  ought  to  be  such  as  to  justify  the  use  of  means  for  its 
protection  which  are  dangerous  to  life,  and  that  the  trespasser  must 
have  full  notice  of  the  mischief  in  order  to  exempt  the  owner  from 
liability  for  injuries  inflicted.    Loomis  v.  Terry,  17  Wend.  496. 

Whether  notice  to  the  trespasser  of  the  dangerous  contrivances 
laid  for  the  protection  of  property  would  relieve  the  owner  of  liabil- 
ity for  injuries  caused  thereby  we  do  not  determine,  as  the  facts 
before  us  do  not  involve  that  question,  no  such  defense  having  been 
made  in  this  case.  The  authorities  that  have  come  to  our  notice 
seem  to  recognize  such  a  rule. 

It  has  been  often  held  that  it  is  no  justification  for  killing  ani- 
mals that  they  were  ti^passing  upon  anolher's  premises  or  doing 
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injury  to  hie  property.     Ford  v.  Taggart,  4  Texas,  492;  Tyner  t. 
Carey,  5  Ind.  216;  Wright  v.  Ramscot,  1  Saund.  82-84. 

This  rale  is  doubtless  supported  upon  the  consideration  that  the 
protection  of  one's  property  will  not  justify  the  resort  to  means  that 
are  destructiye  to  the  property  of  another  when  not  demanded  by 
necessity,  or  the  nature  of  the  rights  and  property  concerned.  Cer- 
tainly, humanity  requires  that  a  like  rule  be  extended  to  the  person 
of  a  trespasser,  and  that  he  be  not  exposed  to  bodily  irjury  or  death 
on  the  mere  ground  that  he  is  at  the  time  acting  in  violation  of 
law. 

IL  The  defendant  insists  that  under  the  rule  in  pari  delicto^  or 
of  contributory  negligence,  the  plaintiff  cannot  recover.  If  the 
case  be  regarded  as  one  of  simple  negligence  on  the  part  of  defend- 
ant, plaintiff  could  not  be  held  to  the  exercise  of  care,  and,  in  its 
absence,  as  contributory  to  the  injury  by  his  own  negligence,  with- 
out having  notice  of  the  dangers  to  which  he  would  be  exposed. 
He  could  not  be  regarded  as  wanting  in  care  by  failing  to  use  means 
for  his  protection  from  dangers  unknown  to  him,  or  in  exposing 
himself  thereto.  The  rule  in  pari  delicto  affords  no  protection,  in 
a  civil  action,  to  a  party  who  has  control  of  dangerous  implements 
and  negligently  uses  them,  or  places  them  in  a  situation  unsafe  to 
others,  whereby  another  person,  without  knowledge  thereof,  is  in- 
jured, although,  at  the  time,  in  the  commission  of  a  trespass.  This 
qualification  of  the  rule  is  demanded  on  the  ground  that  proper 
regard  for  life  and  the  persons  of  others  requires  care  on  the  part  of 
individuals  using  deadly  weapons  and  dangerous  implements,  that 
injury  to  others  may  not  be  inflicted,  and  that  some  trespassers  and 
other  considerable  violators  of  the  law  are  not  to  be  visited  by  bar- 
barous punishments  or  prevented  by  inhuman  inflictions  of  bodily 
injuries.  An  instruction  of  the  court  directing  the  jury  that  the 
doctrine  of  contributory  negligence  was  not  applicable  to  the  case 
is  therefore  correct 

It  is  our  opinion  that  the  jury  were  properly  instructed,  and  the 
instmctionB  asked  by  defendant  were  correctly  refused. 

Affirmsd. 
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(88  Iowa,  190.) 

W^gligenoe  — at  railroad  orouing  —  wpud  of  tTain$  wUHn  city  IvmiU — rogukb^ 

Hon  by  ordinance. 

The  mnoingof  a  imilioad  tndn  within  the  limits  of  a  dtj  at  a  rate  of  speed  pn^ 
hibited  bj  ordinance  under  a  penalty,  constitatee  negligence. 

A  person  about  to  cross  a  railroad  track  within  the  limits  of  a  city  where  the 
rate  of  speed  of  trains  is  regulated  by  ordinance,  has  a  right  to  assume  that 
trains  will  not  be  run  at  a  speed  greater  than  that  allowed  by  the  ordinance. 

ACTION  to  recover  of  the  defendant  damages  for  negligently 
running  and  operating  a  train  of  cars  upon  its  road  in  the  city 
of  Vinton,  Iowa,  whereby  a  mare  and  a  mule  belonging  to  the 
plaintiff  were  injured. 

The  defendant  in  its  answer  admits  the  injuiy  to  the  stock,  but 
denies  that  it  occurred  through  its  negligence,  and  avers  that  the 
injury  was  caused  by  the  negligence  of  the  plaintiff.  Jury  triaL 
Verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

TVaer  £  Oilchrist  and  A,  S.  Belt,  for  appellant. 

SJiane  A  Cooper,  for  appellee. 

MiLLEB,  C.  J.  The  evidence  shows  that  the  accident  occur- 
red within  the  corporate  limits  of  the  city  of  Vinton,  in  Benton 
county,  where  the  railway  track  crosses  one 'of  the  public  streets  of 
that  city,  and  that  the  train  was  at  the  time  running  at  the  rate  of 
about  fifteen  miles  an  hour.  It  was  also  shown  that  this  rate  of 
speed  was  in  violation  of  an  ordinance  of  the  city  which  prohibited 
the  moving  or  propelling  of  any  locomotive,  engine,  or  car  along 
any  railroad  track  in  the  city  at  a  greater  speed  than  six  miles  per 
hour,  under  a  penalty  fixed  in  the  ordinance. 

The  defendant  requested  the  court  to  instruct  the  jury  as  fol- 
lows. 

"2.  That  the  defendant's  train  was  run  within  the  city  limits  ol 
the  city  of  Vinton  at  a  rate  of  speed  prohibited  by  the  ordinance 
of  said  city,  is  not  evidence  of  negligence  in  fact,  and  of  itself. 
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and  involTes  no  consequences  except  liability  for  the  penalty  to  tha 
city. 

*'  3.  It  is  not  safficient  to  charge  the  defendant  to  simply  show 
that  the  train  was  mn  at  a  rate  of  speed  greater  than  that  pre- 
scribed by  the  ordinance.  The  plaintiff  must  show  that  after  dis- 
covering the  peril  of  the  animals,  the  engineer  conld  have  so  con- 
ducted as  to  haye  prevented  the  injury,  and  for  this  purpose  the 
burden  of  proof  is  upon  the  plaintiff." 

The  court  refused  to  give  these  instructions,  and  gave  the  follow- 
ing: 

''  As  to  the  alleged  negligence  in  running  the  train,  it  is  conceded 
that  the  accident  occurred  within  the  corporate  limits  of  the  city 
of  Vinton,  and  that  at  the  time  of  the  accident  an  ordinance  of 
the  city  prohibited  trains  from  running  at  a  greater  rate  of  speed 
than  six  miles  an  hour  within  the  city  limits.  If  you  find  from 
the  evidence  that  the  defendant's  servants  or  employees  were  run- 
ning the  train  at  a  much  greater  rate  of  speed  than  six  miles  an 
hour,  and  that,  while  so  running,  the  train  ran  against  the  horse 
and  mule  in  question,  this  is  evidence  of  negligence,  and  the 
defendant  is  liable,  unless  excused  by  reason  of  the  alleged  negli- 
gence of  the  plaintiff's  servant.  If  the  rate  of  speed  was  not  to 
exceed  six  miles  per  hour,  and  the  employees  on  the  train,  when 
the  horses  and  mules  came  on  the  track,  used  all  proper  means  to 
avoid  the  collision,  the  defendant  is  not  liable." 

The  giving  of  this  instruction  and  the  refusal  to  give  the  two 
former,  appellant  assigns  as  error.  The  power  of  the  city  of  Vin- 
ton to  pass  the  ordinance  is  not  questioned.  The  question  involved 
is,  whether  the  breach  or  violation  of  the  ordinance  imposing  upon 
the  defeudant  the  duty  of  restricting  the  speed  of  its  trains  within 
^he  prescribed  limits  constitutes  negligence. 

In  Reynolds  v.  Hindman,  32  Iowa,  146,  it  was  held  by  this  court 
that,  under  the  statute  there  involved,  it  was  negligence  per  se  to 
run  a  threshing  machine  without  having  the  tumbling  rods,  etc, 
"  boxed  or  secured  while  running."  In  Dodge  v.  The  Burlington, 
C.  R,  <6  M.  R.  R.  Co,,  34  Iowa,  276,  it  was  held  that  the  omission 
of  a  railroad  company  to  have  a  sign  board  at  a  highway  crossing 
to  warn  persons  approaching,  as  provided  by  section  1331  of  the  Bevi- 
flion,  was  negligence  on  the  part  of  the  company.  Proof  of  such 
omission  was  there  held  to  establish  one  of  the  conditions  essential 
to  the  plaintifPs  right  of  recovery.     It  is  there  said,  per  Day,  J. 
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that  ''thifi  statute  imposes  a  duty  npoD  the  defendant^  a  failure 
to  discharge  which  constitutes  negligence." 

There  is  this  difference  between  the  statutes  involved  in  the  cases 
above  cited  and  the  ordinance  in  this  case,  that,  by  the  former,  no 
penalty  as  such  is  imposed  for  the  violation,  but  it  is  provided  that 
the  injured  party  may  recover  damages  from  the  negligent  one,  yet 
we  conceive  no  real  difference  in  respect  to  the  principle  involved. 

In  the  case  last  cited,  the  decision  is  expressly  based  upon  the 
doctrine  that  the  statute  imposes  a  duty  upon  railroad  companie  s 
to  erect  sign-boards  at  highway  crossings  to  warn  persons  of  the 
necessity  of  looking  out  for  the  cars,  and  that  a  failure  to  discharge 
this  duty  constitutes  negligence;  so  in  Reynolds  v.  ffindman,  snpra^ 
the  principle  of  the  decision,  though  not  as  explicitly  put  as  in 
Dodge  v.  The  Bty  C.  R.  and  M.  R.  R.  Co,y  supra,  is  that  the  statute 
has  imposed  it  as  a  duty  upon  those  running  or  operating  threshing 
machines  to  see  that  certain  portions  of  the  machinery  shall  be 
safely  boxed  or  secured  while  rufining,  and  that  a  failure  to  do  this 
is  negligence.  The  liability  of  the  party  in  fault  in  either  case  fol- 
lows by  proof  of  this  neglect  of  duty  resulting  in  injury  to  the 
plaintiff,  together  with  proof  of  due  care  on  his  part. 

We  have  found  but  a  single  case  holding  the  doctrine  contended 
for  by  appellant's  counsel,  namely:  Brown  v.  The  Buffalo  and  State 
Line  R.  R,  Co,,  22  N.  Y.  191.  In  that  case  it  appeared  that  by  an 
ordinance  of  the  city  of  Buffalo,  the  defendant  —  a  street  railway 
company  —  was  prohibited  from  running  its  cars  through  the  city 
at  a  greater  rate  of  speed  than  six  miles  an  hour,  under  a  penalty 
of  $150  for  each  offense.  The  })laintiff  was  injured  by  the  defend- 
ant's cars,  while  they  were  moving  at  a  greater  rate  of  speed  than 
the  ordinance  permitted.  The  judge  at  the  trial  charged  the  jury, 
that  if  the  injury  would  not  have  occurred  except  for  such  violation 
of  the  ordinance,  the  defendant  was  liable.  This  was  held  an  erro- 
neous instruction  and  the  judgment  reversed.  We  fully  agree  with 
•the  learned  authors  of  Shearman  &  Bedfield  on  Negligence,  when 
they  say:  '^  We  do  not  think  this  decision  will  be  followed  in  any 
other  State."  Shearm.  &  Bedf.  on  Neg.,  §  484  and  note  2.  It  was 
rendered  by  a  bare  majority  of  the  Court  of  Appeals,  and  has  been 
subsequently  justly  criticised  by  the  same  court  in  Jetter  v.  Xeto 
York  and  Harletn  R,  R.  Co.,  2  Keyes  (N.  Y.),  154,  in  the  following 
language:  '^  That  case  stands  upon  grounds  altogether  too  doubtful 
to  justify  its  application  to  cases  not  strictly  within  it    The  opinion 
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fsOBfonnds  all  distinction  between  civil  remedies  and  criminal  pun- 
^ahments,  and  the  authorities  cited  by  it  go  no  farther  than  to  hold 
that,  where  a  specific  penalty  is  prescribed  by  a  law  forbidding  an 
act  not  per  se  criminal,  the  act  is  not  otherwise  punishable  as  apulh 
He  offense.  It  failed  to  recognize  the  axiomatic  truth  that  every 
person,  while  violating  an  express  statute,  is  a  wrong-doer,  and,  as 
euch»  is  ez  necessitate  negligent  in  the  eye  of  the  law,  and  that 
every  innocent  party,  whose  person  is  injured  by  the  act  which  con- 
stitutes the  violation  of  the  statute,  is  entitled  to  a  civil  remedvfor 
anch  injury,  notwithstanding  any  redress  the  public  may  also  have. 
It  ignores,  also,  the  principle  above  asserted,  that  every  person  pur- 
aaing  his  lawful  affairs  in  a  lawful  way  has  a  right  to  assume  that 
every  other  person  will  do  the  same  thing."  The  opinion  in  this 
case  was  announced  by  Mr.  Justice  Davis,  and  concurred  in  by  six 
out  of  the  seven  other  membei's  of  the  court.  In  our  judgment  the 
case  criticised  cannot  be  maintained  upon  either  principle  or 
authority,  and  ought  not  to  be  followed  by  us. 

See,  in  further  support  of  the  views  we  have  expressed,  the  fol- 
lowing cases,  which  rest  on  kindred  principles:  Ouenther  v.  Dewieiiy 
11  Iowa,  133,  and  cases  cited;  Marienthal  v.  Shaffer y  6  id.  223; 
Davis  V.  Branson,  id.  410,  425;  Sipe  v.  Finarty,  id.  394;  Craig  v. 
Andrews,  7  id.  17;  David  v.  Ransom,  1  6.  Greene,  383;  Cole  v. 
Parker,  7  Iowa,  167;  Reynolds  v.  Nichols,  etc.,  12  id,  398. 

II.  Appellant  complains  of  a  portion  of  the  sixth  instruction 
given  by  the  court  on  its  own  motion.  The  whole  instruction  is  as 
follows: 

"  6.  In  determining  this  question  as  to  whether  the  plaintiff's 
brother  exercised  ordinary  care,  you  will  take  into  account  his 
familiarity  with  the  crossing,  his  knowledge  of  the  regular  time  of 
the  arrival  of  trains  at  the  crossing,  the  fact  as  to  the  manner  in 
which  the  horses  and  mules  were  being  taken  over  the  track,  the 
obstructions  in  the  way  of  a  fair  observation  of  an  approaching 
train,  and  determine  therefrom,  as  well  as  from  all  the  other  sur- 
rounding circumstances,  whether  he  was  wanting  in  ordinary  care 
and  prudence,  as  above  explained,  in  permitting  the  stock  to  go 
upon  the  track  when  they  did.  It  is  not  for  me  to  say  what  act  or 
acts  amount  to  negligence  on  his  part;  this  is  for  you  to  determme 
from  all  the  evidence. 

**  It  is  proper  to  observe  that  if  the  brother  of  the  plaintiff  knew 
of  the  regular  time  of  the  train,  and  about  that  time  was  approach- 
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i2ig  the  track,  a  greater  amount  of  care  was  reqnired  than  if  he 
was  doing  the  act  at  some  other  time. 

**  Another  thought  in  this  connection.  In  determining  the  ques- 
tion as  to  the  negligence  of  plaintiff's  brother,  he  had  the  right  in 
approaching  the  track  to  assume  that  the  trains  of  the  plaintiff 
would  not  be  running  at  a  rate  of  speed  greater  than  six  miles  an 
hour.  In  other  words,  all  men  have  a  right  to  expect  that  others 
will  not  violate  the  law.'* 

The  last  paragraph  is  the  portion  complained  of,  and  it  is  claimed 
in  argument  that  it  ignores  the  question  of  contributory  negligence. 
We  think  that  there  is  no  reasonable  ground  of  objection;  that  it 
is  not  fairly  susceptible  to  those  made  by  appellant  in  argument 
It  was  concede  that  the  train  was  running  at  a  greater  rate  of 
speed  than  six  miles  per  hour,  and  there  could  be  no  prejudice 
resulting  from  the  assumption  of  that  fact  as  true.  The  language 
objected  to,  fairly  interpreted,  amounts  to  nothing  more  or  less 
than  telling  the  jury  that  the  person  about  to  cross  the  track  had  a 
right  to  presume,  until  the  contrary  should  appear,  that  the  defend- 
ant would  not  run  its  cars  at  an  unlawful  rate  of  speed.  Thus 
understood  there  can  be  no  reasonable  objection  made  thereto.  It 
does  not  in  any  manner  contrayene  the  doctrine  of  contributory 
negligence.  It  does  not  tell  the  jury  that  the  plaintiff's  brother, 
who  was  driving  the  horses  and  mules  across  the  railroad  track, 
might  rely  upon  this  presumption  as  a  justification  of  his  own  neg- 
ligence in  approaching  the  crossing,  but  that  this  presumption  is 
proper  to  be  considered  in  connection  with  the  question  of  contribu- 
toij  negligence.  It  enters  into  that  question,  but  is  not  all  of  it. 
tSee  Langhoff^s  Administrators  v.  The  Milwaukee  (&  Prairie  Dn 
Chien  Railroad  Cb.,  19  Wis.  489;  Jeifer  v.  Xcio  York  &  Harlem 
Railroad  Co.,  supra. 

TIL  The  appellant  insists  that  upon  the  evidence  it  is  shown  that 
plaintiff's  brother,  who  had  charge  of  the  stock  injured,  and  who 
was  driving  the  same  across  the  railroad  ti'ack  at  the  place  where 
the  injury  happened,  was  guilty  of  contributory  negligence,  and 
that  therefore  the  court  erred  in  overruling  the  motion  for  a  new 
trial,  and  in  rendering  judgment  on  the  verdict  of  the  jury.  This 
primarily  was  a  question  for  the  jury.  The  case  does  not  come 
within  the  doctrine  of  Dodge  v.  The  5.,  C.  R,  <&  M.  R.  R.  Go^  34 
Iowa,  276;  Artz  v.  The  C,  /?.  /.  S  P.  R.  R.  Co.,  id.  153;  and 
CarUn  v.  The  Same  (Dec.  Term,  1873). 
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We  cannot  say  that  the  finding  of  the  jury  is  not  sustained  by 
ihe  OTidenoe.  On  the  contrary^  it  seems  reasonably  probable  that 
if  the  defendant's  train  had  been  moving  at  a  lawful  rate  of  speed, 
the  person  in  charge  of  the  plaintiffs  stock  would  have  been  able, 
by  the  efforts  made  by  him,  to  prevent  the  injury;  that  his  conduct 
would  have  been  consistent  with  due  care  on  the  hypothesis  that 
he  supposed  the  train  to  be  moving  at  a  lawful  rate  of  speed.  This 
he  had  a  right  to  assume  until  the  contrary  appeared.  Whether  he 
was  apprised  of  the  true  speed  of  the  train  in  time  to  act  differ- 
ently &om  what  he  did,  is  doubtful,  to  say  the  least. 

Appellant  does  not  urge  in  argument  the  errors  assigned  upon 
other  instructions,  therefore  they  will  not  be  noticed  here. 

In  the  view  we  have  taken  of  the  case,  it  becomes  unnecessary  to 
examine  the  question  whether  the  defendant  was  negligent  in  the 
construction  of  the  street  crossing  where  the  accident  occurred. 

The  judgment  of  the  District  Court  is 


PoBTEB  y.  Bbiggs,  appellant 

(88  Iowa,  166^) 

^uband  amd  toffs  ^liabilUy  of  htuband  forfBe$  qffg{fs*§  aUameif, 

A.  ItoslMuid  is  liable  for  Benrioea  rendered  bj  an  attorney  at  law  In  establish 
ing  the  innocence  of  the  wife  apon  a  charge  of  adultery  made  bj  the  hus- 
band hlmeelf  in  an  action  for  diyoroe ;  bnt  thia  liability  eztenda  to  no  more 
attomejrs  than  were  necessary.* 

ACTION  by  attorneys  at  law  to  recover  against  defendant  for 
professional  services  rendered  by  them  in  defending  his  wife 
in  an  action  brought  by  him  for  divorce  on  the  ground  of  adul- 
tery. The  petition  alleges  that  the  services  rendered  were  neces- 
sary to  establish  the  wife's  innocence  of  the  crime  of  adultery, 
witti  which  she  was  charged  by  her  husband,  and  that  she  has  no 
estate  of  her  own  from  which  the  debt  may  be  collected.  The 
petition  does  not  aUege  any  special  undertaking  by  the  defendant 

*  See  contra,  Ray  v.  bidden,  9  Am.  Bep.  ITS. 
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to  pay  for  the  Bervices  rendered  by  plaintiffs.  A  demttrrer  to  th« 
petition  on  the  ground  that  no  contract  of  defendant  is  alleged^ 
was  overrnled.  Defendant  standing  upon  his  demurrer,  judgment 
was  rendered  against  him.    He  now  appeals  to  this  court. 

D.  W.  Pointdexter,  for  appellant 

Cyrus  Foreman  and  Adams  <§  Robinson,  for  appellee. 

Beck,  J.  The  question  presented  for  our  decision  in  the  case 
before  us  is  this :  Is  the  husband  liable  for  services  rendered  by  an 
attorney  at  law  in  establishing  the  innocence  of  the  wife  upon  a 
charge  of  adultery  made  by  the  husband  himself  in  an  action  for 
divorce?  In  our  opinion  he  is  liable  for  such  services  upon  an 
implied  promise,  which  the  law  raises,  to  pay  therefor  as  necessa- 
ries for  the  wife. 

The  liability  of  the  husband,  upon  an  implied  undertaking  to 
pay  for  necessaries  supplied  to  the  wife,  is  everywhere  recognized. 
But  what  things  or  what  services  are  within  the  rule  is  often  a 
matter  of  dispute  as  a  question  of  fact.  Whatever  is  suitable  and 
proper  for  the  wife,  considering  her  station  in  life,  is  esteemed 
necessaries.  And  this  is  so,  whether  the  things  supplied  her  be 
apparel,  furniture,  or  personal  services  of  servants,  mechanics, 
artists,  physicians,  or  others  whom  she  may  employ.  *  The  diffi- 
culty in  applying  the  rule  always  arises  in  determining  what  her 
station  in  life  demands  as  necessaries. 

The  rule  is  based  upon  the  duty  of  the  husband  to  support  the 
wife,  to  supply  her  with  such  things  as  are  deemed  necessary.  It 
is  not  confined  to  the  supply  of  things  demanded  for  her  sustea- 
ance,  apparel,  and  health,  but  extends  to  whatever  is  necessary  for 
her  happiness,  comfort,  and  enjoyment  of  life,  considering  the 
station  she  occupies  as  to  wealth  and  fashion.  Jewelry  and  the 
like,  so  far  as  they  are  demanded  by  the  conditions  of  society,  and 
the  fortune  of  the  husband,  are  within  the  rule.  Whatever  ia 
necessary  for  the  protection  of  the  person  of  the  wife,  the  hna- 
band  is  bound  to  supply.  And  it  cannot  be  denied  that  he  ii 
under  obligation  to  secure  and  protect  her  good  name.  The  enjoy* 
ments  of  life  will  be  destroyed,  and  the  wife  will  be  deprived  of  the 
society  of  the  pure  and  good  which,  as  a  source  of  happiness,  can 
hardly  be  overestimated,  if  her  character  for  virtue  be  assailed 
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To  protect  her  good  name  is  an  undoubted  duty  of  the  husband. 
if  the  wife  finds  it  necessary  to  incur  expenses  in  protecting  her 
person  or  personal  liberty,  who  can  deny  that  the  husband  is  liable 
therefor?  The  good  name  of  a  virtuous  woman  is  esteemed  by  her- 
self and  society  of  even  more  importance,  so  far  as  her  happiness 
is  concerned,  than  personal  security  and  personal  liberty.  Why 
Bliould  not  the  husband  be  liable  for  all  necessary  expenses  in  secur- 
ing her  its  fuU  enjoyment? 

It  can  hardly  be  doubted  that  if  a  wife  is  charged  in  a  legal  pro- 
ceeding by  a  stranger,  with  the  crime  of  adultery,  the  husband 
would  be  liable  for  all  necessary  expenses  incurred  in  establishing 
her  innocence.  His  liability  would  rest  in  such  a  case  on  the  ground 
that  the  expenditure  was  demanded  for  her  comfort  and  happiness 
Tue  law  looks  to  and  regards  her  rights  in  securing  her  protection, 
and  it  is  not  given  because  of  any  thing  the  husband  may  suffer 
when  they  are  invaded. 

The  rights  of  the  wife  are  in  nowise  changed,  nor  does  the  neces- 
sity for  protection  cease  when  her  personal  safety,  liberty  or  good 
name  are  assailed  by  the  husband  himself.  He  may  as  effectually 
destroy  them  as  a  stranger.  In  truth,  her  claim  for  the  protec- 
tion of  the  law  against  such  attacks  by  the  husband  is  stronger 
than  if  made  by  a  stranger.  His  relation  to  her  increases  their 
force  and  probability  of  success,  and  will  cause  them,  if  success- 
fal,  the  more  effectually  to  overthrow  her  peace  and  happiness.  If 
iSbB  husband  should,  by  his  own  acts,  cause  disease  to  visit  the 
wife,  it  would  not  be  pretended  that  the  necessary  expenses  of  a 
physician  incurred  in  restoring  her  to  health  could  not  be  recov- 
ered against  him.  Upon,  the  very  same  principle  he  is  liable  for 
tiie  expenses  of  an  attorney  in  defending  her  character  from  his 
assaults. 

These  views  are  not  without  the  support  of  precedents  recog- 
nising the  principles  upon  which  they  are  based. 

In  Shepherd  v.  Mackoul,  3  Gamp.  326,  a  husband  was  held  liable 
npon  an  attorney's  bill  for  services  rendered  in  exhibiting  articles 
of  peace  against  him.  In  this  case  Lord  Ellenborough  remarked 
tiiat  the  wife  ''had  a  right  to  appeal  to  the  law  for  protection,  and 
she  must  have  the' means  of  applying  effectually;  she  might,  there- 
fore, charge  her  husband  wi&  the  necessary  expense  of  this  pro- 
ceeding as  much  as  for  necessary  food  and  raiment."  Morris  v. 
PeinMr^  39  N.  H.  198,  holds  the  same  doctrine  in  a  case  upon  quite 
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similar  facts.  In  Warren  v.  Heiden,  a  recent  Wisconsin  case,  Anu 
Law  Register,  May,  1872,  p.  279,  the  husband  was  held  liable  to 
an  attorney  for  services  rendered  on  behalf  of  the  wife  in  a  prcK 
ceeding  to  require  her  to  keep  the  peace  brought  by  the  husband. 

In  Brown  v.  Ackroyd,  5  E.  &  B.  819  (34  Eng.  L.  &  Eq.  214)^ 
the  doctrines  we  have  adopted  are  fully  recognized. 

The  liability  of  the  husband  for  the  necessary  expenses  of  tli» 
wife  in  employing  counsel  in  the  prosecution  or  defense  of  an  action 
for  diyorce  is  uniformly  recognized  and  enforced  in  the  eccIesiaB-^ 
tical  and  chancery  courts,  where  such  proceedings  are  prosecuted* 
It  is  usually  enforced  by  orders  taxing  such  expenses  as  costs,  de  di& 
in  diem,  but  in  this  State  it  is  often  done,  if  it  is  not  the  usual  prao* 
tice,  by  an  order  for  the  payment  of  a  sum  in  gross  as  compensft- 
tion  for  the  wife's  attorneys.  At  all  eventis,  the  husband's  liability 
IS  neyer  denied.  There  can  be  no  good  reason  given  why  it  maj^ 
not  be  enforced  in  an  independent  action  at  law,  if  it  be  admitted 
that  the  services  of  an  attorney  are  necessary  for  the  wife's  protec- 
tion. 

In  Johnson  v.  Williams,  3  G.  Oreen,  97,  it  was  held  that  the  hus- 
band was  not  liable  to  the  attorney  of  his  wife  for  services  in  proee- 
cuting  an  action  brought  by  her  for  a  divorce.  It  was  held  that 
such  services  do  not  come  within  the  description  of  necessaries,  sm 
that  word  is  used  in  the  law;  and  upon  this  ground  the  opinion  ia 
based.  The  decision  of  that  case  is  not  in  conflict  with  our  conclu- 
sion above  announced,  while  the  reason  upon  which  it  is  based  must 
be  admitted  to  conflict  with  our  views.  It  was  not  shown  that  the 
services  rendered  in  the  action  for  divorce  in  that  case  were  neces- 
sary for  the  wife's  protection,  a  fact  that,  is  the  very  ground  upon 
which  we  base  our  conclusion  in  this  case.  There  may  be  a  wide 
difference  as  to  the  liability  of  the  husband  between  the  case  where 
the  wife  prosecutes  the  action,  and  one  which  is  brought  by  the 
husband.  In  the  first  instance  we  conceive  there  may  be  such  a 
state  of  facts  as  do  not  show  that  the  prosecution  of  the  action  is 
necessary  to  the  wife's  protection.  In  that  case,  under  the  piinoi- 
ples  of  this  opinion,  the  husband  would  not  be  liable.  In  order  to 
fix  his  liability,  the  services  must  be  shown  to  be  necessary,  within 
the  rule  we  recognize,  for  the  protection  of  the  wife's  pezsony  liberty 
or  reputation. 

Oases  are  found  in  the  books  in  conflict  with  the  oondiisioii  we 
announce.    See  Wing  v.  HtUberty  15  Yt  607;  Ocffin  v.  Dunham,  % 
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Cash.  404;  McCulhugh  v.  Robinson,  "it  Ind.  630.  Some  of  these 
cases  are  mled  rather  upon  the  long-established  practice  of  the 
courts  of  the  particular  States^  and  the  force  given  to  statutesy 
than  upon  principle,  as  Coffin  v.  Dunhaniy  and  Wing  t.  Hulbert. 
Others  are  based  entirely  upon  precedent,  as  McCulUmgh  y.  Robin* 
san,  and  few,  if  any,  of  them  are  supported  upon  reason,  and 
none  present  a  discussion  of  the  doctrines  we  hare  attempted  to 
maintain. 

In  our  opinion  the  law  is  found  in  the  course  of  argument  we 
have  adopted,  which,  as  we  haye  seen,  is  not  without  the  support  of 
authority. 

Affirmed* 

Opinion  ok  Rehearing. 

Day,  J.  A  petition  for  rehearing  in  the  aboye  case  was  filed  by 
Nourse  &  Eauffman,  in  which  the  questions  involved  are  discussed 
with  much  ability.  To  this  petition  the  appellee  was  directed  ta 
respond. 

We  have  again  endeavored  to  examine  the  foundations  of  the 
foregoing  opinion  with  a  care  and  attention  commensurate  with  the 
importance  of  the  question  involved,  and  the  cogency  of  the  reason* 
ing  with  which  we  are  asked  to  retrace  our  steps. 

After  the  most  careful  consideration  of  the  case  we  feel  con- 
strained  to  adhere  to  the  conclusion  berore  reached,  believing  it  to 
be  in  accordance  with  the  dictates  of  justice  and  with  the  reason 
of  mankind.  Some  of  the  questions  discussed  in  the  petition  for 
rehearing  were  either  not  presented,  or  but  slightly  alluded  to  in  the 
original  argument  of  appellant,  and  hence  they  demand  a  more 
full  consideration  than  is  accorded  to  them  in  the  above  opinion. 

The  principal  point  made  is,  that  the  jurisdiction  which  the 
courts  of  chancery  have  long  exercised  in  this  State,  of  requiring 
the  husband,  in  a  divorce  proceeding,  to  pay  a  sum  for  the  attor- 
neys' fees  of  the  wife,  is  in  its  nature  exclusive. 

The  ecclesiastical  courts  m  England,  and  the  courts  of  chancery 
in  this  country,  have  almost  uniformly  in  a  divorce  proceeding  re- 
quired the  husband  to  pay  the  wife's  counseL 

It  cannot  be  conceived  that  the  making  of  such  an  order  rests  in 
the  mere  uncontrollable  discretion  of  the  court  trying  the  causoi 
It  must  be  founded  upon  some  legal  principle  which  entitles  the 
to  the  allowance  as  a  matter  of  right,  and  not  of  mere  grace. 

What,  then,  is  the  foundation  of  the  ri&:ht? 
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We  conceive  it  to  be  as  follows:  That  inasmach  as  ordinarily  the 
husband  possesses  and  controls  their  joint  earnings,  and  the  wife, 
without  pecuniary  means,  would  be  utterly  powerless  in  a  litigation 
with  the  husband,  the  law,  from  a  sense  of  propriety  and  justice, 
implies  a  promise  of  the  husband  to  pay  the  fees  of  the  attomejrs 
necessary  to  the  protection  of  the  interests  of  the  wife. 

After  all  the  refinements  which  may  be  interwoven  with  the  sub- 
ject, the  legal  mind  must  in  the  end  rest  upon  this  implied  prom- 
ise, as  the  only  just  ground  of  a  jurisdiction  which,  it  is  conceded, 
is  almost  everywhere  exercised. 

This  right  is  usually  enforced  in  the  court  which  takes  cognizance 
of  the  divorce  proceeding. 

It  is  eminently  proper  that  that  court  should  have  jurisdiction 
of  all  the  incidents  of  the  divorce,  and  be  able  to  grant  complete 
relief,  thus  avoiding  further  litigation.  Oftentimes  that  court  can 
grant  more  complete  relief  than  a  court  of  law,  as  by  suspending 
the  action  of  the  husband  until  he  advances  or  secures  the  sum 
ordered.  But  if,  for  any  reason,  the  jurisdiction  of  the  court  of 
chancery  is  not  invoked  upon  this  subject,  what  is  there  in  the 
Qature  of  the  subject  and  in  the  kind  of  relief  asked  which  ousts 
the  jurisdiction  of  the  courts  of  lawF  The  jurisdiction  of  tb^ 
courts  of  law  is  general;  that  of  courts  of  equity  attaches  only  whei. 
there  is  some  special  ground  for  equitable  interference. 

Why,  then,  may  not  this  implied  promise  be  enforced  in  a  court 
of  law?  It  is  claimed  that  to  sustain  this  jurisdiction  will  give  rise 
to  a  multiplicity  of  suits,  which  it  is  the  policy  of  the  law  to  avoid. 
We  concede  this  would  be  a  good  ground  for  asking  the  court  of 
chancery,  having  once  assumed  jurisdiction  of  the  case,  to  deter- 
mine the  entire  matter,  with  all  its  incidents,  and  not  turn  the  par- 
ties over  to  an  action  at  law.  But  it  is  not,  as  we  conceive,  a  reason 
for  denying  the  jurisdiction  of  a  law  court  when  that  of  a  court  of 
equity  has  not  been  invoked. 

The  petition  for  rehearing  further  suggests  that  ten  or  twelve 
counsel  may  be  employed,  and  the  difficulties  of  adjusting  between 
them,  in  a  court  of  law,  their  compensation,  is  an  argument  against 
the  jurisdiction  of  such  court.  But  it  is  apparent  that  any  party, 
in  any  case,  might,  if  he  chose,  employ  the  same  number  of  attor- 
neys, and  yet  it  would  scarcely  be  questioned  that  they  might  sue 
in  a  court  of  law  for  their  compensation.  The  foregoing  opinion 
holds  the  husband  liable  to  pay  attorneys  only  when  they  are  neces- 
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If  more  are  employed  than  are  neoeeeary,  then  he  irfll  not  be 
veqniied  to  pay  that  number,  if  ten  or  twenty  are  proonred  to  do 
tbe  work  of  one,  all  cannot  reoover  full  eompen^ation.  Each  one 
must  be  paid  only  for  the  service  by  him  rendered.  We  see  no 
greater  difficulty  in  determining  the  amount  of  service,  and  its 
vmlne,  in  a  proceeding  at  law  than  in  equity. 

Certainly  the  difficulty  in  this  respect  is  no  greater  in  this  case, 
than  in  one  in  which  it  becomes  necessary  for  the  wife  to  exhibit  arti- 
cles of  the  peace  against  the  husband.  And  yet,  in  such  case,  that 
the  wife's  attorneys  may  recover  in  an  action  at  law  is  unquestioned. 
Shepherd  v.  Mackaul,  3  Camp.  326;  Morris  v.  Pabner,  39  N.  H. 
123;  Warner  v.  Heidetij  American  Law  Begister,  N.  S.,  voL  11, 
pw  279. 

It  is  further  urged  that  the  petition  shows  upon  its  face,  that  in 
the  divorce  suit  the  court  ordered  an  amount  of  money  to  be.  paid 
by  the  plaintifF  therein  to  his  wife. 

The  petition  does  incidentally  show  that  part  of  the  service  'for 
which  this  action  is  brought  was  rendered  in  procuring  such  an 
order,  but  it  does  not  show  how  much  was  ordered  paid,  nor  that 
any  part  of  it  was  intended  as  attorneys'  fees,  nor  that  any  of  it 
was  received  by  the  attorneys  as  such.  Nor  does  the  demurrer 
direct  the  attention  of  the  court  to  this  question. 

The  only  point  made  in  the  demurrer  is,  that  the  petition  does 
not  show  that  the  defendant  ever  requested  or  employed  the  said 
plaintifEs  or  either  of  them  to  perform  the  services  therein  described, 
or  ever  promised,  or  is  in  any  way  liable  to  pay  for  the  same.  The 
last  part  of  the  demurrer,  that  petition  does  not  show  that  defend  • 
ant  is  in  any  way  liable  to  pay  for  the  services,  is  no  more  than  say- 
ing that  the  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  presents  no  question  for  the  consideration  of 
the  court  Bevisiout  g  2877.  It  is  further  urged  that  the  petition 
does  not  show  that  the  wife  was  successful  in  her  defense,  nor  that 
the  services  were  rendered  upon  the  credit  of  the  husband.  Neither 
of  these  points  is  made  by  the  demurrer. 

It  is  our  opinion  that  the  petition  for  lehearing  should  be 
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Mayer  v.  The  Mutual  Life  Insurance  Company  op  Chicago. 

(88  Iowa,  304.) 
Life  insurance  —  custom  of  notifying  the  iiisured  w/ien  premiums  become  due. 

One  wbiMe  life  defendants  had  inauxed,  had  been  aeeostomed  to  reoeWe  notioo 
horn  defendants  of  the  time  when  pieminnui  fell  dne.  He  changed  hSa  leoi 
denoe  and  notified  defendants'  agent  of  the  fact,  bat  notice  of  the  next  pre- 
ininm  falling  dae  waa  sent  to  his  former  residence,  and  consequently  he 
failed  to  paj  the  preminm  on  the  day.  HM,  in  an  action  on  the  policy,  that 
the  defendants  were  bound  by  their  custom  to  giye  notice,  and  could  not  set 
up  such  non-payment,  where  no  notice  had  been  giren,  as  a  forfeiture  of  the 
pdliqr. 

AOTION  for  the  reooTery  of  one  thousand  dollars  upon  a  policy 
of  insarance  on  the  life  of  Michael  Majer^  who  died  on  the 
26th  day  of  August,  1872.  The  premium  upon  the  policy  became 
due  on  the  22d  of  August,  and  was  unpaid  at  the  time  of  his  death. 
Upon  this  ground  the  defendant  seeks  to  avoid  liability.  Jury  triaL 
Verdict  and  judgment  for  plaintiff  for  one  thousand  dollars. 
Defendant  appeals.    The  material  facts  are  stated  in  the  opinion* 

WaUer  L  Hayes,  Oeorge  B^  Young,  and  J.  T.  McGfuire,  for 
appellant 

W.  B.  Leffingwell  dk  Bro.,  for  appellee. 

Day,  J.  The  policy  bears  date  of  the  22d  day  of  NoTember, 
1869,  and  insures  the  life  of  Michael  Mayer  for  the  term  of  fifty-siz 
years,  in  consideration  of  an  annual  premium  to  be  paid  to  said 
company  on  or  before,  or  within  thirty  days  after  the  22d  of  No- 
vember. This  policy,  amongst  other  conditions,  contains  the  follow- 
ing: 

'^  2.  That  this  policy  shall  not  take  effect  until  the  payment  of 
the  premium  hereon  has  been  made  during  the  life-time  of  the  per- 
son whose  life  is  hereby  insured,  or  if  any  premium  note  given  on 
account  of  this  policy  be  not  paid,  with  interest,  on  or  before  the 
date  when  due,  then  this  policy  shall  cease  and  determine;  and  in 
eTsry  case  in  which  this  policy  shall  cease  and  determine,  all  pay 
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ments  thereon  shall  be  forfeited  to  said  company,  and  the  oompan j 
ahall  not  be  liable  for  the  payment  of  the  sum  insared  hereon,  nor 
any  part  thereof,  except  as  hereinafter  proYided." 

''  5.  That  if,  after  the  payment  of  two  or  more  fnll  annnal  pre- 
minms  on  this  policy,  the  same  shall  cease  and  determine^  by  default 
in  the  payment  of  any  subsequent  premium  when  due,  yet,  notwith- 
standing such  default,  this  policy  shall  continue  and  hold  good, 
subject  to  all  the  above  conditions  and  agreements,  except,  as  to 
further  payments  of  premiums,  for  an  equitable  proportion  of  the 
amount  originally  insured,  provided  application  for  the  same  be 
made  within  thirty  days  after  said  premium  was  duo  and  not  paid." 

The  policy  contains  a  provision  that  the  annual  premium  may, 
by  permission  of  the  company,  be  paid  semi-annually  in  advance, 
with  interest.  Immediately  after  the  policy  was  effected  the  par- 
ties, by  agreement,  changed  the  time  of  the  payment  of  the  pre- 
niioms  to  quarter-annual  payments,  to  be  paid  upon  the  same  terms 
and  conditions,  and  with  the  same  force  and  effect  as  the  semi- 
annual premiums  mentioned  m  said  policy.  (Jeorge  Oatman  waa 
hired  by  Leadbetter,  the  general  agent  of  the  defendant  at  Clinton, 
as  book-keeper  and  clerk,  and  received  his  pay  from  defendant. 

He  was  instructed  by  Leadbetter  to  collect  premiums  and  take 
insurance.  He  collected  the  last  five  premiums  which  were  paid 
upon  the  policy  in  suit,  and  delivered  receipts  therefor,  which  he 
countersigned  with  the  name  of  Leadbetter,  the  general  agent. 
These  five  payments  were  made  as  follows:  the  one  due  May  22d, 
was  paid  on  the  13th  day  of  June;  that  due  August  22d,  was  paid 
August  25th;  that  due  Nov.  22d,  was  paid  Nov.  28th;  and  those 
due  Feb.  22d  and  May  22d,  1872,  were  paid  when  due.  Two  other 
receipts  were  in  evidence,  showing  that  the  premium  due  22d  of 
Nov.,  1870,  was  paid  on  the  24th  of  Nov.,  and  that  the  one  due  22d 
of  February,  1871,  was  paid  on  the  13th  of  February.  Oatman 
testified  substantially  as  follows:  '^At  the  time  I  collected  the 
money  expressed  in  receipt  No.  10,  May  22d,  1872,  Mayer  said,  ^I 
suppose  my  notices  go  to  Clinton,  as  my  policy  is  dated  there,  and 
I  want  it  changed  to  Lyons.'  I  told  him  that  was  not  necessary, 
as  we  had  a  complete  record  in  the  office,  and  when  a  policy  holder 
changed  his  post-office  address,  we  noted  it  I  told  him  not  to  be 
uneasy,  as  I  would  be  around  to  collect  it.  I  did  not  do  so,  as 
I  quit  work  the  week  after  collecting  said  premium  above  men- 
tioned." 
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The  witness  further  testified  that  he  never  told  any  one  connected 
with  defendant  that  he  had  this  conversation  with  Maver.  and  that 
he  made  no  note  of  the  change  of  residence  in  the  register,  but  that 
the  fact  of  such  change  was  understood  in  the  office. 

It  was  also  proved  that  the  custom  of  defendant  as  to  notifying 
policyholders  at  and  around  Olinton  of  the  time  premiums  be- 
came due,  was  to  send  notices  from  the  general  office  to  Clinton, 
and  from  there  to  the  policyholders.  The  notice  for  the  August 
premium  was  sent  to  Mayer  at  Clinton,  and  being  uncalled  for, 
was  returned. 

The  court  gave  the  following  instructions,  which  were  excepted 
to,  and  the  giving  of  which  is  assigned  as  error: 

*^  2.  The  policy  in  suit  was  delivered  at  the  city  of  Clinton,  and 
that  city,  at  the  time  of  such  delivery,  it  is  admitted,  was  the  resi- 
dence and  post-office  of  the  plaintiff  and  the  deceased,  and  such 
residence  was  then  noted  on  the  books  of  defendant's  agent  at  the 
said  city  of  Clinton.  If  it  was  the  custom  of  the  agent  of  the 
defendant  at  Clinton  to  advise,  by  letter  through  the  post-office  vt 
otherwise,  parties  insured  at  that  agency,  of  the  time  when  their 
])rcmiums  would  become  due,  in  order  that  they  might  be  paid  in 
season,  and  the  policy  thus  preserved  from  forfeiture,  and  such 
had  been  the  custom  with  respect  to  this  particular  policy,  then 
tlie  plaintiff,  unless  otherwise  advised  by  the  defendant,  had  the 
right  to  expect  that  the  custom  would  be  observed  in  regard  to  the 
payment  due  August  22,  1872,  and  to  be  advised  of  such  payment 
in  season  to  maKe  it.  And  if  you  find  that  the  plaintiff  and  the 
deceased,  previous  to  the  22d  of  August,  had  removed  to  the  city 
of  Lyons,  in  said  county,  and  the  deceased  about  the  time  of,  or 
shortly  after  such  removal,  informed  a  clerk  who  was  then  in  the 
office  and  in  the  employment  of  the  agent  at  Clinton,  and  who 
previously  collected  premiums  on  this  policy  of  the  deceased,  then 
this  would  be  notice  to  defendant  of  this  change  of  residence;  and 
it  would  be  the  duty  of  the  defendant  to  either  address  or  send 
word  to  the  plaintiff  at  Lyons,  and  a  letter  addressed  in  Clinton 
would  not  be  sufficient;  and  if  the  failure  to  pay  the  premium  at 
the  time  it  was  due  was  owing  to  the  fact  that  defendant  had 
failed  to  give  the  deceased  its  usual  and  customary  notice,  then  the 
non-payment  of  the  premium  at  the  time  it  was  due  would  not 
work  a  forfeiture  of  the  policy,  or  the  right  to  recover  on  if 

**3.  If  yon  find  that  the  witness  Oatman  was  employed  in  the 
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office  of  the  general  agent  at  Clinton,  and  had  been  in  the  habit, 
with  the  knowledge  and  assent  of  snch  general  agent,  of  collect* 
ing  premiums  on  this  particular  policy,  and  had,  by  the  said  gen- 
eral agent,  been  permitted  by  the  said  agent  to  procure  insurance 
risks,  etc.,  and  the  said  Oatman  received  from  the  deceased  pre- 
miums  several  days  after  they  had  become  due,  without  any  objec- 
tion, and  as  though  such  payments  had  been  made  on  the  day  of  their 
maturity,  and  the  payments  as  made  were  authorized  by  the  defend- 
ant, without  any  objection  communicated  to  the  deceased  or  the 
plaintiff,  then  it  may  be  fairly  inferred  that  the  said  Oatman  was 
acting  with  the  concurrence  of  the  defendant,  and  as  its  agent 
So,  too,  if  before  the  maturity  of  the  premium  payable  on  the  22d 
of  August,  1872,  the  said  Oatman,  while  employed  in  the  office  of 
the  said  general  agent,  had  informed  the  deceased  that  he  would  call 
at  the  residence  or  place  of  business  of  the  deceased  and  collect  such 
premium,  and  deceased  depended  on  such  call  being  personally 
made  on  him,  this  would  excuse  the  deceased  from  going  to  such 
office  and  paying  such  premium  the  day  that  it  was  due,  i^  in  addi- 
tion to  this  promise  on  the  part  of  the  said  Oatman,  you  find  that 
he  had  at  various  times  called  upon  and  collected  from  the  deceased 
previous  premiums  on  said  policy,  with  the  authority  to  collect  such 
premiums.  If,  however,  the  said  Oatman  left  the  employment  of 
the  said  general  agent  previous  to  the  said  22d  day  of  August 
aforesaid,  and  this  was  known  to  the  deceased  or  to  the  plaintiff, 
then  the  plaintiff  can  claim  no  advantage  from  the  promise  or  offer 
00  made.'' 

**  5.  If  you  find  that  the  premium  due  August  22d  was  offered 
to  and  refused  by  the  defendant  on  the  26th  of  August,  the 
defendant  would  be  justified  in  then  refusing  it,  unless  you  find 
from  the  other  facts  in  the  case  that  the  defendant,  by  the  declara- 
tion and  conduct  of  its  agent,  had  given  the  deceased  or  the 
plaintiff  reasonable  grounds  to  believe  that  it  waived  a  strict  per- 
formance with  respect  to  time  of  payment,  and  if  you  find  that 
such  declarations  and  conduct  were  such  as  would  reasonably  lead 
the  deceased  or  plaintiff  to  believe  that  these  strict  conditions  would 
be  waived  and  not  be  insisted  on,  then  the  offer  to  pay  would  be  in 
time,  although  the  assured  was  then  dead." 

These  instructions,  we  think,  are  right  The  vast  increase  in 
the  business  of  insurance,  and  the  many  interests  which  it  involves, 
have  demonstrated  that  many  of  the  decisions  heretofore  made 


ffi IOWA, 

Biajer  y.  The  Matnal  Life  Insuranoe  Co.  of  Chicago. 

respecting  it  are  unwise,  and  have  created  a  necessity  for  innoya- 
tion.  Every  law  should  be  reasonable,  and  it  is  reasonable  only 
when  it  is  adapted  to  human  conduct.  Courts  should  not  so  admin- 
ister the  law  as  to  require  of  individuals  a  course  of  conduct  which, 
to  a  majority  of  reasonable  and  right-minded  men,  is  unusual  and 
unnatural.  Indeed,  it  would  be  impossible  long  to  maintain  a  law 
which  is  at  variance  with  the  judgment  and  sense  of  justice  of  a 
majority  of  those  upon  whom  it  operates. 

Now,  it  must  strike  every  reasonable  mind,  that  a  majority  of 
ordinarily  prudent  persons,  who  had  been  customarily  notified  of 
the  time  when  premiums  upon  their  policies  became  due,  and  who 
bad  received  no  notice  of  an  intention  to  abandon  the  customary 
course,  would,  in  a  particular  case,  expect  and  await  a  like  notice. 
And  if  such  is  the  reasonable  and  natural  result  of  the  previous 
dealings  of  the  company,  it  must  govern  its  future  conduct  so 
as  to  accord  with  the  reasonable  expectation  thus  created;  that 
is,  having  furnished  a  policyholder  reasonable  ground  for  expec- 
ting that  he  will  be  advised  when  his  premium  becomes  due, 
the  company  must  continue  to  give  such  notice  until  it  furnishes 
the  assured  notice  that  he  need  no  longer  expect  it.  Any  other 
construction  would  make  the  law  a  trap  to  ensnare  the  unwary. 

For  a  person  thus  accustomed  to  notice,  and  not  accustomed  to 
charge  his  memory  with  the  day  when  his  premium  became  due, 
would  be  very  likely,  in  the  absence  of  notice,  to  allow  the  day  for 
making  payment  to  pass  by,  in  utter  forgetfulness  of  the  premium, 
or  to  suppose  that  the  local  office  had  received  no  estimate  from 
the  general  office  of  the  amount  due,  and  hence  was  not  ready  to 
receive  it.  See  Buckbee  v.  United  States  Insurance  Co.,  18  Barb. 
541;  Thompson  v.  St.  Louis  Mutual  Life  Insurance  Co.,  Insurance 
Law  Journal,  1873,  p.  422. 

And  the  foregoing  remarks  are  all  applicable  to  so  much  of  the 
third  instruction  as  refers  to  the  habit  of  receiving  premiums  on 
this  policy  after  they  became  due,  as  well  as  to  the  fifth  instruction. 

As  to  the  remainder  of  this  instruction,  it  is  conceded  that  the 
tendency  of  late  decisions  is  to  hold  insurance  companies  liable  for 
the  acts  of  their  agents.  Viele  v.  Oermania  Insurance  Co.,  26 
Iowa,  9;  MiUer  v.  The  Mutual  Insurance  Co.,  31  id.  216.  It  is 
claimed,  however,  that  Oatman  was  not  in  such  sense  an  agent  of 
the  company  that  he  could  bind  it  by  his  acts.  We  think  other- 
wiae.    He  waa  employed  in  the  office  of  the  general  agent  and  paid 
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by  the  company.  He  called  in  person  upon  the  deceased  and  col- 
lected from  him  the  last  five  premiums.  Three  of  these  he  collected 
after  the  day  fixed  for  their  payment.  No  question  was  ever  made 
as  to  his  authority  to  act  in  this  capacity.  The  company,  by  so 
holding  him  forth  and  permitting  him  to  act,  has  recognized  him 
as  its  agent  for  the  collection  of  premiums,  at  least,  it  is  clear 
that  if  he  had  appropriated  to  his  own  use  the  premiums  paid,  the 
assured  could  have  claimed  the  benefit  of  the  payments  made.  He 
had  the  receipts  of  the  company,  countersigned  by  the  general  agent, 
and  thus  was,  by  the  direct  act  of  the  company,  clothed  with  the 
insignia  of  agency.  And  whilst  engaged  in  the  business  of  the  com- 
pany, and  within  the  scope  of  his  employment,  he  had,  it  seems  to 
us,  authority  to  bind  the  company  by  his  agreement  that  he  would 
do  respecting  the  premium  falling  due  August  22,  1872,  as  he  had 
done  with  reference  to  the  five  preceding  ones,  namely,  call  at  the 
residence  or  place  of  business  of  the  deceased  and  collect  it. 

Objection  was  made  to  the  testimony  of  the  witness  Oatman,  as 
to  the  custom  of  defendant  respecting  notice  to  policyholders,  also 
with  reference  to  what  passed  between  him  and  Mayer  at  the  time 
the  last  premium  was  paid. 

We  have  already  determined  the  admissibility  of  this  eTidenoe,  in 

what  we  have  said  respecting  the  instructions. 

Affirmed. 
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(89  Iowa,  9.) 
Pti5^  <{^  —  <(^l0ki^  ftcmd-— <^f0nM  (0  MfiMi  Ofi. 

TI10  oiBeUl  bond  of  the  treasarer  of  a  school  district  was  conditioned  to  be 
▼old  if  he  shonld  fnlfill  the  duties  of  treaaurer  '*  to  the  beet  of  his  abmtj, 
and  aeooiding  to  law."  In  an  action  on  the  bond  to  recoyer  moneya  recelTed 
bj  the  tieaeurer,  hM,  that  It  waa  no  defense  that  said  moneys  **  liad  beei 
aetnaUy  oonaomed  by  Are,  without  want  of  care  and  diUgence  on  liis  part." 

ACTION  upon  the  official  bond  of  the  treasurer  of  the  plaintiff 
to  recoYer  money  received  by  him  in  the  discharge  of  his 
official  duties,  which  he  had  failed  to  pay  orer.  The  condition  of 
the  bond  was  in  these  words:  '^  If  the  above  bounden  Jed.  W.  Smith, 
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shall  well  and  truly  fulfill  the  duties  of  treasurer  in  the  district 
township  of  Union,  and  county  of  Harrison,  and  State  of  Iowa,  to 
the  best  of  his  ability,  and  according  to  law,  then  this  obligation  to 
be  void,"  etc. 

The  answer  of  defendants,  as  a  defense  to  the  action,  set  up  that 
the  identical  sum,  to  recoyer  which  suit  was  brought,  while  in  the 
possession  of  the  treasurer  of  plaintifF,  was  accidentally  consumed 
by  fire  without  want  of  care  and  diligence  on  his  part,  and  that 
plaintiff  had  neglected  to  provide  for  its  treasurer  a  fire-proof 
building  or  safe  for  the  preservation  of  its  money. 

To  the  counts  of  the  answer  setting  up  this  defense  a  demurrer 
was  interposed  by  plaintiff,  which  was  sustained  by  the  court.  De- 
fondants  refusing  to  plead  further,  judgment  was  entered  for  plain- 
tiff;  from  this  decision  of  the  court  they  appeal 

Clinton^  Hart  &  Brewer  and  X.  R.  Boler,  for  appellants. 

T,  E.  Brannonj  for  appellee. 

Beck,  J.  I.  The  law  makes  it  the  duty  of  the  treasurer  of  a 
school  district  to  hold  all  money  belonging  to  the  district,  and  to 
pay  it  out  upon  proper  vouchers,  signed  by  the  president  and  secre- 
tary. It  also  provides  that  his  bond  shall  be  conditioned  for  the 
faithful  performance  of  his  duties.  Acts  Ninth  General  Assembly, 
chap.  172,  §§  24,  43-47;  Rev.,  §§  2037,  2048-2051. 

We  will  first  determine  whether,  upon  a  bond  conditioned  as 
required  by  law,  recovery  may  be  had  for  money  of  the  district 
destroyed  while  in  the  hands  of  the  treasurer,  without  fault  on  his 
part,  and  by  inevitable  accident 

When  a  duty  is  imposed  by  law,  the  act  of  Ood  rendering  its  dis- 
charge impossible  will  excuse  performance;  but  it  is  the  settled  rule 
of  the  authorities  that  the  performance  of  a  contract  will  not  be 
excused  upon  that  ground.  When  one  binds  himself  by  his  solemn 
agreement  to  do  an  act,  he  is  held  liable  for  its  non-performance, 
though  it  is  rendered  impossible  by  events  over  which  he  had  no 
control.  If  performance  is  rendered  impossible  by  the  destruction 
of  the  subject-matter  of  the  contract,  or  by  the  death  of  the  person 
upon  whose  life  performance  depends,  and  the  like,  the  obligor  will 
be  discharged.  But  the  law  holds  that  events,  against  which  the 
parties  could  have  provided  in  their  contract,  shall  never  be  alleged 
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as  an  excuse  for  the  non-performance  of  obligations  into  which 
they  haye  entered.  Bacon  et  aL  v.  Cobb  et  eL,  45  IIL  47;  School 
Trustees  t.  Bennett^  3  Dutcher,  513;  Tompkins  t.  Dudley y  25  N. 
Y.  272;  Harmony  et  al.  v.  Bingham^  12  N.  Y.  99;  Adams  v.  Nichols^ 
19  Pick.  275;  School  District  No.  1  v.  Dauchey,  25  Conn.  530; 
Brumby  v.  iSwiVA,  3  Ala.  123;  i2«d  v.  Edwards,  7  Porter,  508; 
Z^avis  V.  Smith,  4  Greenl.  337;  Williams  y.  VanderbiU,  28  N.  Y 
217;  «Si^{>7i6  V.  Denyiis,  3  Porter,  231 ;  iffK  Dam  Foundry  v.  Hovey, 
21  Pick.  217;  Fowler  et  aZ.  y.  Bott  et  al,  6  Mass.  63. 

The  rule  as  stated  above  is  recognized  in  England.  See  Ghitty's 
Contracts,  734,  and  authorities  cited.  And  the  same  doctrine  is 
announced  and  sustained  by  authorities  in  The  District  Township 
of  Taylor  v,  Morton,  37  Iowa,  550.  It  is  there  shown  that  Ross  v. 
Hatch,  5  Iowa,  149,  is  not  inconsistent  with  our  conclusions  here 
announced.  In  that  case  it  is  held  that  the  liability  of  public  offi- 
cers is  determined  by  the  terms  and  conditions  of  their  official 
bonds,  and  that  one  bound  in  that  way  only  to  the  exercise  of  rea- 
sonable diligence  in  the  preservation  of  money  intrusted  to  his  care, 
is  not  liable  for  money  stolen  from  him  without  his  fault 

II.  We  are  required  to  notice  the  condition  of  the  instrument 
sued  on,  and  inquire  whether,  by  its  terms,  defendants  are  excused 
for  the  non-payment  of  the  money  of  plaintiff  received  by  the 
treasurer,  by  its  destruction  through  accident  without  his  fault 
The  duty  of  the  treasurer  as  prescribed  by  law,  we  have  seen,  is  to 
hold  plaintiff's  money  and  pay  the  same  out,  upon  lawful  vouchers. 
The  condition  of  the  bond  in  suit  accords  substantially  with  the 
requirements  of  the  statute  above  cited,  except  that  the  words,  ^'  to 
the  best  of  his  ability, ''  are  found  therein,  referring  to  the  discharge 
of  bis  duties  by  the  treasurer.  It  wouM  indeed  be  an  extraordi- 
narily liberal  construction  of  these  words,  that  would  discover  in 
them  a  condition  exempting  the  officer  from  performance  of  hif 
duty  on  account  of  accident,  or  inability  brought  about  by  accident. 
He  is  obligated  by  the  bond  to  discharge  his  duty  to  the  best  of  his 
ability.  Without  the  words  used  he  would  be  so  bound,  for  it  can 
hardly  be  claimed  that  any  thing  more  or  less  can  be  required  of  a 
public  officer.  But  admitting  that  they  have  special  force,  it  cer- 
tainly cannot  be  claimed  that  they  operate  to  exempt  defendants 
from  liabilities  resulting  from  accident  that  would  otherwise  exist. 
Without  the  words,  it  must  be  admitted  that  defendants  would  be 
liable  for  the  money,  though  it  were  destroyed  by  inevitable  aod- 
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dent  Certainly  the  words  express  no  condition  restricting  snch 
liability.  It  is  yain  to  say  that  they  express  any  such  thought  as 
that  the  defendants  have  provided  by  stipulation  to  the  eflFect  that 
they  shall  be  excused  from  the  performance  of  the  consideration  of 
the  contract  by  accident  over  which  they  have  no  control.  We 
will  not  pretend  to  inquire  what  force  the  words  do  possess.  Certain 
it  is  they  cannot  be  construed  as  a  condition  excusing  the  treasurer 
from  the  non-performance  of  his  duty  on  the  ground  that  he  was 
not  possessed  of  the  requisite  ability.  This  is  true  of  a  failure  in 
the  discharge  of  duty  pertaining  to  any  matter  connected  with  his 
office.  If  it  were  otherwise,  in  order  to  hold  the  treasurer  liable, 
inquiry  must  be  made  as  to  his  qualities  of  mind  and  body,  and 
whether  they  were  exercised  to  the  extent  of  their  capacity.  It  is 
very  plain  that  the  words  under  consideration  were  not  introduced 
into  the  contract  to  accomplish  any  such  purpose. 

We  are  brought  to  the  conclusion  that  defendants  are  not  pro- 
tected by  a  stipulation  in  the  bond  against  liability  for  non-perform- 
ance of  their  contract  occasioned  by  inevitable  accident.  We  con- 
clude that  the  demurrer  to  the  answer  setting  up  the  loss  of  the 
money  by  Accident  was  correctly  sustained. 

The  correctness  of  the  ruling  sustaining  the  demurrer  to  the  count 
of  the  answer  setting  up  the  fact  that  plaintiff  failed  to  provide 
proper  and  safe  means  of  keeping  the  money,  is  not  questioned 
upon  this  appeal.     It  need  not,  therefore,  be  considered. 

III.  There  are  other  counts  in  the  answer  than  those  assailed  by 
the  demurrer.  Defendants'  counsel  insist  that  it  was  error  to  render 
judgment  upon  the  demurrer  while  these  stood.  We  will  briefly 
consider  the  point  here  made. 

The  counts  not  attacked  by  the  demurrer  contain  a  simple  denial 
of  indebtedness,  an  admission  of  the  allegations  of  the  petition, 
and  an  averment  of  performance  of  the  conditions  of  the  bond  by 
the  discharge  of  the  duties  of  the  office  of  treasurer  according  to 
the  best  of  the  abilities  of  the  principal  defendant.  Those  con- 
taining admissions  confess  facts  supporting  plaintiff's  right  to 
recover.  The  fact  that  these  were  not  reached  by  the  demurrer 
does  not  affect  plaintiff's  right  to  judgment  thereon. 

The  other  counts,  in  that  one  simply  denies  the  indebtedness  of 
defendant^  and  the  other  presents  anotfier  conclusion  of  law  instead 
of  faotSy  mm  obnozioiii  to  objeotion  on  theae  grounds,  whiob 
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anthorized  those  parts  of  the  answer  to  be  stricken  oat.  ReT., 
§  2941.     See  authorities  cited  in  notes  to  Bevision,  pp.  520-524. 

The  abstract  is  silent  in  regard  to  these  counts,  and  no  mention 
IB  made  of  any  action  of  the  court  in  regard  to  them.  The  court, 
in  rendering  judgment,  regarded  them  as  not  standing  in  the  way, 
and  proceeded  as  though  they  had  been  stricken  out  upon  proper 
objection.  Now,  as  we  are  required  to  presume  in  favor  of  the  cor- 
rectness of  the  court's  action,  we  must  conclude  that  these  counts 
were  disposed  of  by  proper  order  of  the  court  before  judgment  was 
rendered.  The  rule  requiring  suck  presumption  is  familiar  and 
requires  us  to  consider  the  rulings  of  the  court  to  be  correct,  unless 
error  be  afBrmatively  shown. 

The  case  before. us  is  this:  The  counts  in  question  are  bad,  and 
ought  to  haye  been  so  declared  by  the  court.  In  rendering  judg- 
ment the  court  did  disregard  them.  In  the  absence  of  any  showing 
to  the  contrary,  we  will  presume  they  were  stricken  out  upon  order 
of  the  court.  This  presumption  is  supported  by  the  further  fact 
that  we  find  no  question  was  made  in  the  court  below  of  the  char- 
acter here  considered,  and  defendants  do  not  appear  as  insisting 
Aere  that  the  counts  in  question  were  obstacles  to  the  rendition  of 
judgment.  It  may  be  further  remarked  that,  as  we  have  not  all 
the  record  before  us,  it  cannot  be  urged  that  the  absence  of  any 
mention  of  the  court's  ruling  upon  the  counts  in  question,  rebuts 
the  presumption  we  exercise.  The  abstract  upon  which  the  case  is 
mbmitted,  presents  only  the  facts  that  are  inyolyed  in  the  ruling 
upon  the  demurrer.  It  is  not  claimed  that  no  other  proceedings 
▼ere  had  in  the  case,  and  we  cannot  so  presume. 

No  other  points  are  made  in  the  case.  We  find  no  error  in  th« 
teoorcL 

OoLiy  J.,  diasenting. 

AffirmetL 
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Pool  y.  HssJsnasY,  appeUant. 

(»Ioifm,lHL) 

A  lease  prorided  thAt  the  rent  ■honld  be  a  pereenuge  of  the  tUoo  of  tb» 
property,  to  be  deteimined  hj  three  appniaen,  of  whom  one  ahonld  Iw 
ehoMD  bj  eaeh  party  and  the  third  bj  theee  two.  JSM,  that  the  appiahnm 
must  be  indiffnent,  and  therefore  that  the  choice  by  one  partj  of  his  brotlwr 
and  business  agent  as  an  appraiser  aTolded  the  appraisement. 

ACTION  to  aet  adde  an  appraiaement  of  real  estate.    The  opinion 
states  the  ease. 

H.  T.  MeNuUff,  John  N.  Bojf0r$  and  W.  T.  DiUo&,  for  tappA' 

iants. 

Bills  S  Block,  for  appellees. 

MiLLBB,  Oh.  J.  The  plaintiffs  in  these  suits,  seyerally,  leased 
portions  of  the  premises  in  dispute  from  Bev.  J.  A.  M.  Pelemourguea 
M  the  administrator  of  the  estate  of  the  Bight  Bev.  Olement  Smyth* 
deceased,  each  for  a  term  of  fifteen  years,  and  at  a  fixed  rent  for 
the  first  fiye  years.  As  to  the  rent  for  the  next  fire  years,  the  leases 
each  contain  the  following  provision:  **  And  from  and  after  the 
first  day  of  January,  1872,  and  up  to  the  first  day  of  January,  1877, 
the  amount  of  rent  to  be  paid  for  said  premises  by  said  seoond 
party  shall  be  estimated  as  follows,  to  wit:  The  parties  to  these 
presents,  their  heirs  or  assigns,  shall,  on  the  first  day  of  January, 
1872,  each  select  an  individual,  and  the  two  so  selected  shall  choose 
a  third,  and  the  three  shall  proceed  to  value  and  appraise  the  real 
estate  above  described,  and  eight  per  cent  on  the  valuation  of  tha 
land  so  made  as  aforesaid,  shall  be  the  amount  of  rent  to  be  paid 
annually  by  said  seoond  party  for  said  premises;  and  said  aecoiid 
party  hereby  agrees  to  pay  said  first  party  an  annual  rent  as  above 
provided  for  said  real  estate,  so  made  as  aforesaid,  for  the  years 
1872,  1873,  1874,  1875  and  1876,  payable  semi-annually,  up  to  the 
first  day  of  January,  1877.'*    After  the  making  of  the  leases,  and 
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prior  to  January  1,  1872,  Right  Rev.  John  Hennessy  became  the 
owner  of  the  real  estate  subject  to  the  leases. 

In  December,  1871 ,  the  plaintiffs  selected  J.  M.  Eldhdge,  a  land 
agent  of  the  city  of  Davenport,  as  one  of  the  appraisers  to  appraise 
the  property  under  the  terms  of  the  lease,  and  of  such  selection 
they  gave  notice  to  W.  T.  Dittoe,  Esq.,  the  attorney  of  Bishop 
Hennessy.  The  bishop  did  nothing  toward  having  the  property 
appraised  until  some  time  about  the  middle  of  May,  1872,  when  he 
sent  his  brother  and  business  agent,  D.  J.  Hennessy,  from  Dubuque, 
where  both  resided,  to  Davenport,  authorized  and  chosen  to  act  as 
one  of  the  appraisers.  The  said  D.  J.  Hennessy  came  to  Davenport 
and,  without  any  notice  to  any  of  the  plaintiffs  that  he  was  acting 
as  an  appraiser  on  behalf  of  his  brother.  Bishop  Hennessy,  procured 
the  appointment  of  James  Thompson  as  the  third  appraiser,  and 
they,  together  with  Eldridge,  chosen  by  plaintiffs,  proceeded  to, 
and  did^  without  notice  to,  or  knowledge  by  any  of  the  plaintiffs, 
appraise  said  property,  and  thereupon  notified  each  of  the  plaintifb 
of  such  appraisement  after  it  was  made,  which  was  the  first  notice  or 
knowledge  plaintiffs  had  that  said  appraisement  was  made,  or  that 
the  said  D.  J.  Hennessy  or  James  Thompson  had  been  chosen  or 
appointed  appraisers. 

One  of  the  grounds  of  complaint  on  the  pait  of  plaintiffs  is,  that 
the  appraiser  appointed  on  the  part  of  Bishop  Hennessy  was  his 
brother  and  confidential  business  agent.  That  he  was  such  there 
is  no  manner  of  doubt,  indeed  it  is  not  questioned  that  he  did  sustain 
these  relations,  but  it  is  claimed  that  since  the  lease  authorized 
each  party  to  select  an  individual  for  himself,  and  those  two  to 
select  a  third,  that  it  was  ''  optional  with  the  parties  to  select  whom- 
soever they  chose,  without  restriction  as  to  interest  or  partiality." 

It  seems  to  us  that  such  a  doctrine  cannot  be  admitted.  The 
very  fact  that  the  parties  to  the  lease  stipulated  for  the  submission 
of  the  question  of  the  value  of  the  leased  premises,  as  a  basis  for 
the  rent,  to  persons  to  be  chosen  in  the  manner  provided,  conclu- 
sively shows  that  they  intended  to  have  the  value  established  by  an 
impartial  tribunal.  The  object  and  purpose  in  providing  for  an 
appraisement,  in  the  mode  mentioned  in  the  leases,  it  is  manifest 
was  to  secure  a  fair  and  just  valuation  of  the  leased  premises  as  a 
basis  for  the  second  five  years  of  the  term.  This  purpose  could  be 
attained  only  by  the  selection  of  fair  and  impartial  persons  as  ap- 
praisers.    The  person  to  be  selected  by  the  respective  parties  ought 
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not  to  bo  respeotively  the  agent  of  the  parties.  If  this  were  allowed 
it  wonld  be  the  same  in  effect  as  the  parties  themselves  acting  in 
their  own  behalf  as  appraisers,  for  what  a  man  does  by  his  agent 
he  does  by  himself.  The  persons  selected  as  appraisers  should  be 
indifferent  between  the  parties.  They  should  be  impartial  judges. 
The  fact  that,  by  the  stipulations  of  the  lease,  each  party  was 
authorized  to  choose  one  appraiser,  does  not  lead  to  the  conclusion 
claimed  by  appellants.  The  authority  to  choose  confers  no  author- 
ity to  choose  an  improper  person.  This  provision  of  the  lease  merely 
provides  a  mode  by  which  the  tribunal  shall  be  created,  which  is  to 
determine  the  question  of  the  value  of  the  property  for  the  purposea 
of  the  lease.  That  the  parties  expected  that  this  should  be  an  im- 
partial tribunal  that  wonld  place  a  fair  and  just  valuation  upon  the 
leased  premises,  cannot  be  doubted.  That  they  intended  the  con- 
trary will  not  be  presumed,  and  will  not  be  held  in  the  abdence  of 
express  words  to  that  effect. 

True,  it  is  not  stated  in  express  words  that  the  appraisers  shall 
be  '^ disinterested,"  '' impartial,"  or  'indifferent"  persons,  but,  in 
the  absence  of  any  thing  to  manifest  a  contrary  intention,  this  must 
be  presumed. 

For  the  reasons  that  one  of  the  appraisers  was  the  brother  of  the 
defendant  and  his  business  agents  and  that  these  facts  were  not 
known  to  the  plaintiffs  until  after  the  appraisement  was  made»  the 
court  below  decided  rightly  in  setting  the  appraisement  aside. 

The  plaintiffs  are  entitled  to  an  impartial  tribunal  to  fix  the  value 

of  the  leased  premises  on  the  first  day  of  January,  1872,  as  provided 

in  their  respective  leases. 

The  judgment  of  the  court  below  is 

Affirmed. 


Field,  appellant,  v.  Oitt  of  Dbs  Moikbs. 

(89  lowsiOnj 

Municipal  corporation  —  destruction  of  primte  properly  to  prevent  the  spread 

of  fire. 

The  mayor  of  a  city,  in  pursuance  of  an  ordinance  authorizing  the  act,  caused 
buildings  to  be  destroyed  to  prevent  the  spread  of  a  fire.  Ileld,  that  the 
city  was  not  liable  to  owner  of  the  buildings. 
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ACTION  to  recover  the  value  of  certain  buildings  belonging  to 
plaintiff,  which  were  destroyed  by  the  order  of  the  mayor  of 
the  defendant  city.  The  petition  alleged  that  the  defendant  is  a 
manicipal  corporation;  that  on  the  4th  day  of  Jnly,  1872,  there 
was  a  fire  in  progress  within  the  limits  of  the  city,  and  near  the 
buildings  of  the  plaintiff;  that  there  was  then  in  force  an  ordinance 
of  the  city,  passed  December  10th,  1868,  entitled  '^  an  ordinance 
establishing  and  regulating  a  fire  department/^  section  16  of  which 
is  as  follows:  '^  The  engineer  in  command,  or  in  the  absence  of  the 
engineer,  the  mayor,  or  any  three  trustees,  may  order  any  building 
erection  or  fence  torn  down  or  blown  up,  where  they  shall  deem  it 
necessary  to  arrest  the  progress  of  and  extinguish  the  fire."  And 
section  20  of  said  ordinance  is  as  follows:  ^'  Every  person  not  a  fire 
man  who  shall  be  present  at  a  fire  shall  bo  subject  to,  and  obedient 
to  the  orders  of  the  chief  and  assistant  engineers,  the  mayor  and 
trustees,  fire  policemen,  marshal  and  police  constables  of  the  city, 
provieled,  said  ofiicors  shall  wear  their  respective  badges  of  office, 
in  extinguishing  the  fire,  and  the  removal  and  protection  of  prop- 
erty, and  in  case  such  person  shall  refuse  to  obey  such  orders,  he 
shall  forfeit  and  pay  a  fine  not  to  exceed  five  dollars  for  each  offensey 
and  all  such  officers  shall  have  power  to  arrest  any  person  or  per- 
sons so  refusing  to  obey  such  lawful  orders  as  aforesaid,  or  suspected 
of  stealing  during  the  progress  of  the  fire,  and  hold  them  in  cus- 
tody until  after  the  fire  is  extinguished,  and  then  to  be  dealt  with 
according  to  law." 

It  is  further  alleged  that,  at  the  time  of  said  fire,  ''the  engineer 
in  command  "  of  the  fire  department  of  the  city  was  absent  from 
the  city,  and  that  said  fire  being  in  progress,  the  mayor  jmantning 
in  that  behalf  to  act  as  the  agent  and  official  representative  of  the 
dty,  in  virtue  of  his  powers  and  duties  as  such  officer  and  agent, 
and  particularly  in  virtue  of  a  pretended  right,  and  authority  con- 
ferred upon  and  vested  in  him  as  such  officer  and  agent,  by  the 
lections  of  said  ordinance  above  set  out,  for  the  pretended  and 
alleged  purposes  of  arresting  the  progress  of  and  extinguishing  said 
fire,  did  order  the  bystanders  to  tear  down  two  certain  buildings 
belonging  to  plaintiff,  situated  on  lot  1,  in  block  31,  in  the  city  and 
vicinity  of  the  fire,  which  order  was  by  them  obeyed,  and  said  build- 
ings torn  down  and  destroyed;  that  tiiere  was  no  real  necessity  of 
tearing  down  either  of  said  buildings,  and  that  in  giving  said 
Older  the  mayor  acted  carelessly,  negligently  and  without  saffioient 
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oauBo;  that  if  said  buildings  had  not  been  torn  down,  they  would 
not  haye  been  bnmed  by  the  said  fire,  nor  was  the  fire  either  ex- 
tingaished  or  arrested  by  tearing  down  said  buildings  or  either  of 
them.  The  yalne  of  the  buildings  is  alleged  at  seven  hundred  dol- 
lars, and  that  the  plaintiff  has  demanded  compensation  therefor 
from  defendant,  which  was  refused. 

To  this  petition  defendant  filed  a  demurrer,  which  being  sus- 
tained, and  the  plaintiff  refusing  to  amend,  judgment  was  rendered 
for  defendant.    Plaintiff  appeals. 

■ 

Oaiehy  Wright  &  Rimnells,  for  appellant. 

C,  P.  Holmes,  for  appellee. 

Miller,  Gh.  J.  L  That  any  persons  may  ^*  raze  houses  to  the 
ground  to  preyent  the  spreading  of  a  oonfiagration,"  without  incur- 
ring any  liability  for  the  loss  to  the  owner  of  the  houses  destroyed, 
is  a  doctrine  well  established  in  the  common  law.  The  maxim  of 
the  law  is,  that  '^a  private  mischief  is  to  be  endured  rather  than  a 
public  inconyenience."  2  Kent^s  Com.  338.  Lord  Coke  says: 
**  For  the  commonwealth,  a  man  shall  suffer  damage;  as  for  the 
saying  of  a  city  or  town,  a  house  shall  be  plucked  down  if  the  next 
be  on  fire.  This  every  man  may  do,  without  being  liable  to  an 
action."  Matise^s  Case,  12  Coke,  63;  id.  13.  In  Respublica  v.  Spar- 
hawk,  1  DalL  (Pa.)  383,  MoEeak,  Chief  Justice,  says:  '<0f  this 
principle,  there  are  many  striking  illustrations.  If  a  road  be  out 
of  repair  a  passenger  may  lawfully  go  through  a  private  inclosure. 
So,  if  a  man  is  assaulted,  he  may  fly  through  another's  close.  In 
time  of  war,  bulwarks  may  be  built  on  private  ground.  ♦  ♦  ♦ 
Houses  may  be  razed  to  prevent  the  spread  of  fire,  because  of  the 
public  good."  In  Dillon  on  Municipal  Corporations,  §  756,  the 
learned  author  states  the  common-law  doctrine  as  clearly  and  suc- 
cinctly as  it  is  anywhere  to  be  found.  He  says:  "The  rights  of 
private  property,  sacred  as  the  law  regards  them,  are  yet  subordi- 
nate to  the  higher  demands  of  the  public  welfare.  Scuus  populi 
iuprmna  est  lex.  Upon  this  principle,  in  cases  of  imminent  and 
urgent  publtc  necessity,  any  individual  or  municipal  officer  may  raze 
or  demolish  houses  and  other  combustible  structures  in  a  city  or  com- 
pact town,  to  prevent  the  spreading  of  an  extensive  conflagration, 
he  may  do  independently  of  statute,  and  without  respomibil- 
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ity  to  the  owner  for  the  damages  he  thereby  sustains."  The  ground 
of  exemption  from  liability  in  such  eases  is  that  of  necessity ,  and  if 
property  be  destroyed,  in  such  cases,  without  any  apparent  and 
reasonable  necessity,  the  doers  of  the  act  will  be  held  responsible. 
In  support  of  this  doctrine,  see  Oovernor  and  Cmnpayiy  of^  etc  v. 
Meredith,  4  Term  B.  794,  797;  Taylor  v.  Plymouth,  8  Mete.  462, 
465;  Mayor,  etc.,  of  New  York  v.  Lord,  18  Wend.  126,  132,  133; 
S.  C,  17  id.  285;  Dunbar  v.  Alcalde,  etc.,  of  San  Francisco,  1  CaL 
355;  Surocco  v.  Geary,  3  id.  69;  Conwell  v.  Emrie  et  al,  2  Cart. 
(Ind.)  35;  American  Print  Works  v.  Lawrence,  3  Zabr.  590, 
606,  610;  S.  0.,  1  id.  248;  McDonald  v.  City  of  Red  Wing,  13 
Minn.  38. 

The  plaintiff  does  not,  however,  seek  to  recorer  against  the  mayor 
who  directed,  and  the  persons  who  assisted  in  the  destruction  of 
his  buildings,  but  he  seeks  to  make  the  city  liable  on  the  principle 
of  respondeat  superior.  It  is  claimed  that  the  destruction  of  plain- 
tiff's buildings  was  not  necessary  in  order  to  extinguish  the  confla- 
gration then  in  progress;  that  the  act  was,  therefore,  not  justifiable 
at  the  common  law,  under  the  rule  of  necessity;  and  that,  since  the 
city  by  its  ordinance  had  authorized  the  mayor  to  judge  of  the 
emergency^  and  direct  the  destruction  of  the  buildings,  an  act  which 
any  individual  might  do  at  his  peril,  without  any  statute,  it  thereby 
made  the  act  that  of  the  corporation. 

Of  course,  unless  the  corporation  had  authority  conferred  upon 
it  by  the  statutes  defining  its  powers,  to  destroy  buildings  or  other 
property  for  the  purpose  of  arresting  the  progress  of  a  fire,  or  the 
power  conferred  upon  it  to  pass  the  ordinance  set  out  in  the  peti- 
tion, it  could  not  exercise  such  power,  and  would  not  be  liable  for 
the  acts  of  its  officers  which  it  had  no  power  to  authorize.  Dunbar 
T.  Alcalde,  etc.,  of  San  Franctsco,  1  Gal.  355,  and  cases  cited;  see, 
also,  Hie  City  of  Burlitigton  v.  Eellar,  18  Iowa,  59;  Glark  v.  Gity  of 
Des  Moines,  19  id.  199 ;  Glark,  Dodge  <6  Go.  v.  77ie  Gity  of 
Davcfiport,  14  id.  494;  Taylor  v.  District  Tp.  of  Wayne,  25  id.  447. 

Municipal  corporations,  or  certain  officers  thereof,  are  often  ap- 
pointed by  statute,  or  by  ordinance,  authorized  by  charter  or  statute, 
to  judge  of  the  emergency  and  direct  the  destruction  of  buildings 
and  other  property  to  prevent  the  spread  of  fire;  and  such  corpora- 
tions are  frequently,  by  their  charters  or  by  some  statute,  made 
liable  for  damages  which  property  owners  may  sustain  by  reason  of 
their  buildings  or  property  being  thus  destroyed  to  prevent  the 
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extension  of  fires.  Bat  the  liability  of  the  city  or  town  in  snch 
cases  is  held  to  be  purely  statutory^  and  unless  the  statute  clearly 
makes  the  corporation  liable  to  make  compensation,  it  is  not  liable 
at  alL 

In  White  v.  The  Oity  Council  of  Charleston,  2  ffill  f  S.  C),  571, 
which,  in  its  facts,  is  essentially  like  the  case  before  us,  the  city 
council,  acting  under  the  general  municipal  powers  of  the  city,  and 
without  any  express  statute  creating  a  liability,  adopted  an  ordi- 
nance authorizing  the  intendent,  among  other  officers,  in  time  of 
fire,  to  demolish  such  buildings  '^  as  may  be  judged  necessary ''  by 
him  to  arrest  the  spreading  of  the  fire,  thereby  investing  the  officer 
with  power  to  judge  whether  the  necessity  existed  or  not.  A  fire 
being  in  progress,  the  plaintiff^s  house  was  blown  up  by  order  of  the 
intendent,  and  the  fire  was  subsequently  extinguished  before  it 
reached  the  house  destroyed.  In  action  of  trespass  by  the  owner 
against  the  city  it  was  held  that,  the  city  being  a  public  corpora- 
tion, it  was  not  liable  to  an  action  by  individuals,  unless  it  be  given 
by  statute.  Judge  Dillon,  in  a  note  to  section  758  of  his  work  on 
Municipal  Corporations,  says  of  this  case,  that  ''the  result  was 
right,  but  assuming  the  power  to  pass  the  ordinance,  the  decision 
should  be  placed,  we  think,  upon  the  ground  that  the  intendent 
was  discharging  t^  public,  as  distinguished  from  a  municipal  or  cor- 
porate  duty,  and  is  not  in  this  matter  to  be  regarded  as  the  agent 
of  the  city,  and  therefore  the  city  would  not,  on  the  principle  of 
respondeat  superior,  be  responsible  for  his  acts."  We  will  not  stop 
to  determine  which  is  the  true  basis  on  which  to  rest  the  decision, 
for  upon  either  ground  the  result  is  the  same,  that  the  city  is  not 
liat>le. 

In  Fisher  v.  Oity  of  Boston,  104  Mass.  87,  which  was  an  action 
to  recover  damages  for  personal  injuries  to  the  plaintiff  caused  by 
alleged  negligence  of  the  officers  and  members  of  the  fire  depart- 
ment in  performing  their  duties  in  putting  out  a  fire  in  the  city, 
it  was  held  that  the  corporation  was  not  liable,  although  the  fire 
department  was  established  and  regulated  under  a  special  statute, 
which,  by  its  terms,  required  acceptance  by  the  city  council  before 
it  took  effect.  It  was  said  by  Gbat,  J.,  in  delivering  the  opinion 
of  the  oourt,  that  **  the  extinguishment  of  fires  is  not  for  the  im- 
mediate advantage  of  the  town  in  its  corporate  capacity,"  and  it 
was  heldf  that,  in  the  absence  of  any  express  statute,  municipal 
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eozpoiatioiiB  are  not  liable  for  injuries  occasioned  by  reason  of  neg- 
ligence in  using  or  keeping  in  repair  fire  engines  of  the  city. 

It  is  farther  held,  in  the  same  case,  that  it  makes  no  diflFerence 
irhether  the  legislature  itself  prescribes  the  duty  of  the  officers 
charged  with  the  repair  and  management  of  fire  engines,  or  dele* 
gates  to  the  city  or  town  the  power  to  define  those  duties  by  ordi* 
nance  or  by  law. 

In  McDonald  y.  The  Oity  of  Red  Wing,  13  Minn.  38,  it  was  held 
that  a  city  is  not  liable  for  the  destruction  of  a  building  torn  down 
to  arrest  the  progress  of  a  fire,  unless  such  liability  is  created  by 
statute;  and  that  it  makes  no  difference  whether  such  building  is 
torn  down  under  the  direction  of  the  city  officers  assuming  to  act 
in  their  official  capacity,  or  by  the  citizens  and  bystanders  on  their 
own  motion. 

In  WheOer  v.  The  City  of  Cincinnati,  19  Ohio  St  19,  the 
Supreme  Court  of  Ohio  said,  that  ''the  laws  of  this  State  haye  con* 
ferred  upon  its  municipal  corporations  power  to  establish  and 
organize  fire  companies,  procure  engines  and  other  instruments 
necessary  to  extinguish  fire,  and  preserve  the  buildings  and  property 
within  its  limits  from  confiagration,  and  to  prescribe  such  by-laws 
and  regulations  for  the  government  of  said  companies  as  may  be 
deemed  expedient  But  the  powers  thus  conferred  are  in  their  na- 
ture legislative  and  governmental;  the  extent  and  manner  of  their 
exercise,  within  the  sphere  prescribed  by  statute,  are  necessarily 
to  be  determined  by  the  judgment  and  discretion  of  the  proper 
municipal  authorities,  and  for  any  defect  in  the  execution  of  such 
powers,  the  corporation  cannot  be  held  liable  to  individuals.  Nor 
is  it  liable  for  a  neglect  of  duty  on  the  part  of  fire  companies  or  their 
officers,  charged  with  the  duly  of  extinguishing  fires." 

In  Western  Oottegsy  etc.  v.  ITie  Oity  of  Cleveland,  12  Ohio  St  375, 
which  was  an  action  against  the  city  to  recover  for  property  de- 
stroyed by  a  mob,  based  upon  a  clause  of  the  city  charter,  in  refer- 
ence to  the  dty  council,  which  provided  that  ''  it  shall  be  their 
duty  to  regulate  the  police  of  the  city,  preserve  the  peace,  prevent 
disturbances  and  disorderly  assemblages,"  it  was  held  that  the  duty 
intended  was  that  properly  appertaining  to  an  administrative  and 
legislative  body,  acting  in  the  government  of  the  city  —  the  making 
regulations^  by-laws  and  ordinances  for  the  purposes  specified,  to 
be  enforced  by  the  appointment  of  officers;  and  that  neither  on 
general  principles,  nor  from  the  elEeot  of  the  enactment,  was  the 
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city  responsible  for  the  destruction  of  property  by  a  riotous  assem- 
blage of  persons^  or  for  the  neglect  of  the  officers  in  not  preserving 
the  peace  and  preventing  the  destruction  of  property. 

In  Dunbar  v.  The  Alcalde,  etc.,  of  San  Francisco,  1  Oal.  355,  it 
was  held  that  a  municipal  corporation  is  not  liable  for  the  destruc- 
tion of  a  building,  in  pursuance  of  the  direction  of  its  officers,  where 
no  statute  exists  creating  such  liability.  This  decision  was  made  in 
a  case  where  the  building  of  plaintiff  had  been  blown  up  by  the 
alcalde  and  other  officers  of  the  city  during  a  conflagration,  for  the 
purpose  of  staying  its  progress,  and  where  the  destruction  of  the 
building  by  fire  was  not  inevitable. 

In  Russell  v.  The  Mayor,  etc.,  of  New  York,  2  Denio,  461,  the 
statute  provided,  **  that  when  any  building  or  buildings  in  the  city 
of  "tfew  York  shall  be  on  fire,  it  shall  be  lawful  for  the  mayor,  or, 
in  his  absence,  the  recorder  of  the  city,  with  the  consent  and  con- 
currence of  any  two  of  the  aldermen  thereof,  or  for  any  three  alder- 
men, to  direct  and  order  the  same  or  any  other  buildings  which 
they  may  deem  hazardous,  and  likely  to  take  fire,  or  to  convey  the 
fire  to  other  buildings,  to  be  pulled  down  and  destroyed."  The 
statute  also  provided  for  an  assessment  of  the  damages  which  the 
owners  of  buildings  thus  destroyed  should  sustain,  and  for  the  pay- 
ment thereof  by  the  city.  And  it  was  held  that  the  city  was  not 
liable  in  an  action  at  common  law  for  the  loss  of  personal  property 
deposited  in  a  building  destroyed  by  virtue  of  an  order  of  the  mayor, 
etc.,  pursuant  to  the  statute  to  prevent  the  spread  of  fire;  that  the 
statute  provided  for  compensation  only  to  the  owners  of  buildings 
thus  destroyed,  and  to  those  *^  having  an  estate  or  interest "  in  such 
buildings ;  that  the  owner  of  personal  property  deposited  in,  and 
destroyed  with,  the  buildings,  was  not  within  the  statute,  and  could 
not,  therefore,  recover.  It  was  further  held  in  that  case,  that  the 
authority  conferred  by  the  statute  upon  the  officers  of  the  city  is  a 
regulation  of  the  right  which  individuals  possess  to  destroy  private 
pr6perty,  in  cases  of  inevitable  necessity,  to  prevent  the  spreading 
of  fire;  that  in  making  an  order  for  the  destruction  of  a  building 
pursuant  to  the  statute,  the  officers  do  not  act  as  the  agents  of  the 
corporation,  but  as  magistrates  designated  by  law  for  the  execution 
of  a  public  duty,  and  that  the  corporation  was  not  responsible  for 
their  acts  any  further  than  the  statute  had  made  them  so. 

In  Stone  v.  The  Mayor  of  New  York,  25  Wend.  157,  it  was  held 
that  the  lesaee  of  a  building  in  the  dty  of  New  York,  destroyed  by 
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fire  by  order  of  the  mayor,  to  prevent  the  spread  of  a  conflagration, 
was  not  entitled  to  recover  damages  for  merchandise  in  the  building 
at  the  time  of  its  destruction  not  belonging  to  him  but  the  property 
of  others,  and  which  was  in  his  possession  as  a  factor,  or  merely  on 
storage.  The  ground  of  this  decision,  like  that  in  Russell  v.  The 
May  or  J  etc.,  supra,  is  that  there  was  no  liability  on  the  part  of  the 
city  to  make  compensation  for  property  destroyed,  except  as,  and 
to  the  extent  provided  by  the  statute;  that  unless  the  statute  created 
a  liability  on  the  part  of  the  city,  none  existed. 

This  is  the  doctrine  of  all  the  cases  we  have  found  with  the  single 
exception  of  Bishop  di  Parsons  v.  The  Mayor,  etc.,  of  Macon,  7  (Ja. 
200.  There  the  city  was  held  liable  for  blowing  up  the  building  of 
the  plaintiff.  No  authority  is  cited  except  Tihe  Mayor,  etc.,  of 
New  York  v.  Lord,  18  Wend.  126.  This  case  was  decided  both  in 
the  Supreme  Court  (17  Wend.  285)  and  in  the  Court  of  Errors,  upon 
the  ground  that  the  statute  of  the  State  had  expressly  made  the 
corporation  responsible,  and  not  upon  the  ground  of  any  common- 
law  liability.  The  decision  standB  alone,  and  in  the  language  of  the 
Supreme  Court  of  California  {Dunbar  v.  San  Francisco,  1  Cal.  358), 
''Without  some  provision  in  the  charter,  or  some  statutory  enact- 
ment, imposing  the  liability  upon  the  city,  I  do  not  see  how  that 
decision  can  be  sustained.'^ 

In  Taylor  v.  Plymouth,  8  Mete.  (Mass.)  462,  which  was  an  action 
to  recover  against  the  town  for  a  building  torn  down  to  stop  a  fire, 
Shaw,  Ch.  J.,  says:  "  In  order  to  charge  the  town,  the  remedy  being 
given  by  statute  only,  the  case  must  be  clearly  within  the  statute. 
Independently  of  the  statute,  the  pulling  down  of  a  building  in  a 
city  or  compact  town,  in  time  of  fire,  is  justified  upon  the  great 
doctrine  of  public  safety,  when  necessary,  ♦  ♦  ♦  ,  But  if 
there  be  no  necessity,  then  the  individuals  who  do  the  act  shall  be 
responsible.  This  is  the  more  reasonable,  as  the  law  has  vested  an 
authority  in  the  proper  officers  to  judge  of  that  necessity.  But  the 
town  is  responsible  by  force  of  the  statute  only,  and  such  responsi- 
bility is  confined  to  the  cases  specially  contemplated."  In  support 
of  the  same  doctrine  of  the  non-liability  of  the  corporation  in  the 
absence  of  an  express  statute,  see  the  following  additional  cases. 
Weightman  v.  Washington,  1  Black  (U.  S.),  39;  Ooffin  v.  The  In- 
habitants of  Nantuchd,  5  Cush.  269;  Hafford  v.  OUy  of  New  Bed- 
ford, 16  Gray,  297;  Rtiggles  v.  Nantucket,  11  Cush.  433;  Parsons 
V.  PetHngeO,  11  Allen,  607 ;   Surocco.  v.  Oeary,  3  Cal.  69;  Brink- 
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mever  y.  EvansviUe.  29  Ind.  187.    See  also  cases  cited  in  notes  to 
§  773  of  Dillon  on  Man.  Corp.,  p.  722;  and  see  also  Oggy.  City  of 
Lansing y  35  Iowa,  495,  which  was  an  action  broaght  by  the  plaintiff 
against  the  city,  alleging  that  in  Nov.,  1871,  a  man  by  the  name  of 
Less  was  taken  sick  with  small-pox  in  the  city;  that  the  city  authori- 
ties took  said  Less  and  the  house  in  which  he  was  confined  under  its 
charge  and  control,  but  neglected  to  take  proper  and  ordinary  pre- 
cautions to  prevent  the  spread  of  the  disease;  that  Less  died,  and 
the  agents  and  servants  of  the  city  requested  and  directed  the  plain- 
'  tiff,  who  was  passing  the  house  in  which  Less  died,  to  assist  in  tak- 
ing the  coffin  in  which  said  deceased  was  deposited  from  the  house, 
without  giving  plaintiff  any  notice  of  the  disease  which  caused  the 
death,  and  without  having  cleaned  the  house  or  used  any  means  to 
prevent  the  spread  of  said  disease;  that  the  plaintiff  did  so  assist 
in  removing  said  corpse,  and  soon  returned  to  his  own  house,  where- 
by the  disease  was  communicated  to  his  two  children,  who  died 
thereof.   It  was  held  that,  although  the  statute  conferred  the  power 
upon  the  city  to  establish  a  board  of  health,  who  had  power  to 
make  regulations  in  relation  to  con^munication  with  houses  where 
there  was  any  contagious  or  infectious  disease,  to  establish  pest- 
houses  or  hospitals,  and,  when  deemed  expedient  and  necessary  to 
prevent  the  spread  of  any  contagious  disease,  to  remove  to  the  pest- 
house  or  hospital  any  person  sick  with  any  such  disease,  to  prohibit 
communication  or  intercourse  with  such  houses,  etc.,  and  to  employ 
persons  to  carry  into  effect  all  the  rules  and  regulations  made  by 
the  board,  etc.,  the  city  was  not  liable  for  the  alleged  negligent  con- 
duct of  the  persons  thus  employed  in  the  hospital.    It  was  held  to 
be  the  *^  true  doctrine  that  the  powers  conferred  upon  the  corpora- 
ation  are  of  a  legislative  and  governmental  nature,"  for  a  defective 
execution  of  which  the  city  could  not  be  made  liable  in  a  common- 
law  action. 

In  the  case  before  us,  the  statute  (Bev.,  §  1057)  authorizes  muni- 
cipal corporations  to  "  protect  the  property  of  the  municipal  corpora- 
tion and  its  inhabitants."  Section  1058  empowers  them  to  make 
**  regulations  for  the  purpose  of  guarding  against  danger  from  acci- 
dents by  fire."  Section  1071  confers  the  power  upon  the  city  *'  to 
make  and  publish  from  time  to  time  by-laws  or  ordinances,  not 
inconsistent  with  the  law  of  the  State,"  for  carrying  into  effect  the 
powen  conferred,  and  makes  it  the  duty  of  the  ooiporation  "  to 
make  and  publish  snoh  ordinanoes  or  by-laws  as  shall  be  neoessary 
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to  secure  the  corporation  from  injuries  by  fire/'  etc.  And  by  sec 
tiou  1096  the  corporation  is  authorized  to  establish  a  city  watch  oj 
police,  and  organize  the  same  in  such  manner  as  will  most  effectu- 
ally secure  the  inhabitants  from  personal  violence  and  their  property 
from  fire  and  unlawful  depredation,  to  establish  and  organize  fire 
companies,  and  proyide  them  with  proper  engines  and  snch  other 
instruments  as  may  be  necessary  to  extinguish  fire  and  preserve  the 
inhabitants  of  the  city  from  confiagrations,  and  to  provide  such 
by-laws  and  regulations  for  the  government  of  the  same  as  they 
shall  deem  expedient." 

We  will  not  stop  to  determine  whether  these  statutory  provisions 
do  or  do  not  confer  authority  upon  the  city  to  pass  the  ordinance 
under  which  plaintiff's  property  was  destroyed,  for  if  they  do  not 
confer  such  authority,  the  city,  in  its  corporate  capacity,  could  not 
be  made  liable  for  the  unauthorized  act  of  any  of  its  ofScers.  The 
ordinance  would  be  void,  and  would  confer  no  authority  on  the 
mayor  or  other  officers  to  do  the  act  complained  of,  and  the  city 
would  not  be  liable  therefor.  See  Dunbar  v.  San  Francisco,  supra, 
and  cases  cited  on  p.  856.  If,  on  the  other  hand,  the  ordinance  is 
valid,  and  authorized  the  mayor  to  judge  of  the  emergency  and  do 
what^  by  the  common  law,  any  individual  might  do  at  his  peril 
without  a  statute  upon  the  cases  cited,  the  city  is  not  liable  for  the 
consequences  of  his  acts  in  the  absence  of  a  statute  creating  such 
liability. 

II«  It  is  insisted  by  appellant's  counsel  that  the  destruction  of 
plaintiff's  buildings,  when  there  was  no  inmiediate  necessity  to  do 
so  to  arrest  the  progress  of  the  fire,  was  a  taking  of  private  property 
for  public  use,  and  having  been  taken  by  appellee  in  pursuance  of 
the  ordinance  and  statutes  referred  to,  the  plaintiff  is  entitled  to 
compensation  from  the  city. 

There  are  several  satisfactory  answers  to  this  position.  First, 
the  power  of  eminent  domain  is  vested  in  the  State,  and  can  be 
exercised  by  it  alone,  either  directly,  or  by  the  corporation  or  per- 
sons to  whom  it  is  delegated  by  the  legidature;  the  purpose  must 
be  a  public  one,  and  specified  in  the  act  delegating  the  power,  and 
the  power  must  be  strictly  pursued.  See  cases  cited  in  notes  to 
sections  467^  468  and  469  of  Dillon  on  Municipal  Gorporationst 
There  is  nothing  in  the  statutes  of  the  State  conferring  the  powei 
of  eminent  domain  upon  the  cities  of  the  State,  except  for  the  pur^ 
fOBO  at  laying  of^  openings  widening,  straightening,  etc.,  streets, 
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alleys,  public  grounds,  wharves,  landing  places  and  market  places. 
Beyision,  §§  1064,  1065,  1066,  1067.  These  sections  of  the  statute 
confer  upon  the  corporations  the  right  of  eminent  domain  for  these 
purposes,  and  make  proyision  for  compensation  to  the  owners  of 
property  to  be  taken  under  the  power.  The  power  is  not  conferred 
for  any  other  purpose,  and  consequently  can  only  be  exercised  for 
the  purposes  authorized.  Second^  if  it  be  conceded  that  the  destruc- 
tion of  buildings  at  the  discretion  of  the  mayor  or  other  officer  of 
the  city,  when  a  fire  is  in  progress,  is  a  taking  of  private  property 
for  public  use,  then  it  is  beyond  question  that  the  statutes  and  the 
ordinances  of  the  city,  before  referred  to,  do  not  confer  any  author- 
ity upon  the  city  or  any  of  its  officers,  or  other  person,  to  so  destroy 
buildings  or  other  property,  and  even  if  the  statute,  in  express 
words,  professed  to  authorize  such  destruction  when  deemed  neces- 
sary by  an  officer  of  the  city,  no  authority  to  do  so  would  be  thereby 
conferred.  The  statute  would  be  null  and  void  because  in  direct 
conflict  vrith  section  18  of  article  1  of  the  constitution.  Any  statute 
professing  to  authorize  the  taking  of  private  property  for  public 
use  without^^r^^  making,  or  securing  to  be  made,  a  just  compensa- 
tion therefor,  would  be  invalid  and  confer  no  power  whatever  to 
take  such  property.  There  is  no  provision  in  the  statutes  of  the 
State  providing  for  making  compensation  for  property  destroyed  in 
cities  for  the  purpose  of  preventing  the  spread  of  fire,  consequently 
if  such  destruction  be  an  exercise  of  the  power  of  eminent  domain, 
it  follows  conclusively  that  such  destruction  is  not  authorized  by 
the  law.  Not  only  so,  but  if  the  destruction  of  buildings  or  other 
property,  for  the  purpose  of  preventing  the  spread  of  fire  in  a  city 
or  town,  under  the  direction  of  some  officer  of  the  corporation  upon 
whom  is  conferred  an  authority  to  judge  of  the .  emergency,  be  a 
taking  of  private  property  for  public  use  within  the  meaning  of 
the  constitutional  provision  before  referred  to,  then  the  legislature 
cannot  authorize  such  destruction,  for,  by  the  constitution,  com- 
pensation Is  required  to  be^r^^  made,  or  secured,  before  the  prop- 
erty can  lawfully  be  taken,  which  would  be  utterly  impractioable 
in  cases  of  fire  in  compact  dties. 

Thirds  in  addition  to  the  reasons  above  given,  the  great  weight 
of  judicial  authority  holds  that  the  destruction  of  property  under 
authority  conferred  by  law  upon  officers  of  municipal  corporations 
if  not  an  exercise  of  the  power  of  eminent  domain,  bat  is  a  regula- 
tion of  the  right  which  individuals  possess  to  destroy  private  pn^p- 
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ertjin  cases  of  ineyitable  necessity,  to  prevent  the  spreading  of  fire 
or  other  great  calamity.  The  following  cases  hold  that  the  destmo- 
tion  of  property  nnder  such  circumstances  is  not  the  exercise  of  the 
right  of  eminent  domain:  Russell  y.  Mayor,  etc.,  of  New  York, 
fupra;  The  American  Print  Works  v.  Lawrence,  3  Zabr.  690,  615; 
McDonald  v.  Oity  of  Red  Wing,  13  Minn.  38, 41,  i%\  Si07ie  y.  Mayor, 
etc.,  of  New  York,  25  Wend.  172,  173;  Opinion  of  Senator  Veb- 
PLAKCK ;  Surocco  v.  Oeary,  3  CaL  69,  73,  74;  Dunbar  v.  The  Al- 
calde, etc,  of  San  Francisco,  supra.  The  following  cases,  while 
they  do  not  expressly  decide,  support  the  same  doctrine:  Taylor  t. 
Plymouth,  8  Mete.  462,  465;  The  Mayor,  etc.,  t.  Lord,  18  Wend. 
126 ;  ConwM  y.  Efnrie,  2  Cart.  (Ind.)  35. 

While  there  are  to  be  found  in  the  opinions  of  judges  in  some 
cases,  expressions  leading  to  a  different  yiew,  we  haye  found  no  case 
directly  holding  a  doctrine  different  from  that  of  the  cases  aboye 
cited  on  this  point 

We  find  no  authority,  either  in  the  adjudged  cases  or  in  legal 
principles,  upon  which  to  hold  the  mimicipal  corporation  liable  for 
the  act  of  the  mayor  in  ordering  the  destruction  of  plaintiff's  build- 
ings. The  judgment  of  the  Gircuit  Ooort,  in  sustaining  the  demur- 
rer to  the  plaintiff's  petition,  must  be 
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PlaintUTy  under  tax  a—lgninent  duly  exeeatad,  held  a  mortgage  to  aeenre  notes 
made  bj  defendant  pajable  to  the  order  of  the  assignor  at  the  B  bank.  On 
the  daj  the  notes  were  dne,  defendant  had  on  deposit  in  the  E  bank,  money 
soiBdent  to  pay  them,  and  which  he  had  told  the  bank  offlcers,  when  deposit- 
ing it,  was  to  meet  the  notes.  At  matnrity  plaintiff  presented  the  notes 
which  were  not  indorsed  hj  the  assignor,  at  the  E  bank,bnt  the  bank  offleera 
refosed  to  pay  them,  on  the  gronnd  that  they  were  not  indorsed,  and  like- 
wise refosed  when  the  notes,  assignment  and  mortgage  were  snbseqnently 
presented.  HM,  that  the  bank  officers  conld  not  insist  npon  the  indorse- 
ment of  the  notes*  as  a  condition  of  payment,  and  that  plaintiff  was  entitled 
to  maintain  an  action  for  the  foreclosare  of  the  mortgage. 

BILL  to  foreclose  a  mortgage  given  by  defendant,  Stephen  War- 
ren, and  held  by  plaintLfl,  Jerome  Pease,  as  assignee.  The 
x>nrt  below  dismissed  the  bilL  Soffloient  facts  appear  in  the  opii> 
ion. 

A.  WtBiamif  for  oomidainant* 
L&mud  Oluiet  for  defendant. 
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OooLBY,  J.  ThiB  was  a  bill  to  foreclose  a  mortgage  given  by 
defendant  to  Jerome  F.  Pease  to  secure  the  payment  of  certain 
notes  also  giren  by  defendant  and  payable  to  the  order  of  said 
Jerome  F.  ^ease,  at  the  Exchange  Bank  of  Greenyille. 

The  mortgage  was  afterward,  and  before  the  occurrences  here- 
inafter mentioned,  assigned  with  the  notes,  by  the  mortgagee  to 
the  complainant,  by  an  instmment  in  writing  duly  acknowledged 
and  recorded,  but  the  notes  were  not  indorsed.  On  the  19th  day 
of  April,  1872,  there  fell  due  on  the  notes  1103.83,  and  an  agent  of 
the  complainant  presented  the  notes  at  the  counter  of  the  bank  for 
the  payment  of  this  amount,  but  payment  was  refused  by  the  offi- 
cers of  the  bank  because  the  notes  were  not  indorsed  by  the  payee. 
Defendant  had  preyiously,  on  the  same  day,  deposited  in  the  bank, 
to  his  own  credit,  the  sum  of  $105.00,  for  the  purposes  of  this 
payment,  and  the  money  remained  there  when  the  notes  were  pre- 
sented. On  the  3rd  day  of  May,  1872,  complainant  filed  the  bill 
in  this  cause,  and  took  out  subpoena,  but,  before  making  service.,  his 
solicitor  proceeded  to  the  bank  and  again  presented  the  notes  and 
also  the  mortgage  and  assignment  thereof,  and  again  demanded 
payment  of  the  amount  due,  which  was  again  refused  for  the  reason 
before  given.  These  facts  present  all  the  questions  which  arise  in 
the  case.    The  Circuit  Court  dismissed  the  bill,  with  costs. 

In  support  of  the  decree  below  it  is  urged  that  where  a  note  is 
made  payable  at  a  bank,  the  bank  is  thereby  made  the  agent  of  the 
payee  for  the  purpose  of  receiving  payment,  and  consequently  the 
deposit  in  the  bank  in  this  case  was  equivalent  to  a  payment  to  com- 
plainant. It  is  a  sufficient  answer  to  this  position  in  the  present 
case,  that  defendant  placed  the  money  in  this  instance  to  his  own 
credit  in  the  bank,  and  not  to  the  credit  of  complainant,  and  it 
never,  for  a  moment,  was  subject  to  complainant's  order  or  controL 
It  is  true  that  defendant  seems  to  have  informed  the  officers  of  th<» 
bank  that  it  was  to  be  applied  on  these  notes,  but  the  notes  were 
not  there;  it  was  not  applied  in  fact,  and  the  officers,  assuming  to 
act  on  his  behalf,  refused  to  apply  it.  It  cannot  be  pretended  that 
lyiiiViTig  a  note  payable  at  a  bank  can  make  the  bank  the  agent  of 
the  payee  to  receive  payment^  unless  the  officers  are  disposed  to  ac- 
cept the  agency;  and  in  this  case,  the  refusal  was  distinct  and  em- 
phatic, for  they  not  only  retain  the  money  as  the  property  of 
defendant,  and  keep  it  as  a  deposit  to  his  credit,  but  they  deny  the 
fight  of  the  complainant  to  receive  it  until  he  shall  present  the  notes 
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with  the  payee's  indorsement.  There  is  no  room  here  for  any  argu- 
ment that  they  assumed  to  be  acting  in  behalf  of  complainant,  and 
we  are  not  called  upon  to  consider  what  would  have  been  the  posi- 
tion of  the  case  had  the  bank  assumed,  as  agent  for  the  complain- 
ant, to  pass  the  money  to  his  credit.  The  money  has  always  stood 
to  defendant's  credit,  and  is  subject  to  his  order  now. 

The  complainant  would  seem,  then,  to  be  entitled  to  maintain 
this  bill,  unless,  as  matter  of  law,  the  bank  officers  were  right  in 
insisting  that  the  notes  must  be  indorsed  by  the  payee  before  he  waa 
entitled  to  demand  payment.  It  has  been  seen  that  this  was  the 
specific  objection  made  to  complainant's  right  to  receive  payment, 
and  none  other  can  be  urged  now.  And  this  objection,  clearly,  is 
not  tenable.  The  indorsement  would  have  been  necessalry  to  enable 
him  to  sue  at  law  on  the  notes  in  his  own  name,  but  if  he  was  the 
real  owner  he  was  entitled  to  demand  and  receive  payment  whether 
they  were  indorsed  or  not,  and  the  formal  assignment,  duly  acknowl- 
edged and  recorded,  was  the  best  possible  evidence  of  ownership. 
Even  if  there  had  been  no  written  assign^rient,  complainant  woold 
have  been  entitled  to  foreclose  in  equity  on  proof  of  his  purchase. 
Cooper  V.  Ulmann,  Walk.  Ch.  251 ;  Dougherty  v.  Randall,  3  Mich. 
581;  Martin  v.  McReynolds,  6  id.  70. 

To  sum  up  this  whole  controversy  in  a  single  sentence,  it  is  this: 
Complainant  has  presented  his  obligations  where  defendant  had 
money  to  pay  them;  but  the  persons  acting  on  defendant's  behalf 
refused  to  make  payment  unless  he  would  present  further  evidence 
of  his  title,  which  they  had  no  right  to  demand.  This  refusal  ia 
the  refusal  of  defendant,  and  the  case  is  no  different  from  what  it 
would  have  been  had  the  defendant  in  person  made  an  exhibit  of 
the  money,  but  refused  on  any  untenable  ground  to  pay  or  tender  it. 

The  decree  must  be  reversed,  with  costs,  and  the  cause  remanded^ 
with  directions  to  enter  the  usual  decree  of  foreclosure  and  sale  in 
the  court  below. 


Oampbkll,  J.,  and  Osatss,  Ch.  J.,  concurrod. 
OHBiSTUUfTOTy  J.,  did  not  dt  in  this  case. 


Deeree  reversed. 
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(80  Mloh.  US.) 
WUl  —  eoMiructum  of.    Perpetuities — void  reeirietum  in  deoiee. 

k  testator  bj  wUl  gave  all  the  rents  and  profits  of  his  whole  eetate  to  his 
widow  daring  life,  or  while  she^should  be  his  widow,  and  directed  that  no 
portion  of  his  estate  shonld  be  sold  but  in  accordance  with  his  will.  The 
proceeds  of  each  parts  of  his  estate  as  shonld  be  sold  were  to  be  paid  to  the 
dcTiseefl  named  in  the  will,  among  whom  were  indnded  all  his  heirs  at  law, 
according  to  their  respectiye  shares,  bj  the  execntore.  The  will  farther  pro- 
vided, that  certain  of  the  real  estate  should  remain  unsold  until  F.,  one  of 
the  deyisees;  should  be  twenty-fiye  years  of  age,  or  "  until  twentj-one  ytmrs 
from  the  diate  hereof  in  case  of  hla death,"  and  also  required  that  each  duvi.see 
Blkoul<f  contract  in  writing  that  he  would  not  *'  either  dispose  of,  alienate, 
mortgage,  barter,  pledge  or  transfer  any  of  the  real  estate,  or  any  of  the  pro- 
eeeda  thereof,"  before  any  of  the  proceeds  of  the  sales  directed  by  the  will 
shonld  be  paid  to  him.  There  was  no  express  authorization  to  the  executors 
to  sell  the  real  estate,  and  no  limitation  oyer. 

HM,  (1)  that  the  testator  intended  to  and  did  give  to  the  executors  a  power  to 
sell  his  real  estate,  but  this  was  a  naked  power,  without  estate  or  interent ; 
(2)  that  the  widow  took  an  estate  during  life  or  widowhood ;  and  (3)  the 
deyisees  a  remainder  in  fee  which  yested  in  presenti, 

Bdd,  farther,  that  the  restrictions  against  sale  were  inyalid,  (1)  as  the  whole 
estate  was  centered  in  the  devisees,  and  no  party  but  themselyes  could  enforce 
the  obligation ;  and  (2)  as  being  in  contravention  of  the  rule  against  per- 
petuities. 

Where  the  proceeds  of  land  directed  to  be  sold  are  devised,  the  devisees,  before 
the  power  of  sale  is  executed,  may  collectively  elect  to  take  the  land  instead 
of  Uie  proceeds,  according  to  their  respective  Interests,  and  each  of  them 
may  ordinarily  so  elect  as  to  his  owii  share. 

nkere  never  has  been  a  time  smoe  the  statute  quia  emptaree  when  a  restriction 
in  a  oonyeyanoe  of  a  vested  estate  in  fee  simple,  in  possession  or  remainder, 
against  selling  for  a  particular  period  of  time,  was  valid  by  the  common 
law,  and  a  condition  or  restriction  which  would  saspend  all  power  of  aliena- 
tion for  a  single  day  is  inconsistent  with  the  estate  granted,  unreasonable  and 
void. 

Larff^e  eaee,  3  Leon.  88,  and  3  id.  182,  explained. 

The  maxim  "  Modus  et  e&M^eniio  vincunt  legem"  as  limited  by  the  maxims 
**  Oowo&nHoprioatorum  ncn  potest  pubUeojuHderogwre"  and  "  F^ortior  et  pa- 
tmUicr  est  iisposMo  legis  quam  h/omMs,'*  explained  and  applied. 

BILL  to  quiet  title  to  real  estate  brought  by  Mary  A.  Mandle- 
baum  against  Donald  McDonell  and  others.    The  facts  were 
these  :  One  John  MoDoncU  died  in  October,  1846,  leaving  a  widow 
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and  three  sons,  Donald  S^  Alexander  J.,  and  Oharles  S.,  and  a  grand- 
son, Francis  McDonell  Breckenridge,  then  a  minor,  who  were  hi» 
sole  heirs  at  law.  At  the  time  of  his  death  he  owned  the  premises 
in  controversy,  which  are  sitnated  in  the  city  of  Detroit.  He  left  a 
will  by  which  he  gave  various  devises  and  bequests.  Such  will  con- 
tained these  provisions:  He  gave  to  his  wife  Ann  McDonell  *'all 
the  rents  and  profits  of  my  whole  estate  during  her  life-time,  that- 
is  to  say,  if  she  so  long  continue  to  be  my  widow,  on  which  con- 
dition she  is  to  receive  and  enjoy  all  revenues  arising  from  the  renta 
of  my  estate  or  other  property,  so  long  as  any  portion  of  the  same 
remains  unsold  ;  and  no  portion  thereof  is  to  be  sold  but  in  accord- 
ance with  the  directions  of  this,  my  will."  "  Subject  also  to  the 
like  conditions  and  reservations  hereinafter  mentioned,  I  give  and 
bequeath  to  Charles  S.  McDonell,  Donald  S.  McDonell,  Alexander 
J.  iMcDonell,  Francis  McDonell  Breckenridge,  Ellen  Daily,  and 
Ann  Baxter, —  that  is  to  say,  my  three  sons,  grandson,  my  adopted 
daughter,  and  Goddaughter, —  the  net  proceeds  of  the  following 
parcels  of  property,  when  the  same  shall  be  sold  according  to  the 
directions  of  this,  my  will,"  naming  among  other  things  the  prem- 
ises in  question  :  "  when  the  same  shall  have  been  sold  in  conformity 
to  the  directions  of  this,  my  will,  the  said  net  proceeds  shall  be 
divided  share  and  share  alike  between  my  three  sons,  grandson,  and 
adopted  daughter,  and  out  of  every  one  hundred  and  five  dollars 
80  derived  and  paid  to  them  as  above,  the  five  dollars  out  of  such 
amount  shall  be  paid  to  my  Goddaughter,  Ann  Baxter.  The  said 
Ellen  Daily  and  Ann  Baxter,  to  entitle  each  of  them  to  the  bequestr 
herein  specified,  are  to  remain  with,  and  take  care  of  my  wife,  and 
she  is  to  receive  the  said  bequests  for  their  respective  benefits,  m> 
soon  as  any  of  the  installments  for  which  any  part  of  said  property 
is  sold,  shall  be  paid  to  and  by  my  executors, —  that  is,  to  remain 
and  take  care  of  her  so  long  as  any  of  them  remain  unmarried ;  the 
rents  derived  from  any  portions  of  my  estate  and  the  moneys  aris- 
ing and  paid  over  to  my  executors  from  any  sales  of  property,  they 
are  required  and  directed  to  pay  the  same  forthwith  to  my  sevend 
devisees  in  accordance  with  the  directions  and  the  true  intent  and 
meaning  of  this,  my  will." 

The  will  contained  also  this:  '^If  my  children  were  only  prudent^ 
wise  and  industrious,  I  would  altogether  prefer  not  to  sell  my  prop- 
erty which  I  hold  in  the  city  of  Detroit.  I  woold  prefer  it  shocdd 
not  be  sold,  but  rather  saved,  that  the  one  might  be  a  protection  to 


JANUARY  TERM,  1874  fiJ 


Mandlebaam  t.  McDonelL 


the  other;  indeed,  if  matters  were  different  from  what  thej  are,  I 
would  prefer  to  have  made  no  will.  I  have  made  this,  my  will,  to 
prerent  knaves  and  sharpers  from  filching  my  children  out  of  the 
means  acquired  by  my  industry,  designed  for  their  comfort  and 
happiness."  In  reference  to  the  devise  of  this  property,  the  will 
farther  declares,  "  the  same  to  remain  unsold  until  Francis  McDon- 
all  Breokenridge  shall  be  twenty-five  years  of  age,  or  until  twenty- 
one  years  from  the  date  hereof,  in  case  of  his  death,  and  not  then 
to  be  sold  in  case  my  wife  is  still  living,  and  that  she  remains  my 
widow,  and  until  after  her  death."  ''  All  the  above  designated 
property,  real  and  personal,  I  do  hereby  give  and  bequeath,  upon 
the  express  condition  as  in  this  will  specified,  to  which  my  several 
devisees  herein  named  are  required  to  consent  under  their  respective 
ngnatoree,  with  the  exception  of  Francis  McDonell  Breokenridge, 
a  minor,  in  writing,  before  any  such  devisees  shall  be  entitled  to 
any  portion  of  the  bequest  made  to  him  or  her,  as  the  case  may  be; 
that  it  shall  not  be  competent  for  any  of  my  devisees  hereinbefore 
named  to  either  dispose  of,  alienate,  mortgage,  barter,  pledge  or 
transfer  any  portion  of  the  real  estate  or  any  of  the  proceeds  thereof, 
either  directly  or  indirectly,  upon  any  pretext  whatever,  before  the 
same  shall  be  actually  paid  by  my  executors  to  such  devisees  at  the 
respective  times  and  periods  that  any  of  the  proceeds  of  my  estate 
flhaU  be  paid  into  their  hands.  All  documents  or  instruments 
whatever,  executed  by  any  of  my  devisees,  which  shall  be  in  contra- 
Tention  of  the  true  intent  and  meaning  of  this,  my  last  will  and 
testament,  shall  be  deemed  and  be  taken  to  be  null  and  void  and  of 
no  effect  whatever.  And  it  is  my  further  intention  that  no  pro- 
ceedings whatever,  either  in  a  court  of  law  or  chancery,  shall  in  any 
way  impair  or  deprive  any  of  my  devisees  of  any  of  the  bequests  in 
this  will  made,  before  the  same  is  actually  paid  into  the  hands  of 
such  devisees;  inasmuch  as  any  such  bequest  is  only  given  on  the 
condition  in  this  will  expressed.  And  it  is  my  further  will  that  in 
case  my  devisees,  or  a  majority  of  them,  should  be  so  disposed  at 
the  expiration  of  the  time  that  the  property  in  the  city  of  Detroit 
is  designed  to  be  sold,  they  need  not  sell  the  same  unless  their  em- 
barrassments in  debt  require  them  so  to  do;  but  this  is  to  remain 
whoUy  optional  with  the  majority  of  those  devisees,  or  their  heirs 
or  guardians  then  living,  to  do  at  that  time,  when  it  shall  arrive, 
what  may  seem  to  them  for  the  best" 
Several  executors  were  named  in  the  will,  but  two  only  qualified, 
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namely,  testator's  widow  and  Benjamin  F.  H.  WitherelL  The  will 
was  duly  proved  shortly  after  testator's  death. 

Ann  Baxter  did  not  continue  to  live  with  the  widow,  and  forfeited 
her  rights  nnder  the  will.  Witherell  died  in  1867,  and  the  widow, 
who  did  not  re-marry,  in  1873.  The  executors  sold  none  of  the  real 
property  mentioned  in  the  will,  and  did  no  act  affecting  the  title 
thereol 

Between  1853  and  1870,  the  several  heirs  at  law  of  testator  and 
Ellen  Daily  conveyed  the  premises  in  question,  subject  to  the 
widow's  life  interest,  to  parties  through  whom  plaintiff  derived 
title,  and  in  1871  the  widow  conveyed  to  plaintiff  all  her  interest 
in  such  premises.  In  1873,  after  the  death  of  the  widow,  defendant 
was  appointed  administrator  with  the  will  annexed,  of  the  estate  of 
testator,  and  claimed  that  the  conveyances  made  by  the  devisees 
were  void  from  want  of  power  in  such  persons  to  convey,  and  that, 
Bfl  administrator,  he  had  the  right  to  sell  the  premises  for  the  ben- 
efit of  such  devisees. 

The  court  below  granted  the  relief  asked  in  the  bill. 

O.  V.  N.  Lothropy  Ashley  Fond  and  S.  T.  Doiiglass,  for  oom- 
plainant. 

C.  A.  Kent  and  G.  L  Walker,  for  defendants. 

OHBisni.KCT,  J.  We  are  first  to  inquire  what  estate,  interests  or 
powers  under  the  provisions  of  the  will,  vested,  first,  in  the  execu- 
tors ;  second,  in  the  widow  ;  and,  third,  in  the  other  devisees. 

First.  As  to  the  executors,  it  is  quite  clear  from  the  provisions 
relating  to  this  point  and  the  entire  will,  that  the  lands  were  not 
devised  to  the  executors  as  trustees,  and  that  no  estate  or  title 
vested  or  was  intended  to  vest  in  them,  as  trustees  or  otherwise. 
But  though  they  are  not  especially  authdHzed  or  directed  as  execu- 
tors to  sell;  yet,  as  the  will  provides  that  the  property  is  to  be  sold, 
and  the  proceeds  are  to  be  distributed  by  them,  without  stating  by 
whom  the  sale  is  to  be  made,  and  it  is  clear  this  power  of  selling 
and  distributing  proceeds  was  not  intended  to  be  exercised  by  the 
devisees  to  whom  the  proceeds  were  to  be  pidd,  it  is  suflSciently 
obvious  that  the  devisor  intended  this  power  to  be  exercised  by  the 
executors.  This,  however,  was  but  a  naked  power,  wlthoat  estate 
or  interest,  and  as  the  title  to  the  estate  in  the  land  most  have 
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gone  somewhere^  until  it  should  be  defeated  or  transferred  by  a 
proper  and  valid  exercise  of  the  power,  it  must  haye  vested  either 
in  the  heirs  at  law  of  the  devisor,  or  in  the  devisees  named  in  the 
will. 

Second,  It  is  also  clear  that  an  estate  for  life  in  these  premises 
was  given  to  the  widow  on  condition  (which  has  been  performed), 
that  she  did  not  marry  ;  for  though  in  form  the  devise  to  her  was 
only  of  the  rents,  profits  and  income  of  the  lands,  yet  this  is  equiv- 
alent to  a  devise  of  an  estate  for  life  in  the  land  itself.  See  2 
Washb.  on  Eeal  Prop.  (3d  ed.)  p.  450,  §  30,  and  authorities  there 
cited.  And  as  to  her  life  interest,  I  am  inclined  to  think,  by  a 
fair  construction  of  the  will,  no  restraint  was  intended  to  be  im* 
posed  upon  her  right  as  an  individual  to  sell  that  interest.  But 
this  point  has  become  immaterial  by  her  death,  which  terminated 
her  interest,  if  not  properly  conveyed. 

TJiird.  But  this  leaves  the  fee  of  the  land  subject  to  the  widow's 
life  estate,  in  other  words,  the  remainder  in  fee,  which  must  have 
vested  at  once  in  the  heirs  at  law  —  the  three  sons  and  the  grand- 
son of  the  testator — ^.as  undisposed  of  by  the  will,  or  in  the  devisees. 

This  devise,  it  is  true,  is  not  in  form  a  devise  of  the  lands  them- 
selves, but  of  the  proceeds  when  sold.  If,  however,  there  is  any 
thing  in  the  will  made  perfectly  clear  and  placed  beyond  all  possible 
doubt,  it  is  that  the  proceeds  should  be  the  absolute  and  exclusive 
property  of  the  devisees  (except  the  interest  of  Ellen  Daily  and 
Ann  Baxter  might  be  defeated  by  a  condition  subsequent),  and 
that  no  other  person  should,  in  any  event,  have  any  right  or  inter- 
est in  them  under  any  circumstance.  Not  even  the  violation  by 
them  of  the  provisions  restricting  their  power  of  sale,  was  to  defeat 
or  affect  their  interest,  forfeit  it  to  the  heirs,  or  pass  it  over  to  others; 
but  all  conveyances  of  that  kind,  it  is  declared,  shall  be  void ;  and 
the  testator  even  goes  so  far  as  to  declare  it  to  be  his  intention 
"  that  no  proceedings  whatever,  either  in  a  court  of  law  or  chan- 
cery, shall  in  any  way  impair  or  deprive  any  of  (his)  devisees  of 
any  of  the  bequests  in  this  will  made,  before  the  same  is  actually 
paid  into  the  hands  of  such  devisees.''  It  is  very  clear,  therefore, 
that  though  the  word  "condition  '*  is  used  in  connection  with  this 
devise,  th6  devise  is  not  made  upon  the  condition  that  it  shall  be 
forfeited  on  a  sale,  or  an  attempted  sale,  and  that  the  interest  of 
the  devisees  shall  terminate,  or  go  to  the  heirs,  ncr  is  it  limited 
Dver  to  any  other  person  upon  a  breach  of  the  restriction  upon  the 
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power  of  sale,  but  that  the  deyise  and  the  interest  intended  to  pass 
by  it  were  to  be  absolute  and  unconditional  in  this  respect,  whether 
the  restriction  should  be  observed  or  violated.  And  as  to  the 
agreement  to  these  restrictions,  which  the  devisees  were  required  to 
sign,  supposing  it  to  have  been  signed,  who  were  the  parties  whose 
interests  were  to  be  affected  by  it?  Who  had  a  right  to  insist  upon 
its  performance,  or  to  any  remedy  for  its  breach?  Clearly  none 
but  the  devisees  themselves,  who  might,  therefore,  mutually 
release,  abandon  and  put  an  end  ^o  it,  at  least  with  the  unanimouB 
consent  of  all,  which  they  did  by  their  conveyances,  if  these  were 
in  other  respects  valid.  It  was,  in  fact,  very  frankly  admitted  by 
the  counsel  for  the  defendants  that  the  interest  given  by  the  will 
to  these  devisees  was  a  present  vested  interest,  though  it  was 
insisted  that  it  was  not  properly  an  interest  in  the  land,  but  the 
proceeds  ;  that  these  proceeds  could  only  be  obtained  through  the 
execution  by  the  executors  of  the  power  of  sale. 

But  when  such  a  bare  power  of  sale  is  given  to  the  executors 
merely  to  sell  the  lands  for  the  purpose  of  paying  over  the  proceeds 
to  devisees,  whose  right  under  the  will  to  such  proceeds  is  an  abso- 
lute and  vested  right,  we  understand  the  law  to  be  settled,  not 
only  that  all  such  devisees  may  collectively,  before  the  power  of 
sale  is  executed,  elect  to  take  the  land,  instead  of  the  proceeds^ 
according  to  their  respective  interests  in  the  latter  and  thus  pre- 
vent a  sale,  but  that  each  of  them  may  ordinarily  so  elect  as  to  his 
own  share.  See  ReedY.  Underhill,  12  Barb.  113 ;  JSSrJkman  v.  MUes, 
13  Ves.  338 ;  Craig  v.  Leslie,  3  Wheat  563 ;  TazeweU  v.  SmitVe 
AdmWs,  1  Band.  (Va.)  313 ;  Burr  v.  Siniy  1  Whart.  252 ;  Broome 
V.  Curry's  AdrtCre,  19  Ala.  806  ;  Quin  v.  Skinner,  49  Barb.  132 ; 
Story's  Eq.  Jur.,  §  793.  This  is  the  effect  which  the  law  itself 
gives  to  such  a  devise  —  which  gives  a  vested  interest  in  the  whole 
proceeds  to  the  devisees — whether  the  will  provides  for  such  an 
election  or  not,  and  even  though  it  should  expressly  forbid  the 
election.  Whether  it  would  be  competent  to  make  a  devise  upon 
the  express  condition  that  the  proceeds  alone  should  be  received 
or  the  devise  to  be  forfeited,  or  the  property  or  proceeds  go 
over  to  another  in  case  of  a  refusal  to  accept  the  proceeds, 
or  of  claiming  the  land,  we  need  not  consider,  as  this  deviae 
is  not  made  dependent  upon  any  such  condition.  And  though 
die  language  makes  it  in  form  a  devise  of  the  proceeds  in- 
stead of  the  land,  yet  so  far  from  providing  in  reference  to  this 
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deTise  or  that  of  other  property  in  Detroit,  against  the  election  (as 
it  may  be  said  the  testator  has  undertaken  to  do  in  reference  to 
the  devise  of  other  portions  of  property  which  the  executors  might 
sell  at  any  time),  the  last  provision  of  the  will  in  reference  to  the 
property  in  Detroit  seems  to  me  to  recognize  the  right  of  the 
devisees  to  elect  to  hold  the  land  instead  of  the  proceeds,  and  dia* 
pense  with  a  sale,  as  soon  as  the  time  should  arrive,  when,  by  the 
will,  the  executors  were  to  be  authorized  to  sell,  viz. :  as  appears 
in  a  former  provision  in  reference  to  this  particular  devise,  upon 
Breckenridge  reaching  the  age  of  twenty-five  and  the  death  of  the 
testator's  widow,  etc. ;  thus  recognizing  the  right  to  elect  at  that 
dme,  but  undertaking  to  restrict  the  right  until  that  time* 

We  must  therefore  hold  that  the  devise  to  the  widow  was  of  a 
life  estate  (should  she  remain  unmarried),  and  that  to  the  other 
devisees  it  was  a  devise  of  the  fee  subject  to  the  life  estate ;  in 
other  words,  the  remainder  in  fee.  And  though  they  might  at 
their  election  permit  or  prevent  a  sale  by  the  exccutora  for  their 
benefit  and  on  their  account,  it  was  a  present  vested  remainder  in 
fee,  or  the  entire  estate  in-  fee,  subject  to  the  life  estate  of  the 
widow. 

Now,  as  to  the  lestriction  against  alienation,  while  there  is,  as 
to  the  particular  lands  here  in  question,  a  direct  and  express  restric- 
tion upon  the  executors  not  to  sell  it  until  Breckenridge  should 
reach  the  age  of  twenty-five,  or  during  the  life  of  the  widow  if  she 
remained  unmarried,  the  restriction  upon  the  devisees  not  to  sell 
this  property  is  not  so  direct  and  express.  It  is  clear,  however, 
and  admitted,  that  the  result  of  all  the  provisions  taken  together 
is  a  sufficiently  clear  expression  of  intention  to  forbid  and  restrict 
the  devisees  from  selling  the  property  or  its  proceeds,  in  other 
words,  the  estate  devised  so  far  as  these  lands  are  in  question,  until 
the  period  last  above  mentioned.  The  estate  devised  being  an 
absolute  vested  estate  in  fee,  the  only  remaining  question  is,  whether 
such  a  restriction  of  the  right  of  the  devisees  to  sell  such  an  estate 
is  valid.  This  is  the  main  question  in  the  case  and  was  very  prop- 
erly so  treated  and  discussed  by  the  counsel  on  both  sides.  And 
before  proceeding  to  determine  this  question,  it  may,  for  the  sake 
of  clearness,  and  to  avoid  the  confusion  which  might  arise  from  con- 
founding questions  which  might  otherwise  seem  analogous,  be  as  im- 
portant to  point  out  what  the  question  does  not  involve,  as  what  it 
does.    It  docs  not,  then,  involve  the  question  whether  a  restraint 
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upon  the  sale  of  this  property  for  an  equal  length  of  time  might 
not  have  been  rendered  legally  effective  by  the  conveyance  of  the 
legal  title  to  trastees,  in  trust  for  the  benefit  of  these  devisees,  ac- 
cording to  instructions  as  to  time  of  sale,  which  might  have  been 
inserted  in  the  will ;  in  which  case  the  validity  of  the  restrictions 
as  to  time  would  depend  mainly  upon  the  question  whether  the 
period  exceeded  that  allowed  by  the  rule  against  perjxjtuities.  Nor 
does  the  question  involve  an  inquiry  how  far  a  somewhat  similar 
object  might  have  been  accomplished  by  making  this  estate  in  fee 
in  these  devisees  defeasible,  upon  the  condition  of  their  executing, 
before  a  certain  period,  a  conveyance  to  certain  persons,  or  to  any 
other  than  certain  persons,  or  to  any  party  whatever,  or  of  their 
becoming  bankrupt,  or  allowing  a  sale  upon  execution,  or  permit- 
ting a  judgment  to  become  a  lien,  or  upon  condition  of  using  the 
property  in  some  particular  way,  the  property  being  limited  over  to 
another,  or  to  be  forfeited  and  revert  on  breach  of  the  condition. 
In  these  cases  there  would  be  some  party  besides  these  devisees  in- 
terested in  the  observance  of  the  condition,  with  a  right  to  take 
advantage  of  the  breach,  viz. :  the  heirs  of  the  devisor,  or  the  per- 
son to  whom  the  property  was  limited  over.  It  is  quite  possible 
that  many  restrictions  or  qualifications  upon  the  right  of  devisees 
)r  grantees  may  be  made  effectual  by  making  the  estate  itself  de- 
|)endent  upon  such  condition,  to  which  it  could  not  be  subjected  if 
the  estate  given  is  absolute,  as  it  is  admitted  to  be  here. 

Nor  does  the  fact  that,  in  the  case  of  an  executory  devise,  or 
in  that  of  a  contingent  remainder,  or  any  other  interest  noi 
vested,  a  restriction  upon  the  power  of  the  devisees  to  sell  before  it 
shall'become  vested  in  interest  would  be  good,  in  any  manner  tend 
to  sustain  such  a  restriction  upon  a  vested  estate  in  fee. 

This  devise  is  not  made  to  trustees  for  the  benefit  of  the  devisees, 
but  directly  to  the  devisees  themselves.  The  estate  devised  is  not 
a  conditional  one  to  be  forfeited  or  to  revert  to  the  heirs  of  the  tes- 
tator, or  to  go  over  to  others  on  a  breach  of  the  restrictions,  nor 
one  which  is  to  vest  at  some  future  day,  or  upon  the  happening  of 
some  future  event,  bat  an  absolute  vested  remainder  or  estate  in 
foe,  and  though  not  to  come  into  actual  enjoyment  until  the  death 
of  the  widow,  to  whom  a  life  estate  is  given,  it  is  just  as  macb 
vested  and  the  devisees  have  just  as  much  right  to  sell  the  interest 
or  estate  devised  as  if  there  had  been  no  intervening  estate  for  life. 
And  the  question  of  the  validity  of  the  restriction  is,  in  my  view, 
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precisely  the  same,  in  all  its  legal  aspects,  as  if  no  life  estate  had  been 
given  to  the  widow,  but  the  whole  had  been  given  in  fee  directly 
to  these  devisees,  as  an  absolute  estate  in  fee  and  in  possession,  with 
the  same  provisions  restricting  the  power  of  sale.  My  first  diffi* 
culty  in  holding  the  devisees  or  their  estate  bound  by  the  restric* 
tion  is  this :  a  legal  obligation  always  involves  the  idea,  not  only 
of  a  party  npon  whom  it  rests,  but  of  another  party  in  whose  favor,, 
or  for  whose  interest  or  benefit  it  is  imposed,  and  who,  therefore, 
has  the  right  to  call  for  its  enforcement. 

To  give  vitality  and  force  to  the  current  of  a  legal  obligation,  it 
requires,  like  the  galvanic  current,  a  battery  with  two  opposite 
poles,  between  which  the  current  is  to  pass  and  the  force  to  operate. 
A  circuit  formed  upon  only  one  remains  quiescent.  The  force  of 
gravitation  itself  would  cease  to  act,  if  not  to  exist,  without  at 
least  two  bodies  (or  particles)  between  which  it  could  be  exerted. 
And  it  is  not  easy  to  see  how  this  restriction  can  impose  any  legal 
obligation  upon  the  devisees  or  limit  their  power  over  the  estate, 
when  the  observance  or  violation  of  the  restriction  can  neither  pro- 
mote nor  prejudice  any  interest  but  their  own  ;  and  it  has  not  been 
claimed  that  any  other  interest  could  be  affected  here.  Let  us  test 
this  a  little  further  by  a  few  analytical  questions.  In  whose  behalf , 
for  whose  interest,  is  the  restriction  imposed  ?  Is  it  not  solely  for 
that  of  the  devisees  themselves?  And  who  has  a  right  to  enforce 
it  or  complain  of  its  breach?  What  species  of  legal  tie  or  obliga- 
tion is  that  which  attaches  only  at  one  end,  and,  ending  where  it 
begins,  operates  only  in  behalf  of  the  very  party  upon  whom,  or 
on  whose  property  it  is  imposed,  making  him  at  tlie  same  time  the 
obligor  and  obligee?  May  not  a  party  in  whose  behalf  an  obliga- 
tion exists  forego  or  release  its  performance  ?  If  not,  then  at 
whose  instance  will  the  court  compel  him  to  insist  upon  its  per- 
formance? It  must  be  admitted  that  such  a  restriction,  in  such  a 
case,  is  not  naturally  calculated  to  lead  to  litigation,  since,  if  the 
party  in  whose  favor  the  obligation  exists  insists  upon  its  perform- 
ance, it  would  in  all  probability  be  performed ;  and  if  the  party 
npon  whom  it  rests  should  refuse  to  obey  the  restriction,  the  party 
in  whose  favor  it  was  imposed  would  not  be  likely  to  insist  upon  it, 
both  these  parties  being  one  and  the  same.  But  does  it  not  seem 
to  result  that  he  may  do  very  much  as  he  pleases  about  performing 
such  an  obligation  ?  I  confess  my  inability  to  see  how  the  restrio- 
tion  is  any  more  binding  upon  the  devisees  or  their  estate  than  it 
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would  have  been  upon  the  heirs  or  their  estate,  had  the  testator 
disposed  by  the  will  only  of  the  life  estate  to  the  wife,  and  left  the 
remainder  to  descend  to  the  heirs,  and  undertaken  to  impose  the 
same  restrictions  upon  them  or  upon  the  estate  in  their  hands. 
In  either  case  the  whole  estate  (subject  to  the  life  interest)  is 
equally  centered  in  the  devisees,  in  one  case,  and  in  the  heirs  in  the 
other,  and  no  interest  but  their  own  to  be  affected  by  its  observance 
or  violation.  In  neither  case,  as  it  seems  to  me,  can  the  restriction 
be  regarded  as  any  thing  more  than  the  expression  of  a  desire,  or 
the  mere  advice  of  the  testator,  which,  though  the  devisees  might 
choose  more  or  less  to  respect,  they  had  a  clear  legal  right  to  dis- 
regard. To  make  it  obligatory  would  be  to  sanction  a  testamen- 
tary guardianship  over  parties  not  subject  to  that  species  of  con- 
trol. 

These  considerations  seem  to  me  sufficient  to  dispose  of  this  case, 
and  to  show  that,  as  in  Hall  v.  Ikifta,  18  Pick.  459,  and  Blackstone 
Bank  v.  Davis,  21  id.  42,  the  intent  expressed  is  contrary  to  law, 
or  at  least  one  which  courts  cannot  enforce.  See,  also,  Brandon  v. 
Robinson,  18  Ves.  429  ;  Graves  v.  Dolphin,  1  Sim.  66  ;  Rochford  v. 
ffachnan,  9  Hare,  479  ;  Doebler^s  Appeal,  64  Penn.  St.  9  ;  KeppWs 
Appeal,  53  id.  211 ;  Craig  v.  Wells,  11  N.  Y.  315. 

But  lest  this  may  be  thought  too  narrow  a  ground,  and  since  the 
question  in  all  its  aspects,  with  the  authorities  upon  it,  has  been 
argued  and  fully  considered,  at  the  risk  of  being  charged  with 
entering  upon  a  discusRinn  which  does  not  properly  belong  to  the 
case,  I  proceed  to  inquire  whether  the  result  will  be  different  if 
this  restriction  is  to  be  placed  upon  the  same  grounds  as  if  it  had 
been  made  a  condition  the  non-observance  of  which  had  been  de- 
clared by  the  will  to  forfeit  or  defeat  the  estate. 

It  is  true  the  maxim  of  law,  *^  modus  et  conventiovincunt  legem,** 
is  one  of  very  extensive  application  in  matters  of  contract  and 
deeds  inter  partes ;  but  is  much  more  limited  in  its  application  to 
real  estate  than  to  personal  i^ropcrtyand  rights  ;  and  even  as  to  the 
latter,  it  is  very  materially  limited  by  two  other  maxims  equally  aa 
well  established  :  "  Oonventio  privatorum  non  potest  publico  jurt 
derogare,*'  and  ^*fortior  et  poientior  est  dispositio  legis  quam  horn- 
int8."  Thus,  among  many  other  illustrations  which  miglit  bo 
given,  a  man  cannot  by  contract  render  his  will  irrevocable  during 
his  life,  for  it  is  of  the  very  essence  of  a  will  to  be  revocable  until 
death ;  nor  by  any  instrument  which  he  can  make  can  a  man  give 
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to  his  assignee  of  a  chose  in  action  the  right  to  sue  in  his  own 
Dame,  where  the  hiw  has  not  given  that  right.  Wetherell  y.  Lang* 
Ucn,  1  Exch.  645  ;  Hibbhwhite  v.  McMorine,  6  M.  &  W.  216. 

''  A  man  did  grant  a  rent  with  a  newly-invented  claase  of  dis- 
tress ;  that  the  gi*antee  should  hold  the  distress  against  gages  and 
pledges ;  yet,  by  the  whole  court,  he  shall  gage  deliverance,  for 
otherwise  by  this  new  invention  all  replieves  shall  be  taken  away." 
1  Coke  Idtt.  (by  Thomas),  p.  21.  Many  other  illustrations  will 
rcudily  occur  to  any  legal  mind. 

But  in  reference  to  real  estate  and  its  incidents,  the  application 
of  the  maxim  :  ''Modus  et  converUio"  etc.,  is  by  the  other  two 
maxims  above  cited  confined  to  a  much  narrower  range.  Here, 
for  the  sake  of  certainty  and  stability,  the  law  has  classified  and 
defined  all  the  various  interests  and  estates  in  lands  which  it  reoog- 
nizes  the  right  of  any  individual  to  hold  or  create,  and  the  defini- 
tion of  each  is  made  from,  and  the  estate  known  and  recognized  by 
the  combination  of  certain  legal  incidents,  many  of  which  are  so 
essential  to  the  particular  species  of  estate  that  they  cannot,  by 
the  parties  creating  it,  be  severed  from  it,  as  this  would  be  to  create 
a  new  and  mongrel  estate  unknown  to  the  law,  and  productive  of 
confusion  and  uncertainty.  So,  for  illustration,  terms  for  years  go 
to  the  executor,  and  do  not  descend  to  heirs,  or  go,  in  case  of  sole 
corporations,  to  successors.  '^  A  chantry  priest  (a  corporation  sole) 
took  a  lease  to  him  and  his  successors  for  a  term  of  one  hundred 
years  ;  held  incompetent  for  the  parties  thus  to  change  the  legal  suc- 
cession to  a  term,  and  that  it  must  go  to  the  executors,  like  terms  for 
years  in  other  cases.''  Coke  Litt  9.  So,  again  (a  familiar  instance), 
it  is  well  settled  that  the  right  of  redemption  is  so  essential  an  in- 
cident of  a  mortgage  that  it  cannot  be  severed  by  the  express  agree- 
ment of  parties.  This  is  too  well  understood  to  require  the  cita- 
tion of  authorities  ;  but  see  4  Kent's  Com.  142, 143, 159  ;  2  Story's 
Eq.  287.  So«  where  the  rule  in  Shelley's  case  still  exists,  that  when 
an  estate  for  life  is  given  to  a  man,  remainder  to  his  heirs,  the 
entire  estate  vests  in  him  and  defeats  the  remainder,  it  is  not  com- 
petent for  the  party  conveying  the  estate  by  any  declaration,  how« 
ever  express,  of  a  contrary  intent,  to  defeat  the  operation  of  the 
rule.     Doebler^s  Appeal,  64  Penn.  St.  9. 

Again,  in  the  case  of  an  estate  in  tail  (which  is  more  instructive 
in  its  bearing  upon  the  question  before  us),  this  species  of  estate 
had  certain  essential  incidents,  some  of  which  we^e  fixed  and  defined 
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by  the  oommon  law,  and  others  by  act  of  parlian^ent  '^  By  the 
common  law  "  (I  quote  from  the  judgment  in  Portington^s  Caw,  10 
Coke,  38  and  39,  which  Lord  Gokb  says  was  depending  in  the  C.  B. 
upon  demurrer  fourteen  terms,  and  ^^had  been  argued  at  the  bar 
more  than  half  of  fourteen  times  "),  ^'  these  incidents  are  such  as 
are  not  restrained  by  the  statute,  and  cannot  be  restrained  by  con- 
dition, as  dower  and  tenancy  by  the  curtesy  after  issue  are  incident 
to  an  estate  tail,  and  cannot  be  restrained  by  condition.  See  22  E., 
8,  17.  Also  the  estate  of  him  and  of  a  tenant  in  tail  after  possi- 
bility are  dispunishable  of  waste  ;  so  a  collateral  warranty  is  a  bar 
to  an  estate  tail,  and  a  common  recovery  also,  and  none  of  them 
can  be  restrained  by  any  condition  or  limitation.  By  statute  law, 
as  to  make  leases  by  the  statute  (32  H.  8,  ch.  28),  and  to  levy  a  fine 
by  the  statute  (4  H.  7,  ch.  24,  and  32  II.  8,  ch.  36),  to  bar  issue ; 
and  none  of  these  (which  are  incidents  of  his  estate  by  act  of  par- 
liament) may  be  restrained  by  condition  "  [and  here  I  call  special 
attention  to  the  reasoning  as  bearing  also  upon  the  incidents  implied 
by  the  creation  of  an  estate  in  fee  and  the  repugnancy  of  conditions 
or  restrictions] ;  '*  for  when  a  man  makes  a  gift  in  tail  he  tacitly 
gives  tli6se  incidents  to  it,  and  therefore  to  restrain  them  by  con- 
dition or  limitation  would  be  repugnant  For,  suppose  that  a  man 
makes  a  gift  in  tail,  and  farther  grants  that  he  may  make  leases 
for  years  or  lives,  according  to  the  said  act,  or  levy  a  fine  with 
proclamations,  according  to  the  said  acts  in  such  case,  to  bar  his 
issues:  provided,  always,  that  he  shall  i^ot  make  leases  or  levy  a  fine; 
none  will  deny  that  such  proviso  would  be  repugnant,  and,  by 
consequence,  in  other  cases  where  such  incidents  are  tacitly  implied,. 
for  *eTpre;$sio  eorum  qum  tacite  insunt  nihil  operaiur/  *' 

It  was  the  very  object  and  direct  tendency  of  estates  tail  to  con- 
fine the  estate  for  as  long  a  period  as  possible  to  the  direct  descend- 
ants or  issue  of  the  body  of  the  donee,  to  prevent  their  power  of 
sale,  and  thus  to  create  i)erpetuities.  The  courts  were  generally  very 
strongly  against  restraining  the  power  of  sale  in  perjietuity;  and 
this  was  the  main  reason,  undoubtedly,  why  they  recognized  the 
power  of  the  tenant  in  tail  to  bar  the  entail  and  get  rid  of  the 
essential  incidents  of  the  estate.  But  the  influence  of  wealthy  land- 
holders sometimes  acquired  the  ascendancy  in  parliament  and  in 
tl!e  courts;  but  the  policy  of  the  courts  finally  triumphed.  All 
this  is  sufficintly  apparent  from  Portifigion^s  case  above  cited,  bat 
especially  from  Mildemays  case,  6  Coke,  40.    It  coustituces  a  part 
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of  the  history  of  the  times.  But  no  such  contest  ever  existed,  and 
no  such  reason  as  that  against  perpetuities  was  then  given,  against 
conditions  or  restrictions  limiting  the  power  of  sale  of  an  estitte  in 
fee  simple.  These  last  were  held  invalid  for  other  reasons  whoUy 
irFespective  of  their  tendency  to  create  perpetuities. 

Coming  now  to  a  fee  simple  estate,  the  highest  known  to  the  law 
and  its  incidents,  no  one  would  contend  that  a  condition  in  the 
conveyance  of  such  an  estate,  that  the  grantee  should  not  commit 
▼aste,  nor  take  the  profits,  or  that  his  wife  should  not  have  dower, 
or  the  husband  curtesy,  or  that  it  should  descend  to  executors, 
instead  of  heirs,  or  one-half  to  female  and  the  other  to  male  heirs,, 
without  regard  to  the  number  of  either,  etc.,  would  be  valid. 

At  common  law,  however,  prior  to  the  statute  quia  emptorea, 
a  condition  against  alienation  would  in  England  have  been  good, 
because  prior  to  that  statute  the  feoffor  or  grantor  of  such 
an  estate  was  entitled  to  the  escheat  on  failure  of  heirs  of 
the  grantee,  which'  was  properly  a  possibility  of  reverter,  and 
was  treated  as  a  reversion;  so  that  the  vendor  did  not,  by 
the  feoffment  or  conveyance,  part  with  the  entire  estate;  but 
this  reversion,  dependent  on  this  contingency,  remained  in  him  and 
his  heirs,  which  gave  them  an  interest  to  insist  upon  the  condition 
and  take  the  benefit  accruing  to  them  upon  the  breach.  2  Coke 
Litt.  27,  and  De  Peyster  v.  Michael,  6  K  Y.  467.  [This  is  the  fullest 
and  ablest  discussion  of  the  whole  question  of  restrictions  upon  the 
Bale  of  estates  in  fee  (except  as  to  the  question  of  time),  and  con- 
tains the  most  complete  citation  of  authorities  of  any  case  I  have 
found  in  the  books,  and  relieves  me  from  going  over  the  general 
Bubject]  Whether  the  statute  quia  enipfores  Qver  became  effectual 
in  any  of  the  United  States  by  express  or  implied  adoption,  or  as  a 
part  of  the  common  law,  we  need  not  inquire,  since  it  is  clear  enough 
that  no  such  statute  was  ever  needed  in  this  State,  if  in  any  of  the 
western  States,  as  no  such  right  of  escheat  or  possibility  of  reverter 
ever  existed  here  in  the  party  conveying  the  estate;  but  tlie  escheat 
could  only  accrue  to  the  sovereignty  —  the  State.  And,  tlierefore, 
the  question  of  the  right  to  itapose  such  conditions  or  restrictions 
stands  here  upon  common-law  reasons,  as  it  has  stood  in  England 
since  the  statute  in  question. 

Going  back  to  Littleton  for  the  law  as  it  was  understood  in  Eng- 
land after  the  reversion  had  been  taken  away  by  the  statute,  in  sec 
tion  360  he  states  the  general  principle  thus:  ^^If  a  feoffment  be 
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made  apon  this  condition,  that  the  feoffee  shall  not  alien  the  land 
to  any,  this  condition  is  Toid,  because  when  a  man  is  enfeoffed  of 
lands  or  tenements  he  hath  power  to  alien  them  to  any  -person  bj 
ihe  law.  For  if  such  a  condition  be  good,  then  the  condition  should 
oust  him  of  al}  power  which  the  law  gives  him,  which  should  be 
against  reason;  and  therefore  such  a  condition  is  void."  And  Lord 
OOke,  commenting  upon  this  passage,  says:  ''  And  the  like  law  is 
of  a  devise  in  fee  upon  condition  the  devisee  shall  not  alien,  the 
condition  is  void;  and  so  it  is  of  a  grant,  release,  confirmation  or 
any  other  conveyance  whereby  a  fee  simple  doth  pass.  For  it  is 
absurd  and  repugnant  to  reason  that  he  that  hath  no  possibility  to 
have  the  land  revert  to  him  should  restrain  his  feoffee  in  fee  simple 
of  all  his  power  to  alien.  And  so  it  is  if  a  man  be  possessed  of  a 
lease  for  years,  or  of  a  horse,  or  of  any  other  chattel,  real  or  per- 
sonal, and  give  or  sell  his  whole  interest  or  property  therein,  upon 
condition  that  the  donee  or  vendee  shall  not  alien  the  same,  the 
same  is  void;  because  his  whole  interest  and  property  is  out  of  him, 
so  as  he  hath  no  possibility  of  reverter;  and  it  is  against  trade  and 
traffic,  and  bargaining  and  contracting  between  man  and  man." 
Iniquum  est  ingmuis  Iwminibus  non  esse  liberam  rerum  suarum 
alienatioTiem,  etc.  (Freely  translated) :  It  is  a  wrong  to  freemen 
to  restrain  the  free  alienation  of  their  property. 

But  Littleton,  in  section  361,  makes  this  qualification:  "  But 
if  the  condition  be  such  that  the  feoffee  shall  not  alien  to  such  a 
one,  naming  his  name,  or  to  any  of  his  heirs,  or  of  the  issues  of 
such  a  one,  etc.,  or  the  like,  which  conditions  do  not  take  away  all 
power  of  alienation  from  the  feoffee,  etc.,  then  such  a  condition  ia 
good.** 

Chancellor  KEiirr,  however,  says  (Com.,  voL  4,  p.  131):  ^*But 
this  case  falls  within  the  general  principle,  and  it  may  be  very  ques- 
tionable whether  such  a  condition  would  be  good  at  this  day" 
(citing  the  case  of  NewJcirk  v.  Newkirk,  2  Cai.  345,  where  the  con- 
dition that  the  devisee  should  continue  to  inhabit  the  town  of  Hur- 
ley was  adjudged  to  be  unreasonable).  And  certainly,  in  a  country 
like  ours,  where  lands  are  as  much  an  article  of  sale  and  traffic  as 
personal  properiy,  and  the  policy  of  the  State  has  been  to  encourage 
both  the  acquisition  and  easy  and  free  alienation  of  lands,  such  re- 
strictions ought  not  to  be  encouraged  by  the  courts.  But  the  exoep- 
tion  stated  by  Littleton  in  section  361,  above  quoted,  was  certainly 
pushed  to  its  extreme  verge  (and  beyond  that  warranted  by  any 
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other  English  case)  in  Doe  t.  Pearson,  6  East,  ITS,  where  it  was  held 
that  a  condition  against  alienation^  except  to  the  sisters  of  the 
devisees  or  their  children,  annexed  to  a  devise  in  fee,  was  good^  and 
that  the  heirs  of  the  devisor  might  recover  on  its  breach.    And  I 
think  there  is  much  reason  to  doubt  whether  this  case  should  be 
recognized  as  law  here  (if,  indeed,  it  would  be  now  in  England. 
See  Atwater  v.  Atwater,  18  Beav.  330) ;  Schermerhopn  v.  Negus,  1 
Denio,  448.    But  however  competent  it  may  be,  under  the  author- 
ities, to  impose  upon  an  estate  in  fee,  a  condition  against  alienation 
to  certain  specified  persons,  it  does  not  follow,  and  the  authorities 
upon  the  {loiat  have  no  tendency  to  show,  that  a  condition  against 
selling  such  an  estate  at  all  to  any  party  or  parties,  for  a  long,  or 
for  any  period  of  time,  would  be  valid.     And  it  is  this  latter  species 
of  condition  or  restriction  only,  and  the  authorities  bearing  upon 
it,  that  we  are  here  considering.     The  restriction  against  selling  to 
particular  persons,  or  to  any  but  certain  specified  parties,  does  not, 
if  valid,  suspend  for  a  moment  the  power  of  sale,  but  a  sale  may  be 
made  at  any  time  to  parties  not  coming  within  the  restriction. 
Now,   neither  Littleton  nor  Coke,  nor  any  of  the  aniiotators  o( 
Coke  upon  Littleton  (so  far  as  I  have  been  able  to  discover),  has 
meirtioned  any  such  qualification  of  the  general  rule  laid  down 
by  Littleton   in  section  360,  nor  anywhere  intimated  that  such  a 
condition  against  alienation  for  a  particular  time,  or  for  a  reason- 
able time,  or  for  any  time  whatever,  would  be  valid.     And  the 
same  may  be  said  of  the  other  approved  English  works  upon  \vi\\ 
estate.      Blackstone's     Commentaries,     Sheppard's     Touchstone* 
Bacon's  Abridgment,  Cruise's  Digest,  and  all  other  English  works 
which  I  have  been  able  to  examine.     And  if  there  is  any  English 
decisionis  since  the  quia  emptores,  where  the  point  was  involved,  in 
which  it  was  held  competent  for  a  feoffor,  grantor  or  devisor  of  a 
vested  estate  in  fee  simple,  whether  in  remainder  or  in  possession, 
by  any  condition  or  restriction  in  the  instrument  creating  it,  to 
suspend  all  power  of  the  feoffee,  grantee,  or  devisee,  otherwise 
competent,  to  sell,  for  a  single  day,  I  have  not  been  able  to  find  it; 
and  the  able  counsel  for  the  defendants,  whose  research  nothing  of 
this  kind  is  likely  to  escape,  seem  to  have  been  equally  unsuccess* 
ful.     In  making  this  statement  I  do  not  overlook  Largess  case,  2 
Leonard,  82  ;  and  3  id.  182,  which  by  some  elementary  writers 
and  annotators,  and  in  some  dida  by  judges,  and  perhaps  one  or 
two  decisions  in  this  country,  seems  to  have  been  understood  as 
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warranting  such  a  restriction,  and  upon  which  all  such  elementarjr 
writers,  annotators,  and  judges,  who  profess  such  an  opinion  upon 
any  authority,  rely,  but  which  I  propose  presently  to  show  decide»> 
no  such  thing  as  to  any  vested  estate  of  any  kind. 

Neither  Chancellor  Kent,  in  his  Commentaries,  nor  Mr.  Hil- 
liard,  in  his  work  on  Eeal  Property,  recognize  the  validity  of  such 
a  restriction,  though  they  both  notice  all  the  others  mentioned  as 
good  by  Littleton,  Coke,  Cruise,  Bacon  and  Sheppard  (or  Mr.  Jus- 
tice Doderidge,  whichever  was  the  author  of  the  Touchstone).. 
And  Bacon  and  Billiard,  as  well  as  Feavine,  Cruise*  and  the  anno- 
tators upon  Coke  super  Littleton,  cite  Largess  case  to  another 
point  which  it  does  involve,  but  not  to  that  we  are  now  consid- 
ering. 

Coming  now  to  the  authorities  relied  upon  by  the  counsel  as 
supporting  such  a  restriction.  Doe  v. .  Carter y  8  T.  B.  60,  was  a 
case  which  did  not  in  the  remotest  degree  involve  any  such  ques* 
tion.  But  Lord  Kekyon,  in  a  dictinn  entirely  aside  from  the  case^ 
and  for  which  he  cites  no  authority  (and,  therefore,  not  likely  ta 
nave  been  argued,  or  if  argued  at  all,  to  have  been  as  carefully 
tonsidered  as  the  real  question  upon  which  the  case  turned),  in 
speaking  of  qualifications  to  the  maxim  "  Modus  et  convenHo/'  etc., 
says:  *'For  a  grantor,  when  he  conveys  an  estate  in  fee,  cannot 
annex  a  condition  to  his  grant  not  to  alien  ;  nor  when  he  conveys 
an  estate  tail,  a  coudition  not  to  bar  the  entail ;  such  restrictions 
are  imposed  to  prevent  perpetuities.  But  short  of  that  restriction, 
both  parties  to  a  contract  may  make  it  in  whatever  manner  they 
please." 

Now,  so  far  as  regards  estates  tail,  it  is  no  doubt  true  that  the 
restriction  he  mentions  was  imposed  to  prevent  perpetuities.  But 
this  was,  as  it  seems  to  me,  rather  carelessly  connected  by  him  with 
an  estate  in  fee,  if  indeed  he  intended  to  connect  that  with  the 
reason  given.  And  I  venture  to  say  that  nothing  can  be  found  in 
the  English  law  up  to  that  time  (at  least  I  have  been  able  to  find 
nothing)  which  in  any  manner  indicates  that  the  reason  for  holding 
restrictions  upon  the  sale  of  a  fee  simple  void,  was  to  prevent  per- 
petuities ;  and  the  English  law  is  still,  so  far  as  I  can  discover, 
just  as  far  from  warranting  such  an  idea,  though  this  dictum  has 
given  rise  in  this  country  to  several  dicia  of  the  same  kind. 

The  case  of  Doe  v.  Pearson  I  have  already  referred  to,  and  it  doei^ 
not  relate)  in  any  manner  to  a  restriction  as  to  time. 


JANUARY  TERM,  1874.  77 

Mandlebaam  v.  McDonell. 

Ghray  v.  Blanchardy  8  Pick.  284,  was  the  case  of  a  condition  onlj 
against  using  the  property  in  a  certain  manner  (no  windows  to  be 
placed  in  the  north  wall  of  a  house);  and,  of  course,  all  that  was 
said  about  the  validity  of  a  condition  against  selling  within  a  par- 
tirular  time,  could  be  nothing  else  but  a  dictum  ;  and  upon  exami« 
nation  it  proves  to  be  a  very  careless  dictum^  for  that  eminent  judge. 
He  cites  Coke  Litt.  223,  to  the  proposition  that ''  if  the  condition 
be  that  the  grantee  shall  not  alien  to  particular  persons,  or  within 
a  reasonable  limited  period,  these  conditions  shall  stand,  not  being 
inconsistent  with  the  nature  of  the  estate  granted."    Upon  refer* 
ence  to  the  work  cited,  it  will  be 'found  that  '^  this  shaft  came  never 
oat  of  Littleton's  quiver  of  choice  arrows,^*  nor  from  that  of  Lord 
Coke,  and  that  neither  Littleton  nor  Coke  have  spoken  at  all  of  a 
restriction  for  any  time.     Again  this  dictum  cites  Sheppard's  Touch- 
stone, 131,  to  the  proposition  :  ''If  one  make  a  feoffment  in  fee, 
on  condition  that  the  feoffee  shall  retain  the  land  for  twenty  years 
without  interruption,  it  seems  this  is  a  good  condition."    On  turn- 
ing to  page  131  of  the  Touchstone,  I  find  this  passage  :  ''  If  one 
make  a  feoffment  of  land  in  fee,  on  condition  that  the  feoffor  shall 
retain  the  lands  "  (and  the  rest  of  the  passage  in  the  very  words 
quoted  by  the  judge),  a  difference  in  one  word  which  wholly  changes 
tiie  effect  of  the  passage.     I  should  be  inclined  to  charge  so  obvi- 
ous a  blunder  to  the  printer,  but  for  the  fact  that  without  it  the 
passage  would  be  against  the  purpose  for  which  it  seems  to  have 
been  cited. 

Blachstone  Bank  Y.Davis,  21  Pick.  42,  and  Sivionds  v.  Simonds^ 
3  Mete.  562,  both  contain  dicta  to  a  similar  purport.  But  they 
are  so  obviously  mere  matter  of  illustration,  mere  dicta,  in  no  way 
relating  to  the  question  before  the  court,  and  made  without  exami« 
nation,  that  it  is  unnecessary  to  notice  them  further. 

There  is  also  a  like  dictum  in  the  opinion  of  Judge  Platt,  in 
Jackson  v.  Shutz,  18  John.  184  (a  case  which  has  been  overruled  in 
that  State,  so  far  as-it  has  any  bearing  here,  by  the  well-considered 
oase  of  De  Peyster  v.  Michael,  6  K  Y.  467),  and  Judge  Pl.vtt  cites 
Largos  ease  in  support  of  the  dictum. 

Langdon  v,  Ingram*s  Guardian,  28  Ind.  360,  was  a  devise  of  real 
estate  to  the  widow,  in  trust  for  the  benefit  of  children,  and  the 
restriction  was  upon  her  power  to  convey  until  the  youngest  of  the 
oliildren  should  become  of  age.  I  see  no  objection  to  this,  so  long 
w  it  did  not  violate  the  rule  against  perpetuities.    But  so  far  ai 
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any  thing  is  said  upon  the  right  of  restricting  the  power  of  sale 
generally,  of  an  estate  in  fee,  when  the  conveyance  is  made  directly 
to  the-party  himself  and  for  his  own  benefit,  it  was  aside  from  the 
case,  and  not  authority.  Fisher  v.  Taylor,  2  Rawle,  33,  was  also  a 
conyeyance  to  trustees,  and  involved  substantially  the  same  princi- 
ples as  the  Indiana  case  last  cited. 

In  Mc  Williama  v.  Nislet/y  2  Serg.  &  Sawle,  507,  the  facts  (as 
stated  in  the  brief  of  defendant's  counsel,  which  I  find  sufficiently 
correct  as  far  it  goes)  were  these  :  '^  A  man  deeded  certain  land  to 
his  son-in-law  with  a  restriction  that  he  should  not  sell  it  during 
the  life  of  the  grantor,  except  in  a  specified  contingency.  There 
was  no  condition  for  a  forfeiture  or  limitation  over  in  case  of  sale.'' 
[But  the  restriction  was  imposed  for  the  benefit  of  the  grantee's 
wife  and  children.]  ''The  grantee  conveyed  the  land  in  violation 
of  the  restriction,  by  a  warranty  deed.  He  died,  and  the  children 
(heirs)  brought  ejectment  against  the  party  claiming  under  their 
father^s  deed."  Defendant's  counsel  say:  "The  court  held  the 
restriction  against  alienation  in  the  original  deed  valid,  but  gave 
^'udgment  against  the  plaintiffs  on  the  ground  that  they  were 
estopped  by  the  warranty  in  their  father's  deed."  On  a  careful 
examination,  I  think  it  is  stating  the  case  rather  strongly  to  say 
that  the  court  judicially  decided  the  restriction  to  be  valid.  Tilgh- 
MAK,  J.,  does  clearly  express  that  opinion,  but  in  substance  his 
conclusion  is,  that,  whether  good  or  not,  the  heirs  were  estopped, 
and  the  case  was  clear  upon  that  point  Gibson,  J.,  as  I  under- 
stand him,  does  not  expressly  hold  the  restriction  good,  but  the 
fair  result  of  his  opinion  is  that,  assuming  it  to  be  good,  still  the 
heirs  were  estopped,  and  the  case  was  clear  upon  that  point  The 
last  is  clearly  the  real  ground  of  the  decision,  and,  whether  righ 
or  wrong,  it  is  quite  manifest  neither  of  the  judges  considered 
the  other  question  its  necessary  to  the  decision  upon  that  point, 
nor  therefore  upon  the  case.  But  so  far  as  it  may  be  said  to  have 
treated  the  restrictions  as  valid,  it  was  put  upon  the  ^fround  that 
the  acceptance  of  the  deed  was  equivalent  to  a  covenant  to  stand 
aeixed  *'  to  such  uses  as  appear  to  have  been  intended  in  favor  of 
his  wife  and  children."  And  if  Gibsok,  J.,  can  be  said  to  have 
BQstiinod  the  condition  as  good  at  all,  it  was,  I  think,  upon  thia 
ground  oniy.  and  it  seems  to  me  to  be  impliedly  admitted  by  the 
opinions,  when  taken  together,  that  such  a  resmction  would  not 
be  good  in  common -law  conveyances.     But  certainly  the  restricdoD 
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conid  not  be  sustained  on  this  ground  under  the  will  in  the  present 
case,  for  two  very  satisfactory  re<asons  at  least :  Firsts  we  had  no 
statute  of  uses  in  this  State  until  March,  1849  {Troth  v.  Oreeny  9 
Mich.  358),  and  our  present  statute  would  hardly  sustain  corenanta 
to  stand  seized ;  and,  secondy  had  there  been  such  statute  there 
▼ere  no  parties  here  in  whose  favor  any  use  could  operate,  or  for 
whom  the  devisees  were  to  stand  seized. 

TiLGHMAX,  J.,  after  stating  that  a  restriction  against  selling  to 
a  particular  person  would  be  good,  says:  ^*  So  I  take  it  if  the  re- 
striction was  of  the  alienation  during  a  particular  time,  as  is  proved 
by  the  decision  in  Large's  ciue,  2  Leonard,  82,  which  has  been  cited 
and  recognized  in  the  books,  abridgments,  and  elementary  authors 
of  good  authority  down  to  the  present  day,  and  I  have  no  doubt 
is  good  law.'*  Now,  I  have  carefully  examined  Largos  case  referred 
to,  and  fully  agree  with  the  judge  that  it  is  good  law.  I  feel  equally 
confident  that  it  was  not  then,  and  never  has  been,  any  authority 
for  the  proposition  for  which  the  learned  judge  cites  it,  viz. :  that 
a  restriction  or  condition  in  the  conveyance  of  a  vested  estate  in 
fee  simple  against  alienating  for  a  particular  time  is  valid.  Judge 
TiLGHMAK,  like  Judge  Plait  in  Jackson  v.  Shutz,  18  Johns.  184, 
and  wire  some  of  the  elementary  writers  (Washburn  on  Real  Prop. 
(9),  and  some  annotators  and  compilers,  seems  to  have  overlooked 
the  fact  that  the  estate  to  which  was  attached  the  condition  against 
the  alienation  '^ until  William''  (another  son  of  the  testator) 
"  should  come  of  the  age  of  twenty-two  years,"  was  but  a  contin- 
gerU  remainder,  which  was  not  to  vest  until  the  son  William  should 
arrive  at  that  age  ;  and  might  never  vest  at  all,  and  could  never 
Test  if  the  son  William  should  liappen  to  die  before  that  age  ;  but 
if  he  should  happen  to  live  to  that  age,  the  estate  would  from  that 
moment  vest,  and  from  the  same  moment,  also,  the  restriction,  by 
its  very  terms,  was  to  cease.  The  interest  in  such  a  remainder 
at  that  time  (whatever  it  may  have  become  since)  could  hardly 
be  looked  upon  as  property  subject  to  sale  at  all,  even  without  this 
restriction,  until  the  event  should  happen  upon  which  it  was  to 
vest ;  for,  though  descendible  to  heirs  and  assignable  in  equity,  it 
could  not  be  sold  and  transferred  as  property  by  any  instrument  of 
conveyance  known  to  the  common  law,  though  it  might  (shortly 
after  that  time,  at  least),  in  some  cases,  where  such  a  proceeding 
was  applicable,  b^  cut  ofF,  extinguished  or  barred,  and  in  a  certain 
sense  passed  over,  by  the  estoppel 'created  by  fine  or  common  recov- 
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ery;  a  kind  of  quasi  judicial  proceeding  in  which  the  person  enti- 
tled was  brought  in  as  vouchee.  (Note  to  Coke  Litt,  vol  2,  p.  140; 
2  Cruise's  Dig.,  by  Greenl.,  333.)  Large' 8  case  was  decided  in  K.  B., 
29th  Eliz.y  and  as  reported  is  peculiarly  liable  to  be  misapprehended 
upon  a  histy  glance,  as  the  particular  ground  of  the  judgment  is 
not  mentioned.  But  when  the  facts  arc  examined,  it  will  be  found 
to  be  a  clear  case  of  contingent  remainder,  as  I  have  stated.  "  A, 
fieized  of  lands  in  fee,  devised  the  lands  to  his  wife  until  William, 
his  son,  should  come  to  the  age  of  twenty-two  years,  and  then  the 
remainder  of  part  of  the  lands  to  his  two  sons,  A  and  John;  the 
remainder  of  other  part  of  his  lands  to  two  others  of  his  said  sons, 
upon  condition  that  if  any  of  his  said  sons,  before  William  should 
come  to  the  age  of  twenty-two  years,  shall  go  about  to  make  any 
sale  of  any  part,  etc.,  he  shall  forever  lose  the  lands  and  the  same 
shall  remain  over,  etc.  And  before  his  said  son  William  came  to 
twenty-two  years,  one  of  the  other  sons  leased  that  which  to  him 
belonged,  for  sixty  years,  and  so  from  sixty  years  to  sixty  years^ 
until  two  hundred  and  forty  years  ended,"  etc.  The  question  was, 
whether  this  was  a  breach  of  the  condition,  and  the  court  held  it 
was.  2  Leon.  82.  As.  reported  in  3  Leon.  182,  the  same  devise  is 
stated  cs  follows:  ^' A,  seized  of  lands  in  fee,  devised  the  same  to 
his  wife  till  William,  his  younger  son,  should  come  to  the  age  of 
twenty-two  years,  the  remainder  when  the  said  William  should 
come  to  such  age,  of  his  lands  in  D  to  his  two  sons,  Alexander  and 
John,  the  remainder  of  his  lands  in  C  to  two  other  of  his  sons, 
upon  condition,  Quod  si  aliquis  dictorum  filiorum  suorum  circum- 
ibit  vendere  terram  suam,  before  his  said  son  William  should  att^n 
his  said  age  of  twenty-two  years  iti perpetuum  perderet  eam,^  and 
the  other  facts  as  in  the  case  in  2  Leonard,  82.  Now,  this  is  the 
case  of  a  contingent  remainder,  as  given  by  Mr.  Fearne  on  Contin- 
gent Remainders,  p.  5,  and  of  the  first  class  mentioned  by  him,  for 
which  he  cites,  among  others,  this  same  case.  See  Thomas'  Coke 
Litt,  vol.  2,  pp.  104  and  105  (top  paging  2d  Amer.ed.)  In  Bacon's 
Abridgment,  vol.  7,  p.  749  (Amer.  ed.  1813),  title  "  Remainder," 
I  find  the  precise  case  stated  (except  that  twenty-one  instead  of 
twenty-two  years  is  inserted):  *'  But  if  one  gives  lands  to  A  till  B 
comes  to  twenty-one  years  of  age,  and  when  B  comes  to  such  age 
then  the  remainder  over,  this  remainder  is  contingent,  and  uncer- 
tain whether  it  will  over  vest,  for  if  B  dies  before  such  age,  the 
remainder  is  become  void."    And  in  the  margin  I  find  a  reference 
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to  2  LeoD.  82,  and  3  id.  182,  this  same  Largtfs  case.  Mr.  Grnise 
(2  Graise's  Dig.,  by  Oreenl.,  top  paging,  230),  and  Mr.  Hilliard,  in 
his  work  on  real  estate  (vol.  1,  p.  514),  cite  the  same  case  as  one  of 
contingent  remainder,  and  neither  of  them,  nor  Sheppard's  Toach« 
stone,  nor  any  of  the  annotators  of  Coke  upon  Littleton,  refers  to 
it  under  the  head  of  conditions  or  restrictions  upon  the  sale  of  a 
fee. 

The  case  falls  clearly  within  the  definition  of  a  contingent  re- 
mainder, as  given  by  all  the  works  on  the  subject,  including  Mr. 
Washbnm,  who,  in  his  useful  work  on  real  estate,  has  correctly 
defined  the  various  classes  of  such  remainders,  without  referring 
for  this  purpose  to  Largess  case  (though  he  cites  works  which  cite 
it  as  a  contingent  remainder),  while  he  does  cite  the  case  as  war- 
ranting a  restriction  upon  the  power  to  sell  a  vested  estate  in  fee 
for  a  reasonable  time,  a  proposition  which  it  does  not  tend  to  sup- 
port 

When  it  is  so  dear  that  Large's  case  is  no  authority  for  such  a 
proposition,  it  is  perhaps  not  very  important  by  whom,  or  how  many 
times  it  may  have  been  cited  for  that  purpose.  But,  so  far  as  ap- 
pears from  the  books  to  which  I  have  had  access,  the  first  instance 
in  which  it  is  found  cited  to  sustain  such  a  restriction,  is  in  a  note 
to  Sheppard's  Touchstone,  p.  129  (Amer.  ed.  of  1808),  which  I  take 
to  be  the  note  of  Mr.  Hilliard,  the  English  editor  to  the  edition  of 
1780.  The  passage  of  the  Touchstone  to  which  it  is  appended  is 
that  ^'if  a  conveyance  be  made  of  land,  eta,  in  fee  simple  by  a  deed 
or  will,  upon  condition  that  the  feoffee  or  grantee  shall  not  alien 
to  certain  persons,  this  is  a  good  condition."  Mr.  Hilliard's  note  is 
in  these  words :  **  And  the  grantee  may  also  be  restrained  from 
alienating  for  a  particular  time  :  Largess  case,  2  Leon.  82 ;  3  id. 
182." 

The  statement  of  the  case,  already  made,  shows  that  this  is  a  very 
careless  note,  based  upon  an  evident  misapprehension  of  the  case. 
And  relying  probably  upon  this  or  some  other  equally  careless  note 
of  the  case  (for  it  could  not  have  been  done  upon  a  careful  exami- 
nation of  the  case),  Mr.  Owillim,  in  1797,  appends  a  similar  note 
(citing  the  same  case)  to  a  passage  in  Bacon's  Abridgment,  '*  Con  • 
dition,''  ''L,"  apparently  unconscious  that  Bacon  himself  had 
stated  and  cited  the  same  case  in  the  text  of  the  same  work,  as  a 
case  of  contingent  remainder,  which,  if  correct,  completely  nulli- 
fies it  as  an  authority  for  imposing  such  a  restriction  upon  a  vested 
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estate  in  fee,  for  which,  as  the  context  shows,  Mr.  Owillim  dtes  it. 
Had  the  case  been  cited  for  such  a  purpose  before  the  judges  who 
decided  it,  they  would  haye  stared  with  astonishment. 

This  disposes  of  all  the  cases  cited  by  defendants'  counsel,  so  bur 
as  they  purport  to  be  rested  upon  the  authority  of  any  decided 
cose. 

Dougal  y.  Fryers  3  Mo.  40,  so  far  as  it  holds  that^  in  case  of  the 
conyeyanco  of  an  estate  in  fee  to  a  minor,  a  restriction  against  hia 
selling  during  his  minority  is  good,  is  undoubtedly  correct,  as  he 
could  not  sell  without  such  restriction.  And  I  find  no  fault  with 
the  decision  as  to  the  effect  of  the  change  of  the  age  of  majority 
as  fixed  by  the  Spanish  law,  made  by  subsequent  statute,  which 
may  be  right  or  wrong.  But  what  is  said  in  the  opinion  upon  the 
power  of  extending  the  restriction  beyond  the  age  of  majority, 
finds,  as  I  think  I  haye  sufficiently  shown,  no  support  in  the  Eng- 
lish common  law.  And  the  reason  or  maxim  upon  which  the  court 
seem  to  rest  the  yalidity  of  the  restriction  :  '^  Cujus  est  dare  ejus 
est  dispojiere,^^  is  too  broad,  and  proyes  too  much,  as  it  would 
equally  warrant  a  total  and  perpetual  restraint  of  the  power  of  sale, 
or  the  cutting  off,  at  the  will  of  the  parties  creating  the  estate,  any 
of  the  other  legal  incidents  of  an  estate  in  fee.  And  when,  aff 
another  reason,  it  is  said  ^^  the  limitation  is  not  upon  the  estat8; 
but  the  power  to  sell,"  the  distinction  is  too  refined  for  clear  com- 
prehension by  ordinary  minds,  and  one  which  does  not  seem  to  haye 
occurred  to  Littleton  or  Coke,  or  the  other  most  approYed  English 
writers  upon  the  law  of  real  estate,  and  not  yery  generally  to 
American  writers.  No  authority  is  cited  by  the  court,  for  the 
yalidity  of  such  a  restriction  as  to  time,  nor  does  it  appear  that  any 
W9A  cited  by  counsel. 

Stewart  y.  Brady,  3  Bush  (Ky.),  623,  followed  by  Stewart  t.  Bar-- 
row,  7  id.  368,  expressly  holds  that  a  restriction  upon  the  power 
of  sale  of  a  fee  for  a  particular  time  is  good.  But  no  authority  is 
cited  by  the  court,  and  few  by  the  counsel,  and  the  case  does  not 
seem  to  haye  been  much  considered  upon  principle.  There  was  no 
deyise  over,  and  the  opinion  admits  that  the  restriction  was  not 
made  a  condition,  but  that  the  deyise  was  of  an  unconditional 
estate,  subject  to  this  absolute  restriction.  In  whose  faror  then 
(as  I  have  asked  with  reference  to  the  present  oase)  was  the  restric- 
tion imposed  P  And  who  had  a  right  to,  or  an  interest  in,  itB 
enforcement,  or  to  recoyer  for  a  breach  P 
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We  were  also  cited  to  Perkins  y.  Clackj  3  Head  (Tenn.),  434, 
bat  we  are  nnable  to  perceive  that  it  has  any  bearing  upon  the 
question.  And  the  same  may  be  said  of  the  case  of  8Aonk  y.  Brown, 
61  Penn.  St.  320,  in  which  the  court  expressly  held  that  the  restric- 
tion did  not  affect  the  case ;  the  deyise  made  by  the  wife,  owing  to 
the  disability  of  coyerture,  being  yoid  without  the  restriction. 

We  are  entirely  satisfied  there  has  neyer  been  a  time  since  the 
statute  quia  emptores  when  a  restriction  in  a  conveyance  of  a  vested 
estate  in  fee  simple,  in  possession  or  remainder,  against  selling  for  a 
particular  period  of  time,  was  valid  by  the  common  law.  And  we 
think  it  would  be  unwise  and  injurious  to  admit  into  the  law  the 
principle  contended  for  by  the  defendant's  counsel,  that  such 
restrictions  should  be  held  valid,  if  imposed  only  for  a  reasonable 
time.  It  is  safe  to  say  that  every  estate  depending  upon  such  a 
question  would,  by  the  very  fact  of  such  a  question  existing,  lose  a 
large  share  of  its  market  value.  Who  can  say  whether  the  time  is 
reasonable,  until  the  question  has  been  settled  in  the  court  of  last 
resort ;  and  upon  what  standard  of  certainty  can  the  court  decide 
it?  Or,  depending  as  it  must  upon  all  the  peculiar  facts  and  cir- 
cumstances of  each  particular  case,  is  the  question  to  be  submitted 
to  a  jury?  The  only  safe  rule  of  decision  is  to  hold,  as  I  under- 
stand the  common  law  for  ages  to  have  been,  that  a  condition  or 
restriction  which  would  suspend  all  power  of  alienation  for  a 
single  day  is  inconsistent  with  the  estate  granted^  unreasonable 
and  void. 

Certainly  the  law  of  real  estate,  as  to  the  incidents  and  nature 
of  the  several  species  of  estates  and  the  effect  of  the  recognized 
instruments  and  modes  of  transfer,  is  of  too  much  importance  to 
be  sacrificed  to  the  unskillfuluess,  the  whims  or  caprices  of  a  few 
peculiar  individuals  in  isolated  cases. 

The  decree  of  the  Superior  Court,  overruling  the  demurrer  and 
granting  the  relief  prayed  by  the  bill,  was  correct,  and  should  be 
affirmed,  with  costs. 


CooLBT,  J.,  and  Graves,  Ch.  J.,  concurred. 
Gampbbll,  J.,  did  not  sit  in  this  case. 


Decree  affirmed. 
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Buck,  appellant,  v.  Smith. 

(29  Mich.  168.) 
Specifle  pefformanee  —  ofpartnerMp  agreement  not  enfareeable, 

Tlie  court  will  not  Interfere  to  Bpecificallj  enforce  a  contract  which  bj  iti 
nature  is  not  practically  enforceable  on  both  sides.  Accordingly,  where  an 
agreement  had  been  made  for  a  partnership  between  plaintiff  and  defendant, 
bj  which  defendant  was  to  contribute  an  amount  of  money  and  plaintiff  only 
his  services,  hdd,  that  an  action  would  not  lie  to  compel  the  performance 
of  the  agreement. 

BILL  by  Moses  Back  against  William  Smith  to  compel  the  speci- 
fic performance  of  a  partnership  agreement,  and  for  other 
relief.  The  court  below  dismissed  the  bill.  SufiScient  fact^  are 
given  in  the  opinion. 

Mosea  Buck,  in  person,  and  Z>.  W,  Perkins,  for  complainant. 

C.  L  Walker,  for  defendant. 

Obiybs,  Oh.  J.  This  is  an  appeal  by  complainant  from  a  final 
decree  by  the  Gircnit  Oonrt  for  the  county  of  Cheboygan  in  chan- 
cery, dismissing  the  bill. 

l?he  record  is  quite  imposing,  but  it  is  unnecessary  to  repeat 
much  of  it,  or  to  enter  into  a  minute  or  extended  discussion.  There 
are  several  grounds  of  objection  more  or  less  serious  to  any  explicit 
relief  in  equity.  Our  attention  will  be  chiefiy  confined  to  one  which 
is  insuperable. 

The  bill  is  by  the  complainant  against  Smith  alone,  to  compel  a 
specific  performance  and  for  incidental  relief.  The  leading  and 
material  features  of  the  case  which  the  complainant  sets  forth,  and 
on  which  his  equity  is  grounded,  may  be  briefly  indicated. 

He  states  in  substance  that  in  1867,  George  W.  Swan,  John  B. 
McArthur,  William  McArthur  and  John  F.  McDonald  were  in 
partnership  under  the  name  of  McArthur  &  Oo. ;  that  the  memben 
of  the  firm  owned  as  tenants  in  common  a  large  amount  of  pine 
lands  in  the  counties  of  Oheboygan,  Presque  Isle,  Otsego  and  Em 
met,  in  this  State,  and  mills,  water  power  and  other  real  property^ 
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Oie  said  Swan  and  John  R  McArthar  holding  an  undivided  half; 
that  the  firm  also  owned  and  held  there  a  very  large  and  valnable 
personal  property,  consisting,  among  other  things,  of  lumber,  tim- 
ber, shingles,  store  goods,  teams,  tools,  machinery  and  the  like, 
suitable  for  large  lumbering  operations;  that  the  firm  were  carrying 
on  the  business  of  manufacturing  and  selling  lumber  on  an  exten- 
siye  scale,  using  the  pine  on  the  lands  before  mentioned  as  needed; 
that  Smith  resolved  to  purchase  the  interest  of  Swan  and  John  B. 
McArthur  and  then  to  enter  into  partnership  with  the  other  pro- 
prietors, namely,  McDonald  and  William  McArthur,  with  the  view 
of  erecting  new  mills,  improving  the  property  in  various  ways,  and 
carrying  on  the  lumber  business;  that  in  contemplation  of  such  pur- 
chase and  the  institution  of  such  firm,  it  was  understood  between 
complainant  and  Smith  that  the  purchase,  when  effected,  should  be 
for  their  joint  benefit;  that  Smith  should  advance  the  required 
funds  for  the  purchase,  and  so  much  as  should  be  necessary  in  car- 
lying  on  the  operations  of  the  expected  partnership,  and  should 
take  the  title;  that  complainant,  being  skilled  and  having  experi- 
ence in  such  business,  should  be  a  partner  in  the  contemplated  firm, 
and  should  put  in  his  special  skill  and  his  services,  and  in  that  way, 
and  from  the  profits  and  gains  in  the  business,  make  up  his  share 
of  the  outlay;  that  complainant  was  to  remove  to  Cheboygan  and 
be  an  active  copartner  in  the  new  firm,  and  be  the  general  mana- 
ger of  the  business,  and  exercise  the  general  control  and  super- 
vision. 

It  is  then  stated  that  Smith  proceeded  to  buy  the  half  interest  of 
Swan  and  John  R  McArthur,  and  on  the  26th  of  November,  1867, 
took  a  conveyance  in  his  own  name,  and  that  shortly  afterward,  and 
on  the  10th  of  January,  1868,  he  and  complainant,  in  furtherance 
of  the  foregoing  understanding  between  them,  entered  into  the  fol- 
lowing written  agreement: 

'*  Memoranda  of  agreement  made  this  10th  day  of  January,  A.  D. 
1868,  by  and  between  William  Smith,  of  Westfield,  New  York,  of 
the  first  part,  and  Moses  Buck,  of  Eae(t  Saginaw,  Michigan,  of  the 
second  part,  witnesseth:  That  said  Smith  claims  to  own  and  be 
possessed  in  fee  simple  of  certain  lands,  water  power  and  personal 
property,  same  purchased  of  John  R  McArthur  and  George  W. 
Swan  by  their  deed  of  November  26,  1867.  Now  the  said  Smith 
hereby  agrees  to  sell  and  convey,  by  deed  of  quit-claim,  to  said 
Buck,  one-half  of  said  purchase,  being  one-fourth  part  of  all  said 
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property  described  in  said  McArthur  and  Swan's  deed,  sitaate  in 
the  counties  of  Gheboygan,  Presqne  Isle,  Otsego  and  Emmet,  in  the 
State  of  Michigan — five  dollars  is  hereby  acknowledged — and  said 
Back  agrees  to  pay  fourteen  thousand  dollars  in  fire  years  from 
November  26,  1867,  with  interest  annually  at  twelve  per  cent  per 
annum,  and  also  one-half  of  all  improvements  and  expenditures  to 
erect  mills,  cut  logs  and  do  all  and  every  part  of  the  necessary  out- 
lay for  a  general  lumber  manufacturing  business;  also,  to  go  and 
reside  at  Cheboygan  and  attend  personally  and  industriously  to  said 
lumbering  business;  it  is  further  agreed  that  none  of  the  personal 
effects  connected  with  this  purchase  shall  bo  claimed  or  used  by 
said  Buck  for  other  purposes  than  the  company  business  in  connec* 
tion  with  said  lumbering  establishment,  so  long  as  any  part  of  said 
payment  remains  unpaid;  but  said  Buck  shall  have  right  to  pay 
any  and  all  such  sums  at  any  time,  when  and  as  fast  as  he  so  elects; 
and  the  said  Smith  agrees  to  deed  whenever  so  fully  paid,  from 
profits  of  business  or  otherwise." 

It  is  not  unworthy  of  notice  that  the  bill  does  not  allege  that 
complainant  had  any  understanding  or  agreement  with  either 
William  McArthur  or  McDonald,  two  of  the  proprietors  who  were 
to  be  parties  to  the  contemplated  partnership,  that  he  was  to  become 
a  partner  with  them  or  be  admitted  to  the  control  and  supervision 
of  any  interest  they  had  or  might  have. 

After  the  written  contract  with  Smith,  complainant  alleges  that 
he  proceeded  to  act  up  to  the  spirit  of  his  arrangement  with  him  ; 
that  he  was  ready  and  desirous  to  enter  into  the  projected  partner- 
ship, and  ready  and  anxious  to  assume  and  take  upon  himself  the 
management  and  control  of  the  property  and  affairs,  and  that  he 
paid  to  Smith,  by  the  note  of  one  William  Peter,  $1,070  of  the 
consideration ;  that,  notwithstanding  this,  the  defendant  and  the 
other  co-proprietors,  McDonald  and  William  McArthur,  dis- 
regarded the  arrangement  so  made  with  him  by  Smith,  and  entered 
into  a  partnership  among  themselves  and  excluded  him  altogether, 
and  deprived  him  of  his  chance  to  employ  his  skill  and  services  as 
it  had  been  agreed  between  himself  and  Smith  that  he  might  and 
should  do.  The  bill  then  further  states  that  some  time  afterward 
McDonald  transferred  one-half  of  his  interest  to  William  McArthur, 
who  conveyed  an  equivalent  interest  to  one  Ward  B.  McArthur, 
and  that  thereupon  Smith,  McDonald  and  the  two  McArthurs  be< 
came  copartners  m  the  lumber  business  on  the  property  in  ques- 
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tion  under  the  name  of  McArthnr,  Smith  &  Go. ;  that  the  bnginess 
has  been  and  is  being  carried  on  by  that  firm  very  eztensirely  and 
with  yery  large  gains ;  that  mnch  valuable  timber  has  been  and  is 
being  cut  off,  and  that  the  whole  property  is  of  great  yalne.  The 
bill  asks  a  speciflo  performance  of  the  agreement,  an  acconnting, 
and  such  relief  by  injunction  as  will  protest  the  complainant's 
interests. 

We  consider  it  yery  clear  that  the  case  which  the  complainant 
makes  by  his  bill  is  not  suitable  for  the  jurisdiction  invoked.  The 
power  vested  in  courts  of  equity  to  compel  the  specific  performance 
of  contracts,  instead  of  leaving  parties  in  all  cases  to  obtain  com- 
mon-law redress  through  actions  for  damages,  is  a  very  useful  one, 
when  legitimately  exercised.  It  must,  however,  be  borne  in  mind 
that  the  jurisdiction  has  many  necessary  limits  and  qualifications, 
and  that  it  does  not  necessarily  attach  or  operate  with  imperative 
force  wherever  a  contract  relation  exists  which  the  complainant  has 
respected  and  the  defendant  has  not.  In  each  case  the  court  must 
consider  whether,  in  view  of  all  the  facts  and  .those  doctrines  which 
are  interwoven  with  the  very  texture  of  equity  jurisprudence,  and 
in  view  of  the  specific  peculiarities  presented,  and  the  settled  prin- 
ciples and  maxims  of  the  court,  it  is  right  and  proper  to  entertain 
the  case  and  administer  relief.  McMurtrie  v.  Bennetts,  Har.  Gh. 
124 ;  Smith  v.  Lawrence,  15  Mich.  499;  Chambers  v.  Livermore,  id. 
881 ;  Millard  v.  Tayloe,  8  Wall.  557. 

Among  the  primary  considerations  is  the  question  whether  the 
substantial  sense  and  design  of  both  parties  can  be  worked  out  by 
the  decree  of  the  court,  since  the  real  equiiy  of  the  proceeding,  the 
spirit  of  the  particular  jurisdiction,  means  performance  on  both 
sides  and  not  a  compulsory  surrender  by  one  party  to  another  with- 
out a  present  substantial  and  practical  equivalent,  an  equivalent 
susceptible  of  enforcement  and  execution  by  the  court. 

Now,  what  is  the  real  essence  of  the  case  made  by  this  bill  7 
What  is  the  arrangement  the  court  is  asked  to  carry  out  ?  It  is  an 
agreement^  according  to  the  representation  of  complainant,  be- 
tween himself  and  the  defendant,  by  which  the  latter  agreed 
to  convey  an  undivided  interest  in  real  and  personal  property  held 
by  defendant  in  common  with  third  persons,  and  that  the  com- 
plainant should,  for  an  indefinite  time,  become  a  partner  with  the 
defendant  and  such  third  persons  in  operating  the  property  ;  that 
the  defendant  should  advance  from  time  to  time  the  complainant's 
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qnota  of  the  funds  necessary  for  the  business  and  the  improyement 
of  the  property ;  that  the  complainant  should  have  the  right  to 
manage  and  direct  the  business  and  the  improyements ;  and  that 
he  would  employ  his  time,  skill,  judgment  and  experience  in  the 
direction  and  supervision  of  the  property  and  business^  and  that 
the  purchase  price  t>f  his  proprietary  share,  and  the  amount  ad- 
yanced  for  his  benefit  in  carrying  on  the  business,  should  be  paid 
by  his  skill  and  seryices  in  the  concern,  and  the  gains  obtained  in 
the  enterprise. 

Waiying  all  objection  founded  on  the  circumstance  that  the  bill 
does  not  assert  that  McDonald  and  McAri;hur  became  in  any  man- 
ner engaged  with  complainant  to  admit  him  to  a  partnership,  or  to 
clothe  him  with  any  right  of  power  to  manage  their  interests,  we 
first  encounter  the  rule,  which  is  pretty  well  recognized,  that  the 
court  will  not  enter  upon  so  yain  an  undertaking  as  to  compel  a 
party  to  go  into  a  partnership  where  the  agreement  is  silent  as  to 
its  duration,  and  where,  therefore,  it  may  be  dissolyed  at  the  will 
of  either  as  soon  as  formed. 

But,  secondly,  we  confront  the  ineyitable  and  yery  formidable 
objection  that  the  agreement  by  its  yery  nature  is  practically  not 
enforceable  on  both  sides. 

It  is  extremely  plain  that  the  court  cannot  assume  to  enforce  the 
performance  of  daily  prospectiye  duties,  or  superyise  or  direct  in 
adyance  the  course  or  conduct  of  one  who  is  to  control  and  manage 
in  the  interest  of  a  firm  in  which  he  is  to  stand  as  a  member,  and 
where,  too,  the  stipulated  arrangement  as  plainly  set  forth  contem- 
plates that  his  personal  skill  and  judgment  shall  be  applied  and 
goyern  according  to  the  shifting  needs  of  property  and  business. 
No  court  is  competent  to  execute  such  an  arrangement.  The  com- 
plainant's portion  of  the  executory  scheme,  then,  which  relates  to 
his  introduction  to  the  position  of  partner  and  manager,  to  his 
rights  and  duties  in  that  position  and  to  the  agreed  method  for 
/working  out  the  compensation  to  be  made  by  him  for  the  benefit 
he  seeks,  cannot  be  specifically  enforced.  Looking  at  the  case 
made  by  the  bill,  the  court  is  powerless  to  execute  the  equiyalent 
the  complainant  is  bound  to  render.  If  a  conyeyance  to  the  com- 
plainant should  be  ordered,  ho  would  get  at  once  the  essence  of 
what  he  claims,  whilst  the  defendant  would  fail  in  getting,  through 
a  decree,  any  substantial  consideration  whateyer. 

As  tho  court  possesses  no  means  by  which  to  work  out  perform- 
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tnoe  on  the  part  of  the  complainant,  he  wonld  become  at  once 
inTested  with  the  benefit  for  which  he  prosecutes,  whilst  the 
defendant  wonld  be  left  standing  npon  a  naked  right  to  exact  the 
consideration  through  the  future  performance  of  duties  incapable 
of  being  specifically  decreed.  The  doctrine  of  the  court  will  not 
Bauction  such  one-sided  relief.  Blacheit  v.  Bates,  L.  R.,  1  Gh. 
App.  117 ;  Stacker  y.  Brockeliank,  5  E.  L.  &  E.  67 ;  Johnson  y. 
Shrewsbury  £  B.  R.  W.  Co,,  19  id.  584 ;  Pickering  y.  Bishop 
of  Ely,  2  Y.  &  ColL  0.  0.  249 ;  Kemble  y.  Kean,  6  Sim.  333 ; 
Kimberly  y.  Jennim^s,  6  id.  340 ;  Baldwin  y.  Society  for  Dif* 
fating,  etc.,  9  id.  394 ;  Gervais  y.  Edwards,  2  Dr.  &  W.  80 ;  Bozon 
T.  Farlaw,  1  Mer.  459 ;  Flight  y.  BoUand,  4  Russ.  298. 

It  is,  then,  yery  apparent  that,  apart  from  other  difSculties,  the 
case  presented  by  the  bill  is  wanting  in  mutuality,  and  is  not  so 
constituted  as  to  warrant  the  court  in  giying  the  relief  demanded. 
As  a  consequence,  the  decree  below,  dismissing  the  bill,  must  be 
affirmed,  with  costs,  but  to  preclude  all  question  as  to  the  effect  of 
it,  it  may  be  so  yaried  as  expressly  to  be  without  prejudice  to  any 
proceedings  at  law  the  complainant  may  think  proper  to  take. 


Campbell  and  Gooley,  JJ.,  concurred. 
OsBiSTL/LEroT,  J.,  did  not  sit  in  this  case. 


Ordered  accordingly 


PsoFLB  ex  rel.  Sutheblakd  y.  OoyEBiroB. 

(S9Mioh.8»).) 
JurisdieHan  —  isiue  of  mandamvs  to  governor  of  State. 

TIm  eourtt  cannot  say  that  a  duty  imposed  npon  the  governor  of  the  State 
night  have  been  imposed  npon  an  inferior  officer.  Reasons  of  a  oonclnsiye 
nature  mnst  be  presumed  to  have  beei;  found  requiring  the  particular 
authority  to  be  confided  to  the  cliief  executive,  and  the  courts  cannot,  for  the 
porposes  of  their  jurisdiction,  treat  the  question  as  if  an  inferior  officer  had 
been  required  to  perform  the  duty. 

^6  courts  of  a  State  have  not  jurisdiction  to  compel,  by  mandamus,  the 
governor  to  perform  a  duty  imposed  upon  him  by  law,  whether  it  be  minis 
torial  or  politicaL    (See  note*p.  98.) 
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4  PPLIOATION  for  an  order  to  show  cauae,  etc.,  upon  the  lete. 
£\,  tion  of  John  L  Sutherland  and  others  against  the  GoTemor 
of  Michigan.    The  facts  are  folly  stated  in  the  opinion. 

Alfred  RusseUy  for  relators. 

Isaeu)  Marston,  Attorney-Oeneraly  for  respondent. 

CooLEYy  J.  This  is  an  application  for  an  order  requiring  the 
gOTcmor  to  show  cause  why  he  does  not  issue  his  certificate  show- 
ing that  the  Portage  Lake  and  Lake  Superior  ship  canal  and  harbor 
have  been  constructed  in  conformiiy  with  the  acts  of  Oongress 
making  a  land  grant  for  the  same^  and  the  acts  of  the  legislature 
of  this  State  conferring  the  grant  upon  a  corporation^  which  the 
relators  now  claim  to  represent. 

When  the  application  was  first  presented  to  us,  we  declined  to 
make  the  usual  ex  parte  order  until  the  question  of  our  jurisdiction 
in  the  premises  should  have  been  argued^  and  this  having  now  been 
done  on  the  voluntary  appearance  of  counsel  for  the  relators,  and 
of  the  attorney-general  on  behalf  of  the  governor,  the  question  of 
jurisdiction  is  submitted  for  our  decision. 

The  duty  we  are  asked  to  compel  the  governor  to  perform  is  one 
imposed  upon  him  by  statute,  and  it  consists  in  the  issue  of  a  cer- 
tain certificate  when  he  shall  be  satisfied  that  certain  work  has  been 
done  in  conformity  with  the  law.  The  purpose  of  the  certificate  is 
to  furnish  to  the  beneficiaries  under  the  land  grant  the  evidence  of 
their  right  to  the  land,  to  which  the  certificate,  if  granted^  is 
understood  to  entitle  them  ;  so  that  the  question  involved  in  the 
controversy  is,  so  far  as  the  relators  are  concerned,  one  of  private 
right  and  private  property.  The  governor,  as  we  understand  it» 
concedes  that  the  canal  and  harbor  are  constructed  in  proper  man- 
ner, but  he  insists  that  the  spirit  and  intent  of  the  Federal  and 
State  statutes  have  not  been  complied  with,  inasmuch  as  the  canal 
has  been  constructed  upon  private  property,  so  that  the  public  are 
not  assured  the  benefits  anticipated  and  meant  to  be  secured  in 
making  the  grant ;  and  for  this  reason  he  refuses  his  certificata 
The  relators  thereupon  insist  that  this  presents  for  our  considera- 
uon  the  simple  question  whether  the  governor  construes  correctly 
the  statutes  involved,  and  if  not,  they  claim  to  be  entitled  to  the 
proper  remedy  from  the  courts.     Li  other  words,  they  insist  that 
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the  question  inyolred  has  become,  by  the  concession  of  the  goyemoi 
that  the  work  has  been  done,  purely  a  judicial  question,  inyolying 
nothing  but  a  proper  construction  of  the  law. 

It  is  not  claimed  on  the  part  of  the  relators  that  this  court  or  any 
other  has  jurisdiction  to  require  and  compel  the  performance  by  the 
gofemor  of  his  political  duties,  or  the  duties  deyolyed  upon  him  as 
a  component  part  of  the  legislature.  It  is  conceded  that  these,  under 
the  constitution  and  laws,  are  to  be  exercised  according  to  his  own 
judgment,  and  on  his  own  sense  of  official  responsibility,  and  that 
from  his  decision  to  act  or  decline  to  act  there  can  be  no  appeal  to 
the  courts.  Nor  is  it  pretended  that  where  any  ezecutiye  act 
whatsoeyer  is  manifestly  submitted  to  the  goyemor's  judgment  or 
discretion,  such  judgment  or  discretion  can  be  coerced  by  judicial 
writ  What  is  claimed  is,  that  where  the  act  is  purely  ministerial, 
and  the  right  of  the  citizen  to  haye  it  performed  is  absolute,  the 
goyemor,  no  more  than  any  other  officer,  is  aboye  the  laws,  and 
the  obligation  of  the  courts,  on  a  proper  application,  to  require 
him  to  obey  the  laws,  is  the  same  that  exists  in  any  other  case 
where  an  official  ministerial  duty  is  disregarded. 

It  may  be  doubted  if  this  concession  would  not  require  us  to  dis* 
miss  the  present  application,  if  not  to  deny  our  jurisdiction  in  all 
cases  where  the  goyemor  is  respondent  and  his  executiye  action  or 
duties  are  inyolyed.  There  is  no  yery  clear  and  palpable  line  of 
distinction  between  those  duties  of  the  goyernor  which  are  political, 
and  those  which  are  to  be  considered  ministerial  merely;  and  if  we 
should  undertake  to  draw  one,  and  to  declare  that  in  all  cases  fall- 
ing on  one  side  the  line  the  goyemor  was  subject  to  judicial  pro- 
cess, and  in  all  falling  on  the  other  he  was  independent  of  it,  we 
should  open  the  doors  to  an  endless  train  of  litigation,  and  the  cases 
would  be  numerous  in  which  neither  the  goyemor  nor  the  parties 
would  be  able  to  determine  whether  his  conclusion  was,  under  the 
law,  to  be  final,  and  the  courts  would  be  appealed  to  by  eyery  dis- 
satisfied party  to  subject  a  co-ordinate  department  of  the  goyem- 
ment  to  their  jurisdiction.  Howeyer  desirable  a  power  in  the 
jndiciary  to  interfere  in  such  cases  might  seem  from  the  standpoint 
of  interested  parties^  it  is  manifest  that  harmony  of  action  between 
the  executiye  and  judicial  departments  would  be  directly  threatened, 
and  that  the  exercise  of  such  power  could  only  be  justified  on  most 
imperatiye  reasons.  Moreoyer,  it  is  not  customary  in  our  republi- 
can goyemment  to  confer  upon  the  goyemor  duties  merely  minis- 
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terial,  in  the  performance  of  which  he  is  to  be  left  to  no 
oretion  whatever;  and  the  presamption  in  all  cases  mnst  be,  where 
a  dnty  is  deyolved  upon  the  chief  executive  of  the  State  rather  than 
npon  an  inferior  officer,  that  it  is  so  because  his  superior  judgment, 
discretion,  and  sense  of  responsibility  were  confided  in  for  a  more 
accurate,  faithful,  and  discreet  performance  than  could  be  relied 
upon  if  the  duty  were  devolved  upon  an  officer  chosen  for  inferior 
duties.  And  if  we  concede  that  cases  may  be  pointed  out  in  which 
it  is  manifest  that  the  governor  is  left  to  no  discretion,  the  present 
is  certainly  not  among  them,  for  here,  by  the  law,  he  is  required  to 
judge,  on  a  personal  inspection  of  the  work,  and  must  give  his  cer- 
tificate on  his  own  judgment,  and  not  on  that  of  any  other  person, 
officer  or  department. 

We  are  not  disposed,  however,  in  the  present  case,  to  attempt  on 
any  grounds  to  distinguish  it  from  other  cases  of  executive  duty 
with  a  view  to  lay  down  a  narrow  rule  which,  while  disposing  of 
this  motion,  may  leave  the  grave  question  it  presents  to  be  presented 
again  and  again  in  other  cases  which  the  ingenuity  of  counsel  may 
be  able  to  distinguish  in  some  minor  particulars  from  the  one  before 
US.  If  a  broad  general  principle  underlies  all  these  cases,  and  re- 
quires the  same  decision  in  all,  it  would  scarcely  be  respectful  to 
the  governor,  or  consistent  with  our  own  sense  of  duty,  that  we 
should  seek  to  avoid  its  application  and  strive  to  decide  each  in  sac- 
cession  upon  some  narrow  and  perhaps  technical  point  peculiar  to 
the  special  case,  if  such  might  be  discovered. 

And  that  there  is  such  a  broad  general  principle  seems  to  us  very 
plain.  Our  government  is  one  whose  powers  have  been  carefully 
apportioned  between  three  distinct  departments,  which  emanate 
alike  from  the  people,  have  their  powers  alike  limited  and  defined 
by  the  constitution,  are  of  equal  dignity,  and,  within  their  respect- 
ive spheres  of  action,  equally  independent.  One  makes  the  lawSy 
another  applies  the  laws  in  contested  cases,  while  the  third  must 
see  that  the  laws  are  executed.  This  division  is  accepted  as  a  neces- 
sity in  all  free  governments,  and  the  very  apportionment  of  power 
to  one  department  is  understood  to  be  a  prohibition  of  its  ezeroiBe 
by  either  of  the  others.  The  executive  is  forbidden  to  ezerciae 
judicial  power  by  the  same  implication  which  forbids  the  courts  to 
take  upon  themselves  his  duties. 

It  is  true  that  neither  of  the  departments  can  operate  in  all  re- 
spects independently  of  the  others^  and  that  what  are  called  the 
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checks  and  balances  of  government  constitute  each  a  restraint  upon 
the  rest.  The  legislature  prescribes  rules  of  action  for  the  courts, 
and  in  many  particulars  may  increase  or  diminish  their  jurisdic- 
tion; it  also,  in  many  cases,  may  prescribe  rules  for  executive  action, 
and  impose  duties  upon  or  take  powers  from  the  governor;  while  in 
turn,  the  governor  may  veto  legislative  acts,  and  the  courts  may 
declare  them  void  where  they  conflict  with  the  constitution,  not- 
withstanding, after  having  been  passed  by  the  legislature,  they 
have  received  the  governor's  approval.  But^  in  each  of  these  cases, 
the  action  of  the  department  which  controls,  modifies,  or  in  any 
manner  influences  that  of  another,  is  had  strictly  within  its  own 
sphere,  and  for  that  reason  gives  no  occasion  for  conflict,  contro- 
versy or  jealousy.  The  legislature,  in  prescribing  rules  for  the  courts, 
is  acting  within  its  proper  province  in  making  laws,  while  the  courts, 
in  declining  to  enforce  an  unconstitutional  law,  are  in  like  manner 
acting  within  their  proper  province,  because  they  are  only  applying 
that  which  is  law  to  the  controversies  in  which  they  are  called  upoo 
to  give  judgment.  It  is  mainly  by  means  of  these  checks  and  bal  • 
ances  that  the  officers  of  the  several  departments  are  kept  within 
their  jurisdiction,  and  if  they  are  disregarded  in  any  case,  and  power 
is  usurped  or  abused,  the  remedy  is  by  impeachment,  and  not  by 
another  department  of  the  government  attempting  to  correct  the 
wrong  by  asserting  a  superior  authority  over  that  which  by  the  con* 
stitution  is  its  equal. 

It  has  long  been  a  maxim  in  this  country  that  the  legislature  can- 
not dictate  to  the  courts  what  their  judgments  shall  be,  or  set  aside 
or  alter  such  judgments  after  they  have  been  rendered.  If  it  could, 
constitutional  liberty  would  cease  to  exist;  and  if  the  legislature 
could  in  like  manner  override  executive  action  also,  the  government 
would  become  only  a  despotism  under  popular  forms.  On  the  other 
hand,  it  would  be  readily  conceded  that  no  court  can  compel  the 
legislature  to  make  or  to  refrain  from  making  laws,  or  to  meet  or 
adjourn  at  its  command,  or  to  take  any  action  whatsoever,  though 
the  duty  to  take  it  be  made  ever  so  clear  by  the  constitution  or  the 
laws.  In  these  cases  the  exemption  of  the  one  department  from  the 
control  of  the  other  is  not  only  implied  in  the  framework  of  gov- 
ernment, but  is  indispensably  necessary  if  any  useful  apportionment 
of  power  is  to  exist.  It  remains,  then,  to  be  seen  on  what  grounds 
an  intervention  in  the  case  of  executive  duties  can  be  justified,. 


94  MIOHIOAN, 


People  ex  leL  SatherUmd  t.  GK>venior. 


when  the  other  departments,  acting  within  their  respeotiye  spheres^ 
are  admitted  to  be  so  entirely  independent. 

It  certainly  cannot  be  on  the  ground  that  the  executiye  is  only  a 
single  person,  who  needs  await  the  advice  or  consent  of  no  one  before 
proceeding  to  the  discharge  of  his  duty,  and  whose  default  will  con-^ 
sequently  be  more  palpable  when  he  acts  wrongfully  or  refuses  to 
act  at  all,  than  the  default  of  any  member  of  an  aggregate  body, 
like  a  legislature  or  a  court,  when  action  which  requires  consulUi- 
tion,  deliberation  and  the  consent  of  a  majority  fails  to  be  taken. 

In  cases  subject  to  the  process  of  the  courts,  an  aggregate  body 
may  be  compelled  to  act  as  well  as  an  individual,  though  the  pro- 
cess may  not  be  so  speedy,  or  the  ascertainment  of  individual  default 
so  easy  as  when  the  duty  is  required  of  a  single  officer.  Nor  can  it 
be  because  the  reference  of  a  duty  or  authority  to  an  aggregate  body 
raises  an  implication  that  it  is  intrusted  to  its  judgment  or  discre- 
tion any  more  than  if  it  were  referred  for  performance  or  exercise 
to  one  person  only.  The  nature  of  the  act  to  be  done  must  gener- 
ally determine  whether  or  not  it  is  discretionary,  and  not  the  num* 
ber  of  persons  who  are  to  do  or  decide  upon  doing  it. 

One  reason  very  strongly  pressed  why  the  governor  is  subject  to 
process  in  cases  like  the  present  is,  that  the  act  required  is  not  Uy 
be  done  in  performance  of  an  executive  duty  imposed  by  the  con- 
stitution, but  is  in  its  nature  a  ministerial  act,  provided  for  by 
statute,  and  which  might,  with  equal  propriety,  have  been  required 
of  an  inferior  officer,  who,  beyond  question,  could  haTe  been  com- 
pelled by  mandamtcs  to  take  the  necessary  and  proper  action  in  the 
premises.  And  the  question  is  put  with  some  emphasis,  whether, 
when  individual  interests  depend  upon  the  performance  of  minia- 
terial  action,  to  which  the  party  is  entitled  of  right,  the  question, 
whether  there  shall  be  a  remedy  or  not,  can  depend  upon  the  cir- 
cumstance that  in  the  particular  case  the  ministerial  action  it 
required  of  a  superior  officer  when  there  is  no  reason  in  its  nature 
why  it  might  not  have  been  required  of  an  inferior. 

A  view  similar  to  this  has  been  taken  in  some  cases,  and  the 
courts  have  undertaken  to  decide  what  are  and  what  are  not  prop- 
erly executive  duties,  and  to  assert  a  right  to  control  the  gOTemor's 
action  in  some  cases,  while  admitting  their  want  of  jurisdiction  to 
do  so  in  others.  The  State  y.  Governor,  5  Ohio  St.  528 ;  Bonner  t» 
Pitts,  7  Ga.  473  ;  Cotton  v.  Oovemor,  7  Jones  (N.  0.),  545;  OIm. 
berlain  v.  Oovemor,  4  Minn*  309 ;  Pacific  R.  R.  t.  Oovemor,  2t 
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Mo.  353 ;  Magruder  v.  Governor,  25  Md.  173.  These  cases  for  the 
most  part  are  rested  upon  the  dictum  of  Chief  Justice  Marshall 
in  Marbury  y.  Madisofi,  1  Granch,  137,  that  one  of  the  heads  of 
department  in  the  Federal  government  might  be  compelled  hjman' 
damns  to  perform  a  mere  ministerial  duty  ;  a  dictum  which  cannot 
be  understood  as  ezpresslTe  of  the  opinion  of  that  eminent  judge 
that  the  president  was  subject  to  the  like  process,  but  which  is 
wholly  inapplicable  to  a  case  like  the  present,  unless  it  goes  to  that 
extent  For  it  cannot  justly  be  claimed,  when  Federal  and  State 
gOYemments  have  been  formed,  so  far  as  distribution  of  power  is 
ooncemed,  on  the  same  general  plan,  that  the  executiye  of  the 
Union  can  claim  immunity  from  judicial  process  any  more  than  the 
goyernor  of  one  of  the  States.  In  many  cases  it  is  unquestionable 
that  the  head  of  an  exeputive  department  may  be  required  by  judi- 
cial process  to  perform  a  legal  duty,  while  in  other  cases,  in  our 
judgment,  the  courts  would  be  entirely  without  jurisdiction ;  and, 
as  regards  such  an  officer,  we  should  concede  that  the  nature  of  the 
case  and  of  the  duty  to  be  performed  must  determine  the  right  of 
the  court  to  interfere  in  each  particular  instance.  When  the  head 
of  a  department  acts  as  the  mere  assistant  or  agent  of  the  executive 
in  the  performance  of  a  political  or  discretionary  act,  he  is  no  more 
subject  to  the  control  of  the  courts  than  the  chief  executive  him 
self ;  but  where  a  ministerial  act  is  required  to  be  done  by  him, 
independently  of  the  executive,  though  in  a  certain  sense  he  is  an 
executive  officer^  it  would  be  as  idle  to  dispute  his  responsibility  to 
legal  process,  as  it  would  be  to  make  the  same  claim  to  exemption 
on  behalf  of  an  officer  intrusted  with  similar  duties  of  a  lower 
grade.  This  is  emphatically  the  case  under  the  constitution  of 
this  State,  which  provides  for  the  election  of  State  and  inferior 
oflScers  alike  by  the  people,  and  makes  the  chief  officers  of  State 
bekw  the  governor  as  independent  of  his  control  in  the  perform- 
ance of  their  duties  as  are  the  officers  of  the  counties  or  of  the 
townships. 

But  when  duties  are  imposed  upon  the  governor,  whatever  be 
their  grade,  importance  or  nature,  we  doubt  the  right  of  the  courts 
to  say  that  this  or  that  duty  might  properly  have  been  imposed 
upon  a  secretary  of  State,  or  a  sheriff  of  a  county  or  other  inferior 
officer,  and  that  inasmuch  as  in  case  it  had  been  so  imposed,  there 
would  have  been  a  judicial  remedy  for  neglect  to  perform  it,  theie* 
fore  there  must  be  the  like  remedy  when  the  governor  himself  is 
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gDiltj  of  a  similar  neglect.  The  apportionment  of  power,  anthor- 
itj  and  duty  to  the  governor,  is  either  made  by  the  people  in  the 
constitution,  or  by  the  legislature  in  making  laws  under  it ;  and 
the  courts,  when  the  apportionment  has  been  made,  would  be  pre- 
sumptuous if  they  should  assume  to  declare  that  a  particular  duty 
assigned  to  the  governor  is  not  essentially  executive,  but  is  of  such 
inferior  grade  and  importance  as  properly  to  pertain  to  some  infe- 
rior office,  and  consequently,  for  the  purposes  of  their  jurisdiction, 
the  courts  may  treat  it  precisely  as  if  an  inferior  officer  had  been 
required  to  perform  it.  To  do  this  would  be  not  only  to  question 
the  wisdom  of  the  constitution  or  the  law,  but  also  to  assert  a  right 
to  make  the  governor  the  passive  instrument  of  the  judiciary  in 
executing  its  mandates  within  the  sphere  of  his  own  duties.  Were 
the  courts  to  go  so  far,  they  would  break  away  from  those  checks 
and  balances  of  government  which  were  meant  to  be  checks  of 
co-operation,  and  not  of  antagonism  or  mastery,  and  would  concen- 
trate in  their  own  hands  something  at  least  of  the  power  which  the 
people,  either  directly  or  by  the  action  of  their  representatives, 
decided  to  intrust  to  the  other  departments  of  the  government. 

There  is  as  to  all  the  authority  specially  confided  to  the  governor, 
whether  by  the  constitution  or  the  laws,  no  safe  or  logical  doctrine 
but  this:  That  reasons  of  a  conclusive  nature  must  be  presumed  to 
have  been  found,  requiring  the  particular  authority  to  be  confided 
to  the  chief  executive  as  one  properly  and  peculiarly,  if  not  exclu- 
sively, pertaining  to  the  department  which  he  represents. 

It  is  not  attempted  to  be  disguised  on  the  part  of  the  relators  that 
any  other  course  than  that  which  leaves  the  head  of  the  executiye 
department  to  act  independently  in  the  discharge  of  his  duties 
might  possibly  lead  to  unseemly  conflicts,  if  not  to  something  worse, 
should  the  courts  undertake  to  enforce  their  mandates  and  the  exec- 
utive refuse  to  obey;  but  it  is  insisted  that  no  such  considerations 
are  admissible  in  the  present  case,  in  which  the  governor,  though 
questioning  our  jurisdiction,  professes  a  willingness  to  be  governed 
by  our  decision  upon  it.  The  decision  of  this  question,  however,  is 
to  be  a  precedent  in  the  State,  and  no  voluntary  appearance  and  no 
concession  which  may  be  made  is  to  be  allowed  force  to  induce  us 
to  assert  a  jurisdiction  which,  though  it  might  be  useful  in  this  case, 
would  threaten  conflict  and  danger  in  future  controversies.  Orders 
in  these  cases  can  only  be  enforced  by  process  for  the  punishment 
of  contempts  of  court,  and  it  is  conceded  that  the  governor  might 
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sabmit  or  not,  At  his  option;  so  that  our  decision  in  effect  could  be 
only  adyisory.  And  while  we  should  concede,  if  jurisdiction  was 
plainly  Tested  in  ns,  the  inability  to  enforce  our  judgment  would 
be  no  sufficient  reason  for  failing  to  pronounce  it,  especially  against 
an  officer  who  would  be  presumed  ready  and  anxious  in  all  cases  to 
ronder  obedience  to  the  law,  yet  in  a  case  where  jurisdiction  is 
iuYolyed  in  doubt,  it  is  not  consistent  with  the  dignity  of  the  court 
to  pronounce  judgments  which  may  be  disregarded  with  impunity, 
nor  with  that  of  the  executive  to  place  him  in  position  where,  in  a 
matter  within  his  own  province,  he  must  act  contrary  to  his  judg- 
ment, or  stand  convicted  of  a  disregard  of  the  laws. 

But  it  is  said  that  this  conclusion  will  leave  parties  who  hare 
rights,  in  many  cases,  without  remedy.  Practically,  there  are  a 
great  many  such  cases,  but  theoretically  there  are  none  at  all.  All 
wrongs,  certainly,  are  not  redressed  by  the  judicial  department.  A 
party  may  be  deprived  of  a  right  by  a  wrong  verdict,  or  an  erro- 
neous ruling  of  a  judge,  and,  though  the  error  may  be  manifest  to 
all  others  than  those  who  are  to  decide  upon  his  rights,  he  will  be 
without  redress.  A  person  lawfully  chosen  to  the  legislature  may 
have  his  seat  given  by  the  house  to  another,  and  be  thus  wronged 
without  remedy.  A  just  claim  against  the  State  may  be  rejected 
by  the  board  of  auditors,  and  neither  the  governor  nor  the  courts 
can  give  relief.  A  convicted  person  may  conclusively  demonstrate 
his  innocence  to  the  governor,  and  still  be  denied  a  pardon.  In 
which  one  of  these  oases  could  the  denial  of  redress  by  the  proper 
tribunal  constitute  any  ground  for  interference  by  any  other  author- 
ity? The  law  must  leave  the  final  decision  upon  every  claim  and 
every  controversy  somewhere,  and  when  that  decision  has  been 
made,  it  must  be  accepted  as  correct.  The  presumption  is  just  as 
conclusive  in  favor  of  executive  action  as  in  favor  of  judicial.  The 
party  applying  for  action,  which,  under  the  constitution  and  laws, 
depends  on  the  executive  discretion,  or  is  to  be  determined  by  the 
executive  judgment,  if  he  fails  to  obtain  it,  has  sought  the  proper 
remedy  and  must  submit  to  the  decision. 

The  cases  of  Hawkins  v.  Oavernor,  1  Ark.  570;  State  v.  Oovemar, 
25  N.  J.  331;  People  v.  Bissell,  19  111.  229;  Dennett^  petitimer,  32  Me. 
510;  Bjxd  Mauran  v.  Smith,  8  R  1. 192;  S.  0.,  5  Am.  Eep.  564,  which 
reach  the  same  conclusion,  are  so  full  and  satisfactorv  in  their  reason- 
ing,  that  we  might  have  deemed  it  proper  to  dismiss  the  case  with  a 
limple  reference  to  them,  if  there  had  not  been  opposing  decisions^ 
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which  are  suppoeed  to  detract  from  the  weight  of  their  authority. 
Those  opposing  decisionSy  as  we  think,  have  not  been  sufficiently 
obserrant  of  the  distinction  between  the  goyemor,  as  being  himself 
a  distinct  and  independent  department  of  the  government,  and  those 
administrative  officers,  who,  though  clothed  with  important  powers, 
mnst  be  subject  in  the  performance  of  their  duties  to  the  regulation, 
direction  and  control  of  the  legislature,  executive  and  judiciary, 
according  as  the  intervention  of  one  or  the  other  in  a  particular 
case  shall  become  proper  or  necessary. 

For  the  reasons  stated  we  must  decline  to  make  any  order  to  show 
cause. 

Campbell  and  Chsishavoy,  JJ.,  concurred* 

OaAYBSyCh.  J.,  did  not  sit  in  this  case. 

Ord&TBd  aeeofdiikgly. 

'SortJt,  —  The  oonolnslons  of  this  oase  are  in  aooordanoe  with  tha  foUowliig 
oases  besides  those  cited  in  the  opinion.  StaU  v.  WairmouXh^  2  Am.  Rep.  712; 
Same  ▼.  Sofiie,  18  id.  126;  Low  v.  Toima,  8  Ga.  800;  State  v.  KirkwHid^  24  Iowa, 
162:  PtopU  y.  YaUs,  40  lU.  126;  StaU  v.  Qimemar,  80  Mo.  888;  State  v  Oov- 
entor,  1  Dutch.  831.    See,  aiso,  High*8  Extra.  Leg.  Rem.,  f  120. 

On  the  other  hand,  it  has  been  heid  in  the  following  additional  oases  that  the 
governor  may  be,  by  mandamus,  oompeUed  to  perform  an  act  dearly  defined 
and  enjoined  by  law  and  which  is  merely  ministerial  and  neither  Involves  any 
discretion  nor  leaves  any  alternative.  Hairpendling  v.  HaioM  (89  GU.  180)«  1 
Am.  Rep.  482;  Tewneasee,  etc,,  BaOrqfid  Co.  v.  Moore,  86  Ala.  871;  MiddUion  ▼• 
I.O10,  80  Cat  606,  and  cases  cited  in  note  to  18  Am.  Rep.  198.  See  also  M< 
Mandamns,  82.  —  Rbp. 


GiBsoir  y.  Millbb,  appellant 

C»Mloh.8660 

G.  made  a  note  payable  to  the  order  of  J.,  and  while  it  was  unindorsed  by  J.» 
procured  M.  to  indorse  it,  agreeing  to  procure  the  indorsement  of  J.  as  payee 
before  negotiating  it.  Without  prociuing  the  indorsement  of  J.,  he  trans- 
ferred it  to  plaintiff,  and  it  came  to  maturity  and  was  protested  without  such 
indorsement.    JleUl,  that  M.  was  not  liable  to  plaintiff  as  indorser. 
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ACTION  by  Gharlee  F.  Gibson  against  Albert  Miller  and  othen 
upon  a  promissory  note  indorsed  by  Miller.  The  &otB  folly 
appear  in  the  opinion.  The  plaintiff  had  jadgment  below,  from 
which  the  defendant  Miller  alone  appealed. 

McDoneU  A  CkMy  for  plaintiff. 

MartiOH,  Halch  £  Cooley,  for  defendant  Miller. 

OEAYESy  Ch.  J.  The  plaintiff  Qibson  recoyered  judgment  in  the 
Gircnit  Court  against  the  defendant  George  B.  Whitman  as  maker, 
and  the  other  defendants  as  indorsers  of  a  promissory  note,  and  the 
defendant  Miller,  who  defended  separately,  asks  a  review  upon  a 
case  made,  of  the  judgment  against  him.  Upon  consideration  of 
the  &ots  as  set  forth  in  the  case,  we  think  no  legal  liability  was 
established  against  him.  The  defendant  Gtoorge  B.  Whitman 
obtained  a  loan  from  the  plaintiff  on  a  note  made  by  George  B. 
payable  to  the  order  of  John  C.  Whitman^  and  which  was  first 
indorsed  by  the  latter  and  then  by  Miller.  This  note  fell  due  and 
was  about  being  protested,  and  in  order  to  obtain  farther  time  and 
take  it  up,  George  B.  prepared  the  note  in  suit,  making  it  payable 
hke  the  first  to  the  order  of  John  C,  and  without  communicating 
with  the  latter,  who  does  not  appear  to  have  had  any  knowledge  of 
it  or  connection  with  it  until  it  fell  due,  then  subscribed  it  himself 
as  maker,  and  cfdled  on  Miller  to  indorse  it  Observing  that  the 
note  was  not  indorsed  by  the  payee,  and  hence  not  in  shape  for  use. 
Miller  consented  to  put  his  name  on  the  back  of  it  on  condition 
that  he,  George  B.,  the  maker,  should  ^'  at  once  "  get  John  C,  the 
payee,  to  give  his  name  as  first  indorser,  and  that  it  should  not  be 
used  before  such  indorsement. 

However,  in  violation  of  this  express  condition,  George  Bw 
immediately  delivered  the  note  in  the  shape  it  then  bore  to  the 
plaintiff  who  accepted  it  without  any  indorsement  on  the  part  of 
the  named  payee,  and  upon  the  understanding  with  George  B.  that 
he  would  thereafter  obtain  such  indorsement.  The  note  in  ques- 
tion was  thus  taken  by  the  plaintiff  in  place  of  the  first  one,  which 
was  given  up  and  canceled. 

Miller  was  not  aware  until  after  it  matured,  that  John  C.  Whit- 
Bian  had  not  indorsed  this  note. 

It  fell  due,  however,  in  the  plaintiff's  hands,  without  any  indorse- 
snent  by  John  C.  Whitman,  the  payee,  and  then  Mr.  Gibson  took 
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steps  to  charge  both  Miller  and  John  C.  Whitman  as  indorserSy 
and  precisely  as  ihongh  both  had  actually  indorsed  in  regular 
course. 

Some  days  after  the  action  to  charge  them  as  indorsers  Mr.  John 
0.  Whitman  in  fact  put  his  name  on  the  back  of  the  note  in  the 
place  of  first  indorser,  and  likewise  made  his  guarantee  of  payment 
on  the  note. 

Under  these  circumstances  it  appears  to  me  that  at  the  time  when 
the  steps  were  taken  to  charge  Miller  as  indorser,  the  character  of 
indorser  had  not  in  legal  contemplation  attached  to  him  at  alL 
The  mere  delivery  of  the  note  to  the  plaintiff  by  the  maker,  with 
Miller's  name  on  the  back  of  it,  and  without  any  act  of  transfer  by 
the  payee  and  even  without  his  accession  to  the  transaction  or  any 
knowledge  of  it,  was  not  sufficient  to  invest  the  plaintifF  with  any 
legal  title,  or  impress  upon  the  signature  of  Miller  the  legal  quality 
of  a  full  indorsement ;  and  unless  it  did  so  Miller  was  not  indorser. 
His  relation  or  character  as  indorser  could  not  exist  without  some 
one  in  being  possessing  the  correlative  relation  or  character  of  in- 
dorsee; and  while  this  note  continued  in  the  hands  of  the  plaintiff 
under  a  bare  manual  delivery  by  the  maker,  without  any  act  or 
knowledge  on  the  part  of  the  payee  to  connect  him  as  a  party,  I  am 
unable  to  discover  that  any  one  filled  the  character  of  legal  indorsee. 
If  correct  in  this  position,  the  proceedings  to  charge  Miller  as  in- 
dorser, and  I  cannot  see  how  he  could  be  charged  in  any  other 
character,  were  devoid  of  legal  efficacy.  But  there  are  other  objec- 
tions. As  the  paper  was  shaped  when  George  B.  gave  it  to  the 
plaintiff,  and  as  it  continued  until  after  the  protest,  it  showed  un- 
mistakably on  its  face  that  it  still  required  the  indorsement  of  John 
0.  Whitman  to  give  it  complete  operation,  and  the  plaintiff  was 
actually  aware  that  this  was  essential;  because  he  in  &ot  required 
Mr.  George  B.  Whitman,  the  maker,  to  promise  that  such  indorse- 
ment should  be  made. 

It  cannot,  consequently,  be  urged  by  the  plaintiff  that  he  was 
brought  or  led  to  accept  the  paper  unindorsed  by  the  payee  through 
any  act  of  carelessness  or  neglect  on  the  part  of  Miller. 

In  receiving  it  as  it  then  was,  and  without  indorsement  by  the 
payee,  he  accepted  paper  which  he  was  bound  to  know  would  be 
open  in  his  hands,  when  thus  irregularly  taken,  to  any  defense  of 
the  nature  of  that  made  here  which  Miller  might  have  to  it.  Jfbr- 
ton  V.  Frestan,  18  Mich.  60  ;  Lancaster  Nat.  Bank  v.  Tbyfer,  100 


APRIL  TERM,  1874.  101 

Gitwon  Y.  Miller. 

18  ;  8.  0.,  1  Am.  Rep.  71 ;  Whistler  v.  Forstery  14  0.  B.  (N. 
8.)  248  ;  Central  Bank  of  Brooklyn  y.  ffammett,  50  N.  Y.  158. 

Miller's  name  on  the  back  of  the  note  went  into  the  hands  of 
Oeorge  B.  Whitman,  not  as  an  absolute  undertaking,  but  on  the 
eipress  condition  that  ^^it  should  not  betaken  or  considered  as  an 
indorsement  at  all  unless  the  indorsement  of  John  G.  Whitman, 
the  named  payee,  should  he  procured  at  once  J*  This  condition  was 
disregarded  and  violated,  and  hence  the  alleged  connection  of  Mil- 
ler with  the  paper,  which  depended  on  compliance  with  the  condi- 
tion, neyer  commenced  {Benton  y.  Martin,  52  N.  Y.  570);  and 
Miller  is  warranted  in  defending  on  this  state  of  facts  against  Gib- 
son, who  knowingly  receiyed  the  paper  irregularly,  and  obtained 
attiie  most  only  an  equitable  title. 

The  indorsements  which  were  made  after  the  paper  matured,  and 
after  the  protest,  were  not  of  legal  avail  to  affect  the  liability  of 
Miller.  The  contract  under  which  he  was  to  be  liable  in  character 
of  indorser,  or  rather  the  ooiidiiiOjSc^  iptpo:^  >fkicli  he  Msq  tp  a^nlne 
the  position  of  indorser  ajbalj;,  was  violated,  ahd  the  position  of  the 
plaintiff  opposed  no  obstacle  to  the  assertion  by  Miller  of  every 
right  which  he  had  under  his  arrangement  with  Gtoorge  B.  Whit- 
man as  to  the  terms  on  which  he  would  become  indorser.  And 
when  the  breach  of  the  condition  in  question  actually  occurred, 
the  power  of  Oeorge  B.  Whitman  to  involve  Miller  as  indorser 
wholly  ceased,  and  it  was  quite  beyond  the  legal  authoriiy  of  the 
Whitmans  and  Gibson,  or  any  or  either  of  them,  without  Miller's 
assent,  to  create  a  distinct  contract  relation  for  him  and  make  him 
an  indorser  by  their  separate  and  subsequent  action. 

Moreover,  the  subsequent  indorsement  by  John  0.  Whitman 
could  not  under  any  view  of  the  facts,  in  my  judgment,  be  held  to 
so  operate  retrospectively  against  Miller  as,  not  only  without  his 
assent  but  against  the  express  terms  on  which  he  signed,  to  fix  him 
as  an  indorser  as  of  the  time  when  the  plaintiff  received  the  paper. 
Lancaster  National  Bank  v.  Taylor,  before  cited. 

Notwithstanding  that  Miller  put  his  name  on  the  back  of  the 
note,  he  in  truth  never  became  a  party,  and  his  right  to  show  the 
truth,  and  insist  upon  it  as  a  defense,  is  not  prejudiced  by  any 
right  which  the  plaintiff  gained  through  his  mode  of  dealing  or  by 
the  nature  of  his  connection  with  the  note.  Bacon  v.  Burnham, 
3?  ST.  Y.  614.    There  are  still  other  objections  to  recovery  against 
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Miller  than  those  specifically  stated,  bat  they  do  not  require  to  be 

noticed. 

The  jadgment  of  the  court  below,  as  against  Miller,  must  be 

rsTersed,  and  jadgment  entered  in  his  &Tor  here  for  the  costs  of 

bothconrts. 

The  other  jnstioes  oonoorred. 

JudgmmU  aeof^rdingly. 


Ihmom,  {daintiff  in  error,  t.  EsLLoeG. 

0V]libh*4S0D 


"^thsb  Aflmbt  o^f^enB.  e^  wids  thiodgn  w^ch  tk  ff^m^ssL  flowt  are  each  entitled 
to  a  reascmable  ose  of  ihe  aanfe',  aftd  an  bjia]^  to  one  owner  Inddentid  to 
the  xeaaonable  nee  of  the  Btream  bj  another,  giyea  no  right  of  redieee. 

Thus*  where  It  was  alleged  that  defendant  who  was  owner  of  lands  upon  a 
stream  above  plaintiff^  by  oonstraotlng  a  dam  with  a  large  reserroir,  cansed 
a  material  diminatlon  of  the  flow  of  the  stream  through  plaintiff 's  lands 
by  reaoon  of  evaporation^  eta,  Md,  that  plaintiff  oonld  not  maintain  aa 
aetion  therefor. 

In  determining  the  question  of  reasonable  use,  the  Jury  are  entitied  to 
atder  the  general  usage  of  the  country  in  similar  cases. 


••:i' 


AOTION  by  John  O.  Kellogg,  defendant  in  error,  against  John 
B.  Damont,  plaintiff  in  error,  for  wrongfally  interfering  with 
said  Eellogg's  ose  of  a  stream  flowing  throngh  the  lands  of  plain- 
tiff and  defendant  by  damming  np  the  water  mnning  therein* 
SnflSdent  facts  appear  in  the  opinion.  Kellogg  had  judgment 
below. 

NorriSf  Blair  di  E%ng$ley,  for  plaintiff  in  error. 

WUUanu  di  Humphrey,  and  Hughes,   (/Brien  A  Smilejf,  ton 
defendant  in  error. 

OooLSY,  J.    The  grieyance  complained  of  by  Kellogg  in  the 
conrt  below  was,  that  Dumont  had  constructed  a  dam  across  a 
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natuTBl  water-oonne^  and  by  means  thereof  wrongfully  detained 
the  water  in  the  stream  to  the  prejudice  and  injury  of  the  plaintiff^ 
who  was  proprietor  of  a  mill  preyiously  erected  on  the  stream 
below.  The  reservoir  created  by  defendant's  dam  was  quite  a  large 
one,  and  plaintiff  gave  evidence  that  the  flow  of  water  in  the  stream 
below  was  considerably  diminished  by  the  increased  evaporation  and 
percolation  resulting  from  the  construction  of  this  dam.  The 
plaintiff  had  judgment  in  the  court  below,  and  the  case  comes  here 
upon  exceptions,  the  errors  principally  relied  upon  being  assigned 
upon  the  instructions  to  the  jury,  and  involving  the  lulative  rights 
of  riparian  proprietors  to  make  use  of  the  waters  of  a  running 
■traam  which  is  common  to  both,  and  to  delay  its  flow  for  that 
purpose. 

The  instructions  given  were  numerous,  and  the  most  of  them 
were  unexceptionable.  Others  appear  to  be  based  upon  a  view  of 
the  law  which  is  not  to  be  reconciled  with  the  authorities.  Of 
these  are  the  following : 

''Every  proprietor  of  lands  on  the  banks  of  a  stream,  and  every 
mill-owner  has  an  equal  right  to  the  flow  of  the  water  in  the  stream 
as  it  was  wont  to  run,  without  diminution  or  alteration ;  no  pro- 
prietor has  the  right  to  use  the  water  to  the  prejudice  of  the 
proprietors  below  him,  without  the  consent  of  the  proprietors 
below ;  he  cannot  divert  or  diminish  the  quantity  which  would 
otherwise  descend  to  the  proprietors  below. 

"He  must  so  use  the  water  as  not  materially  to  affect  the  appli- 
cation of  the  water  below  or  materially  diminish  its  quantity. 

''If  the  jury  find,  from  the  evidence,  that  Dumont's  dam  and 
pond  have  diminished,  by  the  increased  evaporation  and  soakage 
oocasioned  by  it,  the  flow  of  the  water  in  the  Dumont  creek  one- 
third,  or  any  other  material  amoimt,  and  that  the  plaintiff  has  sus- 
tained damages  thereby,  then  the  plaintiff  is  entitled  to  recover  in 
this  action. 

"  The  rights  of  a  riparian  proprietor  are  not  to  be  measured  by 
the  reasonable  demands  of  his  business.  His  right  extends  to  the 
ase  of  only  so  much  of  the  stream  as  will  not  materially  diminish 
its  quantity,  so  that  in  this  case  the  question  whether  defendant 
needs  the  water  as  he  uses  it  in  his  business  is  entirely  immateriaL 

"  The  defendant  had  tb(  ight  to  build  a  dam  upon  his  land,  but 
be  most  so  oonstmot  the  dam  and  so  use  the  water  as  not  to  injure 
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the  pkintifl  below  in  the  enjoyment  of  the  same  water,  according 
to  its  natural  coarse.'' 

In  endeayoring  to  determine  the  soandness  of  these  instructions, 
we  may  dismiss  from  the  mind  the  fact  that  the  plaintiff  had  first 
pat  the  waters  of  the  stream  to  practical  ase,  since  that  fact  gaye 
him  no  saperiority  in  right  oyer  the  defendant.  The  settled  doc- 
trine now  is  that  priority  of  appropriation  giyes  to  one  proprietor 
no  saperior  right  to  that  of  the  others,  unless  it  has  been  continued 
for  a  period  of  time,  and  under  such  circumstances  as  would  be 
requisite  to  establish  rights  by  prescription.  PlaU  y.  Johnson,  15 
Johns.  213  ;  Tyler  y.  Wilkinson,  4  Mason,  397 ;  Oilman  y.  TiUon,  5 
N.  H.  231 ;  Pugh  y.  Wheeler,  3  Dev.  &  Bat  60 ;  ffartzall  y.  SiU, 
12  Penn.  St  248 ;  OotM  y.  Boston  Dock  Co.,  13  Gray,  442 ;  Wood 
y.  Mes,  2  Allen,  578 ;  Parker  y.  Hotchkiss,  25  Conn.  321 ;  Heath 
V.  Wittiams,  26  Me.  209 ;  Snow  y.  Parsons,  28  Vt  463 ;  Bliss  v. 
Kennedy,  43  IlL  67 ;  Oowles  y.  Kidder,  24  N.  H.  378.  It  is  not 
claimed  that  any  question  of  prescription  is  inyolyed,  and  the  case 
is  consequently  to  be  regarded  as  only  presenting  for  adjudication 
the  relatiye  rights  of  the  parties  at  the  common  law  to  make  use  of 
the  flowing  waters  of  the  stream,  unaffected  by  any  exceptional  cir- 
cumstances. 

And  in  considering  the  case  it  may  be  remarked  at  the  outset 
Chat  it  differs  essentially  from  a  case  in  which  a  stream  has  been 
diyerted  from  its  natural  course  and  turned  away  from  a  proprietor 
below.  No  person  has  a  right  to  cause  such  a  diyersion,  and  it  is 
wholly  a  wrongful  act,  for  which  an  action  will  lie  without  proof  of 
epecikl  damage.  It  differs,  also,  from  the  case  of  an  interference 
by  a  stranger,  who,  by  any  means,  or  for  any  cause,  diminishes  the 
flow  of  the  water ;  for  this  also  is  wholly  wrongful,  and  no  question 
of  the  reasonableness  of  his  action  in  causing  the  diminution  can 
possibly  arise.  And  had  the  instructions  which  are  excepted  to 
been  giyen  with  reference  to  a  case  of  diyersion,  or  of  obstruction 
by  a  stranger,  the  broad  terms  in  which  the  responsibility  of  the 
defendant  was  laid  down  to  the  juiy  might  haye  found  abundant 
{ustiflcation  in  the  authorities. 

But  as  between  two  proprietors,  neither  of  whom  has  acquired 
superior  rights  to  the  other,  it  cannot  be  said  that  one  "  has  no 
right  to  use  the  water  to  the  prejudice  of  the  proprietor  below 
him,^'  or  that  he  cannot  lawfully  '^  diminish  the  quantiiy  which 
would  descend  to  the  proprietor  below,"  or  that  **  he  must  so  use 
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the  water  as  not  materially  to  affect  the  application  of  the  water 
below,  or  materially  to  diminish  its  quantity. '^  Such  a  rule  would 
be  in  effect  this:  That  the  lower  proprietor  must  be  allowed  the 
enjoyment  of  his  full  common-law  rights  as  such,  not  diminished^ 
restrained,  or  in  any  manner  limited  or  qualified  by  the  rights  of 
the  upper  proprietor,  and  must  receive  the  water  in  its  natural  state 
as  if  no  proprietorship  above  him  existed.  Such  a  rule  could  not 
be  the  law  sc  long  as  equality  of  right  between  the  several  propri- 
etoi's  was  recognized,  for  it  is  manifest  it  would  give  to  the  lower 
proprietor  superior  advantages  over  the  upper,  and  in  many  cases 
give  him  in  effect  a  mouopoly  of  the  stream. 

Oases  may  unquestionably  be  found  in  which  the  rule  of  law  is 
laid  down  as  broadly  as  it  ^as  given  by  the  Circuit  judge  in  this 
caae,  but  an  examination  of  them  will  show  either  that  the  facts 
were  essentially  different,  or  that  the  general  language  was  qualified 
by  the  context.  Thus  the  language  employed  in  the  first  instruc- 
tion  as  above  given  seems  to  have  been  quoted  from  Lord  Tbntbbdek 
in  Mason  v.  HiU,  3  B.  ft  Adol.  312.  But  there  it  had  reference  to 
a  case  of  diversion  of  water,  and  was  strictly  accurate  and  appro- 
priate. The  same  language  substantiaUy  is  made  use  of  in  Twiss 
T.  Baldtain,  9  Conn.  291;  Wadsworth  v.  Tilhtaonj  15  id.  373; 
Arnold  v.  Foot,  12  Wend.  331;  and  probably  in  many  other  cases, 
and  is  adopted  by  Chancellor  Kbnt  in  his  Commentaries,  vol.  3,  p. 
439.  See  also  BeaUy  v.  Shaw^  6  East,  208;  Agawam  Canal  Com- 
pany  v.  EdtaardSy  36  Conn.  497;  Williams  v.  Morland,  2  B.  ft  C. 
913;  Mason  v.  Hill,  6  B.  ft  Adol.  1;  TiUotson  v.  Smith,  32  N.  H. 
95.  But  as  between  different  proprietors  on  the  same  stream,  the 
right  of  each  qualifies  that  of  the  other,  and  the  question  always  is, 
not  merely  whether  the  lower  proprietor  suffers  damage  by  the  use 
of  the  water  above  him,  nor  whether  the  quantity  flowing  on  is 
diminished  by  the  use,  but  whether,  under  all  the  circumstances  of 
the  case,  the  Use  of  the  water  by  one  is  reasonable  and  consistent 
with  a  correspondent  enjoyment  of  right  by  the  other.  ^'  Each  pro- 
prietor is  entitled  to  such  use  of  the  stream,  so  far  as  it  is  reason- 
able, conformable  to  the  usages  and  wants  of  the  community,  and 
having  regard  to  the  progress  of  improvement  in  hydraulic  works, 
and  not  inconsistent  with  a  like  reasonable  use  by  the  other  propri- 
etors of  land  on  the  same  stream  above  and  below."  Shaw,  Ch.  J., 
in  Gary  v.  Daniels,  8  Mete  477.  ''  The  common  use  of  the  watei 
of  a  stream  by  persons  having  mills  above  is  frequently,  if  not  gen- 
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erally^  attended  with  damage  and  loss  to  the  mills  below;  bat  that 
is  incident  to  that  common  nse,  and  for  the  most  part  unavoidable. 
If  the  injury  is  trivial^  the  law  will  not  afford  redress,  because  every 
person  who  builds  a  mill  does  it  subject  to  this  contingency.  The 
person  owning  an  upper  mill  on  the  same  stream  has  a  lawful  right 
to  use  the  water^  and  may  apply  it  in  order  to  work  his  mills  to  the 
best  adyantage,  subject,  however,  to  this  limitation,  that  if,  in  the 
exercise  of  this  right,  and  in  consequence  of  it,  the  mills  lower 
down  the  stream  are  rendered  useless  and  unproductive,  the  law  in 
that  case  will  interpose  and  limit  this  common  right  so  that  the 
owners  of  the  lower  mills  shall  enjoy  a  fair  participation."  Wooi>- 
woBTH,  J.,  in  MerriM  v«  Brinherhoffy  17  Johns.  321.  It  is  a  fair 
participation  and  a  reasonable  use  by  each  that  the  law  seeks  to 
protect  Such  interruption  in  the  flow  '^as  is  necessary  and 
unavoidable  by  the  reasonable  and  proper  use  of  the  mill  privilege 
above,"  cannot  be  the  subject  of  an  action.  Chandler  v.  Howlandf 
7  Gray,  350;  and  see  Embrey  v.  OweUy  6  Ezch.  353;  Beirich  v. 
Deachler,  6  Penn.  St  32;  HartzaU  v.  SOly  12  id.  248;  PitU  v. 
Lancaster  Milh,  13  Mete.  156;  Bliss  v.  Kennedy,  42  111.  68.  As 
was  said  by  Mr.  Justice  Story  in  Tyler  v.  Wilkinson,  4  Mason,  401, 
to  hold  that  there  can  be  no  diminution  whatever,  and  no  obstruc- 
tion or  impediment  whatsoever,  by  a  riparian  proprietor  in  the  use 
of  water  as  it  flows,  would  be  to  deny  any  valuable  use  of  it  There 
may  be  and  there  must  be  allowed  of  that  which  is  common  to  all 
a  reasonable  use  by  each.  And  if  further  authorities  are  important^ 
Palmer  v.  Mulligan,  3  Oai.  308;  IHtting  v.  Murray,  6  Ind.  324 
Snow  V.  Parsons,  28  Vt  459;  Mayes  v.  Waldron,  44  N.  H.  580 
Davis  V.  Oetchell,  50  Me.  602;  and  Clinton  v.  Myers,  46  N.  Y.  514 
S.  C,  7  Am.  Bep.  373  ;  may  be  referred  to.  It  is,  therefore,  not  a 
diminution  in  the  quantity  of  the  water  alone,  or  an  alteration  in 
its  flow,  or  either  or  both  of  these  circumstances,  combined  with 
injury,  that  will  give  a  right  of  action,  if  in  view  of  all  the  circum- 
stances, and  having  regard  to  equality  of  right  in  others,  that  which 
has  been  done  and  which  causes  the  injury  is  not  unreasonabla 
In  other  words,  the  injury  that  is  incidental  to  a  reasonable  enjoy- 
ment of  the  common  right  can  demand  no  redress. 

We  think  the  court  erred  also  in  declining  to  instruct  the  jury, 
on  defendant's  request,  that  in  determining  the  question  of  reason* 
able  use  by  the  defendant  they  might  oonsider,  among  other  thin^ 
the  general  usage  of  the  country  in  gimilar  caBes,    As  was  said  in 
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OwM  T.  Boston  Duek  Co.j  18  Oray,  452:  '^  Usage  is  some  proof  of 
what  is  oonsidered  a  reasonable  and  proper  nae  of  that  which  is  a 
common  right,  because  it  affords  CTidence  of  the  tacit  consent  of 
aD  parties  interested  to  the  general  conyenience  of  such  use.''  And 
see  Thurler  t.  Martin^  2  Gray,  894;  Snow  t.  Parsons,  28  Vt  459. 
Indeed,  in  most  cases  this  proof  is  the  most  satisfactory  and  con- 
clnsiye  that  could  be  adduced,  being  established  by  the  parties  con- 
cerned, who  understand  better  than  any  others  what  is  reasonable 
and  convenient,  and  who  would  not  be  likely  to  acquiesce  in  any 
thing  which  was  not  so. 

These  errors  render  it  necessary  to  order  a  new  triaL  Some  of 
flie  rnUngs  on  the  admission  of  eyidence  seem  to  haye  been  yery 
Kbeial,  but  we  are  not  satisfied  that  they  exceeded  the  bounds  of 
judicial  discretion. 

The  judgment  will  be  reyersed,  with  costs,  and  a  new  trial  or- 
deced* 

The  oflier  juftices  ocnonrred. 

Judgmant  rmfsrsed  and  nm9  ifM  grai^^ 


Piom  «r  reZ.  Shuicwat  y.  Bmnix. 

CMlOolLtfL) 

ksti/96  aii^  jndiMi  powm' ^  ddeffoti^ 

▲  eompnlfloij  ineorpoimtlon  for  moniolpal  purposea  can  onlj  come  from 
diieet  legifllatiye  action  or  the  action  of  inoh  peieonsor  bodies  as  may,  by  the 
law  of  the  land,  be  vested  with  sufficient  delegated  anthoritj  to  bind  the 
eommnnitj. 

The  question  of  the  bonndaries  of  an  inoorpoiated  yillage  belongs  to  policj 
rather  than  law,  and  is  political  and  not  judicial. 

The  general  statutes  of  Michigan  for  the  incorporation  of  Tillages,  proyides 
that  where^  within  any  two  square  mUes  of  territory,  there  is  a  resident 
population  of  three  hundred,  upon  a  petition  for  incorporation,  made  and 
flled  in  the  Oirenit  Court,  in  accordance  therewith,  and  which  must  describt 
the  proposed  boundaries,  a  Judge  shall  appoint  a  time  and  place  in  the  tar 
iltory  where  an  election  is  to  be  held,  of  which  fact  the  clerk  shall  poet 
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notices  two  weeks  before  the  time.  Upon  the  retam  to  the  Judge  of  tlie 
ToteSy  if  a  majority  be  in  favor  of  incorporation,  he  shall  enter  an  cxider 
declaring  the  incorporation,  etc  In  the  coarse  of  the  proceedings  there  is 
no  act  of  importance  which  is  performed  by  any  public  authority,  but  the 
court  is  compelled  to  act  if  the  proceedings  are  formally  regular.  HM, 
that  an  incorporation  formed  under  the  act  could  not  be  sustained. 

JNFOBAfATION  in  the  nature  of  a  quo  warranto  npon  the  rela- 
tion of  Nathan  Shnmway  and  others  against  Davis  D.  Bennett, 
to  inqaire  as  to  the  right  of  reepondent  to  exercise  the  office  of 
president  of  the  village  of  Fairfield,  Michigan.    Sufficient  facts 
appear  in  the  opinion. 

haac  Marstanf  Atiomej/'Qen&ral,  and  0.  A.  A  8.  O.  Stae&j/,  for 
relators. 

Walker  £  Weaver,  for  respondent. 

Oahpbbll,  J.  This  is  a  proceeding  to  inquire  by  what  warrant 
the  respondent  claims  to  exercise  the  office  of  president  of  the  vil- 
lage of  Fairfield  in  Lenawee  county,  Michigan. 

The  controversy  is  concerning  the  legal  existence  of  that  village, 
which  was  organized  in  December,  1873,  under  the  village  act  of 
1873. 

The  proceedings  (except  in  one  or  two  points)  appear  affirmatively 
to  have  followed  the  forms  indicated  by  the  act  Thirty-four  peti- 
tioners applied  to  the  judge  of  the  Oircuit  Court  for  Lenawee  county, 
November  10, 1873,  describing  a  tract  of  land  in  the  township  of 
Fairfield,  containing  one  thousand  and  forty  acres,  or  less  than  twa 
square  miles,  and  showing  the  number  of  inhabitants  therein  to  be 
three  hundred  and  sixty-two.  Upon  this  showing  they  prayed  that 
it  might  be  submitted  to  the  legal  voters,  whether  a  villi^  to  be 
called  Fairfield  should  be  organized. 

The  judge  entered  an  order  for  an  election  to  be  held  in  tli0 
Masonic  Hall  in  the  township  of  Fairfield  (on  said  territory),  on 
the  first  day  of  December,  1873. 

Notices  were  posted  up  by  the  county  dark  in  upwards  of  ten 
public  places  (although  not  certified  to  be  ten  of  ''the  most  pabUc 
places")  in  the  territory,  and  the  election  showed  lixty-flve  ballota 
for»  and  twenty-six  against  the  corporation. 
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The  jndgey  upon  the  return  of  these  facta,  declared  the  reBUit 
favorable,  and  ordered  the  first  election  of  the  new  corporation  to 
be  held  December  29,  1873,  at  which  time  respondent  was  elected. 

It  appears  from  the  facts  a£;reed  upon  in  the  case  before  ns,  that 
there  were  two  clusters  of  houses  in  the  district  at  its  respectiye 
end?  — one  called  Baker's  Gomers,  or  Fairfield,  containing  about 
four-fifths  of  the  inhabitants,  and  the  other  a  railway  station, 
called  Jasper,  containing  about  one-fifth.  These  settlements  cover 
not  far  from  forty  acres.  The  remaining  lands,  of  about  one 
thousand  acres,  are  forming  lands.  The  inhabitants  of  Jasper,  and 
most  of  the  farm  owners,  are  opposed  to  the  incorporation.  No 
notice  was  given  of  an  intention  to  apply  for  it»  and  no  one  had  an 
opportunity  of  being  heard  on  the  subject  All  of  the  election 
notices  were  posted  in  the  Baker's  Oomers  settlement,  a  mile  from 
Jasper. 

As  the  statute  provides  for  no  evidence  of  posting  except  the 
dork's  certificate,  that  must  be  in  full  compliance  with  law.  As  he 
did  not  certify  that  the  places  chosen  were  among  the  most  public 
places  in  the  district,  it  is  questionable  whether  the  omission  is  not 
one  of  snbstanoe.  As  a  matter  of  fact  it  is  likely  that  the  railway 
station  is  a  more  public  place  than  some,  at  least,  of  those  certified, 
and  if  the  facts  were  open  to  hearing,  the  failure  to  post  any 
notices  in  Jasper  could  hardly  be  explained  away.  But  the  case 
was  not  argued  upon  this  point,  and  the  other  questions  go  to  the 
whole  merits. 

The  proceedings  are  assailed  as  fatally  invalid,  and  the  law  is 
objected  to  as  not  conforming  to  the  constitution.  The  important 
objections  seem  to  be,  that  the  proceedings  are  adverse,  and  wrong- 
fully bring  farming  lands  and  separate  villages  together  without 
consent,  that  no  hearing  is  had  where  the  propriety  of  boundaries 
or  of  any  of  the  measures  proposed  can  be  disputed,  and  that  the 
authorily  to  carry  out  the  business  cannot  be  lawfully  given  to  the 
court  or  judge. 

The  machinery  for  organizing  villages  and  similar  municipal 
corporations  is  not  uniform,  but  is  found  modified  in  different 

States  and  countries  by  local  URaore.     There  are,  however,  some 

•  •  • 

generally  recognized  principles  which  are  never  lost  sight  of.  The 
most  important,  perhaps,  is  the  fundamental  rule,  that,  while  the 
law  may  extend  great  facilities  to  persons  and  communities  desir- 
ous of  becoming  incorporated,  yet  a  compulsory  incorporation  can 
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only  come  from  direct  legislative  action,  or  the  action  of  such  per- 
sons or  bodies  as  may  by  the  law  of  the  land  be  vested  with  suffi- 
cient delegated  authority  to  bind  the  community.  There  are  few  if 
any  acts  of  State,  bearing  upon  individuals,  more  important  than 
those  which  determine  their  liberty  to  be  included  in  particular 
municipalities  ;  and  the  cases  are  very  rare  in  which  they  have  not 
been  allowed  an  opportunity  of  being  heard  in  every  step  of  the 
proceedings. 

It  is  manifest  that  one  of  the  first  and  most  vital  questions  in- 
volved is  that  of  boundaries.  It  may  be  too  plain  for  dispute  that 
certain  lands  are  so  occupied  as  to  require  corporate  organization 
for  their  convenient  government.  There  may  be,  for  example,  in 
any  township,  a  small  region  densely  inhabited  with  more  people 
than  all  the  rest  Any  question  on  which  they  unite  could  be 
carried  by  their  votes  at  a  township  election.  But  it  would  be 
tyrannical  to  allow  them  to  determine  for  themselves  what  property 
should  be  made  tributary  to  tlieir  local  interests,  in  which  the  rest 
of  the  town  had  no  concern.  That  question  should  be  decided  on 
its  own  merits  by  an  authority  so  constituted  as  to  be  presuma- 
bly impartial,  and  such  a  determination,  wherever  made,  belongs 
to  policy  rather  than  law,  and  is  political,  and  not  judicial.  Any 
confusion  which  has  been  discovered  in  the  authonties  has  arisen 
from  the  use  of  the  term  ^' judicia. "  in  more  than  one  sense,  and 
in  applying  it  sometimes  to  all  acts  involving  discretion  and  judg- 
ment, instead  of  confining  it  to  the  '^  judicial  p(yioer**  which  helongB 
to  courts  of  justice,  and  relates  to  controversies  on  questions  of 
public  or  private  right. 

As  no  one  can  be  compelled  against  his  will  t^  become  a  member 
of  a  private  corporation,  or  subject  to  its  control,  the  legislature 
can  prescribe  such  conditions  as  they  deem  most  desirable,  as  the 
terms  on  which  private  corporations  may  be  formed ;  and  can 
intrust  any  functions  in  relation  to  such  incorporation  to  such  per- 
sons as  they  may  designate,  unless  there  is  some  constitutional 
limitation  on  the  authority  which  may  be  so  vested.  The  accept- 
ance of  a  character  being  the  voluntary  act  of  the  persons  incor** 
porated,  they  can  never  be  legally  aggrieved  by  it 

But  it  seldom,  if  ever,  happens  that  all  the  inhabitants  of  a  pre- 
cinct desire  to  accept  a  new  political  bond  ;  and  while  the  private 
will  may  be  lawfully  subjected  to  the  public  will,  it  cannot  lawfully 
be  bound  unless  by  the  action  of  those  who  are  invested  with  valid 
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anthority  of  compalBion.  And  in  a  constitutional  goyemment^ 
there  are  some  restrictions  which  will  prevent  the  delegation  of  snch 
authority  indefinitely,  or  to  all  persons.  The  common  law,  in  Eng- 
land, and  the  usages  of  yarious  States  in  this  country,  furnish  pre- 
cedcrts  for  determining  with  more  or  less  precision,  under  what 
conditions  this  compulsion  may  be  exercised. 

It  is  said  to  have  been  a  settled  principle  at  common  law  that  the 
king  had  a  prerogatiye  right  to  grant  charters,  municipal  as  well 
as  private.  But  this  was  nothing  more  nor  less  than  a  prerogative 
to  confer  privileges.  It  did  not  involve  a  power  to  impose  political 
obligations  unless  by  way  of  condition.  He  could  not  compel  the 
acceptance  of  any  charter.  City  of  Paterson  v.  Society,  etc^  4  Zabr. 
385,  citing  1  T.  B.  572 ;  Willcock  on  Mun.  Corp.  30. 

And  as  acceptance  was  necessary  to  make  the  king's  charter  oper- 
ative, it  will  be  found  that  the  municipal  charters  which  he  gave 
were  all  given  to  existing  communities,  having  a  recognized  and 
organized  existence,  and  in  the  habit  of  acting  as  one  body,  through 
elections  or  agencies  and  officers.  So  far  as  we  can  judge  from 
history,  they  were  to  all  intents  and  purposes  already  as  complete 
corporations  for  all  practical  purposes,  as  our  simpler  municipal 
bodies,  and  accustomed  to  what  was  practically  corporate  action, 
and  known  as  quasi  corporations.  But  even  these  could  get  noth- 
ing from  the  royal  grant  but  liberties  or  franchises.  Any  coercive 
or  exclusive  power,  which  by  the  principles  of  the  common  law 
oould  not  be  granted  by  the  king's  charter,  could  only  be  given  by 
act  of  parliament.     1  Kyd,  61. 

The  royal  charters,  then,  were  not  imposed  upon  any  one,  but 
were  merely  offered  for  acceptance  to  existing  communities,  it  being 
reasonably  and  legally  implied  that  every  person  whose  lot  was  cast 
in  the  community  was,  by  his  settlement  and  continuance  there, 
made  a  consenting  party  to  what  was  assented  to  by  the  community 
and  suited  to  its  circumstances.  The  same  principle  has  been 
applied  by  decisions  in  this  country,  where  it  has  been  said  judici- 
^y  that  persons  who  build  on  streets  adjacent  to  a  city,  or  in  such 
compact  form  as  involves  the  necessity  of  an  analogous  organiza- 
tion, may  be  fairly  regarded  as  consenting  to  be  incorporated  by 
legislation,  where  such  consent  is  held  to  be  necessary,  as  it  seemi 
to  be  so  regarded  in  some  States,  which  deny  or  qualify  the  power 
of  the  legislature  to  include  absolutely  or  for  all  purposes,  lands 
not  io  occupied.  Morford  v.  Unger,  8  Iowa,  82;  Covington  v.  South- 
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gaiBf  15  B.  Monr.  498  ;  Langworthy  y.  Dvibuquey  13  Iowa,  86 ;  Ful* 
Urn  y.  Davenport,  17  id«  404 ;  Buett  y.  Ball,  20  id.  282. 

It  may  be  questioned  whether  any  snch  difficulty  can  preyent  the 
exercise  of  power  by  the  legislature,  whose  discretion  is  yery  broad, 
and  not  usually  open  to .  controyersy.  But  such  considerations,  if 
not  restraining  the  power,  haye  generally  goyemed  the  polity  of 
legislation,  and  haye,  in  all  cases  of  doubt,  determined  the  con- 
struction of  statutes.  Some  reference  will  be  made  to  that  matter 
hereafter.  In  Indiana  a  power  is  giyen  to  cities  to  enlarge  their 
own  boundaries,  oyer  adjacent  lands  which  haye  been  legally  platted 
of  record ;  while  oyer  lands  not  so  platted,  the  power  of  annexation 
is  exercised  by  other  means.  See  Mayor  of  JeffersonvUle  y.  Weems, 
5  Ind.  547 ;  Mston  y.  Board  of  Trustees  of  CrawfordmUe^  20  id. 
272  ;  EvansviUe  y.  Page,  23  id.  525. 

The  system  of  incorporating  yillages  and  cities  by  general  statutes 
is  quite  modem,  and  it  is  not  singular  that  in  the  diyersity  of  con- 
stitutions and  statutes,  it  is  not  easy  to  find  any  uniform  agreement 
as  to  the  course  to  be  pursued.  But,  with  but  few  exceptions,  the 
common-law  theory  has  been  obsenred.  The  authority  to  incor- 
porate has  generally  been  applied  to  reach  only  those  communities 
which  haye  already  become  yillages  or  dense  settlements,  and  which 
need  nothing  but  oorporate  existence  to  complete  their  character. 
The  main  inquiry,  where  there  has  been  a  question  open  in  adyance, 
has  been  as  to  the  actual  extent  of  the  land  so  occupied^  and  the 
character  of  the  occupation.  And  while  there  are  some  exceptional 
statutes  which  leaye  a  large  coerciye  control  to  the  authorities  yested 
with  powers  of  local  legislation,  there  are  few,  if  any,  which  allow 
an  election  to  be  ordered,  or  any  definite  step  to  be  taken,  until  all 
persons  interested  haye  had  a  chance  to  be  heard.  It  needs  no 
long  consideration  to  see  that  an  inquiry  into  the  extent  and  char- 
acter of  a  settlement,  is  a  question  yery  different  in  its  legal  bear- 
ings from  questions  of  policy  and  discretion,  concerning  the  pro- 
priety of  incorporation,  or  of  compelling  unwilling  persons  to  be 
brought  under  corporate  control  Most  of  these  statutes  are  offers 
rather  than  compulsory  Uws ;  and  in  most  cases  the  thing  sought 
18  a  true  expression  of  sentiment  from  a  homogeneous  community. 

The  English  statute  proyiding  for  local  goTcmment,  although 
adopted  by  a  legislature  of  untrammeled  powers,  has  adhered  yery 
closely  to  old  usages.  It  is  to  be  adopted  in  all  cases  by  the  people 
to  be  included.     In  corporate  boroughs  it  is  to  be  adopted  by  the 


JULY  TEEM,  1874.  113 


People  ex  reL  Shumway  y.  Bennett. 


oooncil ;  in  places  tinder  elected  commissioners,  by  a  resolution  of 
the  commissioners  ;  in  all  other  places  haying  known  or  defined 
boundary,  by  vote  of  owners  and  rate-payers.  If  a  place  has  no 
known  or  defined  boundary,  the  law  provides  means  for  haying  the 
boundary  ascertained,  upon  petition  for  that  purpose,  by  a  commis- 
Bion  of  inquiry,  under  the  direction  of  a  secretary  of  State  formerly, 
and  now  by  the  local  government  board,  which  is  a  body  of  large 
powers,  having  supervision  of  such  matters.  When  the  boundaries 
are  fixed,  the  process  is  as  in  other  places.  But  if  any  number  not 
less  than  one-twentieth  of  the  owners  and  rate-payers  desire  the 
whole  or  any  part  of  the  place  to  be  excluded  from  the  operation 
of  the  act,  an  inquiry  is  to  be  directed,  and  the  matter  is  deter- 
mined on  its  merits.  These  proceedings  appear  to  be  subject 
further  to  the  supervision  of  the  Queen's  Bench  by  certiorari.  See, 
for  decisions  under  the  statutes,  Matlock  Bath  District,  2  Best  & 
Sm.  543 ;  Regina  v.  Northowram,  L.  K,  1  Q.  B.  110 ;  Segina  v. 
Hardy y  L.  R,  4  Q.  B.  117 ;  Regina  v.  Locai  Government  Board,  L. 
S.,  8  Q.  B.  227.  The  object  of  the  statute  is  expressed  in  the  pre- 
amble, to  make  provision  for  the  local  government  of  '*  towns  and 
populous  districts.''  It  covers  such  places  and  only  such  places  as 
can  be  easily  defined  by  settlements,  where  there  are  not  already 
fixed  local  bounds.  And  the  authorities  engaged  in  the  inquiry  are 
the  political  authorities  best  qualified  to  judge,  and  having  full 
means  to  enable  them  to  act  discreetly  and  fairly. 

In  the  United  States  the  statutes  of  Pennsylvania  have  come 
before  the  courts  of  tener  than  any  others.  And  it  is  owing,  per- 
haps, to  a  misunderstanding  of  terms,  that  the  action  which  is 
taken  there  has  been  spoken  of  as  judicial  action,  when  in  fact  it 
IB  administrative,  and  in  a  qualified  sense  legislative.  Whenever 
an  application  is  made  in  proper  form  to  the  court  of  quarter  ses- 
doDS,  it  is  to  be  laid  before  the  grand  jury,  who  are  to  make  full 
investigation,  and  report,  not  only  upon  the  jurisdictional  facts, 
but  also  upon  the  expediency  of  the  incorporation.  In  Philadel- 
phia a  special  inquest  of  six  persons  performs  the  same  office  under 
the  act,  that  belongs  elsewhere  to  the  grand  jury.  And  the  same 
authority  may  upon  a  proper  application  dissolve  a  borough.  Pur- 
don's  Dig.  (Brightly's  Ed.),  "  Borroughs,"  §§  1  to  6. 

In  that  State  the  quarter  sessions  and  the  grand,  juries,  in  addi* 
turn  to  jadieial  business,  transact  a  large  share  of  the  local  busi- 
which  here  belongs  to  the  board  of  supervisors  and  other 
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local  bodies.  In  Commonwealth  y.  Judges  of  Quarter  Sessions,  8 
Penn.  St  391,  this  very  power  was  discussed  as  one  of  local  admin- 
istration. In  England  the  quarter  sessions  have  had  powers  quite 
analogous.  The  justices  composing  the  court  had  individually  no 
judicial  character,  the  office  of  conservator  of  the  peace  involving 
BO  judicial  duties  properly  so  called.  Daniels  v.  People,  6  Mich. 
381,  and  cases  cited ;  Underwood  v.  McDuffee,  15  id.  361.  The 
term  ^^ court"  applies  as  well  to  legislative  and  other  collective 
bodies  as  to  legal  tribunals.  And  the  local  business  of  the  sessiomi 
covered  a  multitude  of  subjects  purely  administrative  and  repre- 
sentative, while  their  aotu<d  duties  as  a  court  of  law  were  few  and 
limited. 

In  the  older  States  the  court  of  sessions  (or  in  some  the  county 
court)  were  the  representatives  of  the  county  for  all  general  pur- 
poses. The  nature  of  their  powers  has  been  expressly  adjudicated. 
In  Baxter  v.  TMer,  4  Mass.  367,  it  was  said  that  these  powers  were 
granted  by  old  provincial  statutes,  and  that  their  power  over  jail 
limits  (which  was  the  matter  there  discussed)  was  not  judicial,  and 
not  subject  to  judicial  review.  In  Hampshire  v.  Franklin^  16  Mass. 
76 ;  and  Emerson  v.  Washington,  9  Oreenl.  88  and  98,  are  found 
illustrations  of  their  powers.  In  Ohio  the  power  of  annexing  prop- 
erty to  municipalities  is  vested  in  the  county  commissioners,  who 
have  authority  to  exercise  it  in  invitum,  though  provision  is  made 
for  a  hearing.  Blanchard  v.  BisseU,  11  Ohio  St.  96.  The  power  is 
justified  on  the  ground  that  the  legislature  could  do  the  same  thing. 
And  in  People  v.  Carpenter,  24  N.  T.  86,  the  power  of  the  super- 
visors over  the  same  subject  is  held  to  be  legislative.  The  powen 
of  legislatures  are  by  most  of  our  constitutions  confined  to  legis!*- 
tive  factions,  but  this  term  is  broad  enough  to  include  a  great 
mass  of  political  and  discretionary  action,  which  may  be  performed 
directly  by  the  legislature,  or  delegated  to  local  authorities  having 
general  or  qualified  control  over  local  business.  There  has  never 
been  any  difference  of  opinion  about  the  character  of  the  power  to 
regulate  local  incorporations,  as  one  which  the  l^dature  retains  for 
itself,  whether  delegated  to  others  also,  or  not.  This  precise  qnea- 
tion  was  decided  in  OaU  v.  Chadboume,  46  Me.  206;  and  in  Wol/^s 
Appeal,  58  Penn.  St  471.  In  State  v.  Armsirong,  8  Sneed,  634, 
it  was  held  tber  legislature,  although  expressly  anthoriBed  to  give 
looal  powers  to  courts,  oould  not  empower  them  to  giant  private 
oharters  of  any  kind.    Theee  were  judicial  oonrti.    And  in  Peofit 
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Y.  Nevada,  6  Cal.  143,  it  was  held  judicia.  courts  could  not  be 
empowered  to  act  in  the  incorporation  of  towns,  because  it  was  not 
a  judicial  act.  This  case  is  deserving  of  some  consideration,  from 
the  fact,  that,  while  in  People  t.  PravineSy  34  Oal.  520,  the 
Supreme  Court  of  Oalifomia  undertook  (although  in  a  case  not 
calling  for  it)  to  OTerrule  a  long  chain  of  decisions,  which  had 
held  courts  disqualified  from  receiying  any  but  judicial  powers, 
no  fault  was  found  with  this  particular  decision,  which  the 
record  shows  could  not  have  been  overlooked.  We  cannot  find  any 
support  for  the  doctrine  that  the  power  is  judicial,  unless  in 
Kayser  v.  Trustees  of  Bremen,  16  Mo.  88,  where  a  law  empowering 
county  courts  to  act  was  held  valid  because  their  action  was  judi- 
cial. The  decision  is  brief,  but  unless  their  functions  were  pecu- 
liar, the  principle  of  the  case  conflicts  with  the  general  course  of 
decision. 

It  is  possible,  perhaps,  that  in  such  proceedings  questions  may  arise 
which  courts  might  be  called  on  to  decide  judicially,  and  the  question 
of  jurisdiction  in  analogous  business  has  very  frequently  been  enter 
tained  on  certiorari  by  some  courts,  while  others  have  declined  to 
act.    Much  must  depend  on  local  usage  and  constitutions. 

This  question  of  jurisdiction  is  the  most  important  which  can  be 
raised  in  most  cases,  as  it  relates  to  the  subject-matter,  as  well  as 
to  the  power  of  the  tribunal  and  the  conditions  of  its  exercise. 
Whether  the  legislature  can  or  cannot  delegate  power  to  act  upon 
lands  which  are  not  villages  in  fact,  though  unincorporated,  the 
courts  have  quite  uniformly  construed  statutes  as  not  implying  any 
such  power  against  private  consent.  The  power  is  strictly  con- 
strued. Devore^s  Appeals,  56  Penn.  St  163.  In  the  case  of 
Borough  of  Blooming  Valley,  56  Penn.  St.  66,  it  was  held  farming 
lands  might  be  included  in  a  borough  by  consent,  and  on  the  appli- 
cation of  the  owners.  But  otherwise  the  village  proper  is  all  that 
can  be  included.  In  Borough  of  West  Philadelphia,  5  Watts  ft  8. 
281,  an  attempt  was  made  to  incorporate  together,  as  in  this  case, 
two  village  settiements  and  intervening  &rms.  But  the  Supreme 
Oourt  held  distinctly  that  neither  two  settlements  nor  farming 
lands  could  be  included,  except  by  the  direct  action  of  the  legisla- 
ture; and  referred  to  the  injustice  of  compelling  the  fusion  of  dis- 
tinct viUages  without  joint  consent.  Although  the  law  had  been 
changed  in  some  respects  when  the  Blooming  Valley  case  was  deci- 
ded, it  remained  the  same  in  this  respect    See  Pnrdon's 
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<<  Borough/'  1  to  7.  The  principle  was  re-asserted  and  farther  ex« 
plained  and  enforced  in  Bortmgh  of  Little  Meadows,  28  Penn.  St. 
256^  where  the  settlement  was  held  too  scattering  to  be  called  a  Til- 
lage, and  affirmed  in  the  same  case  on  a  new  application.  35  Penn« 
St.  335.  On  a  similar  principle,  it  was  held  in  Osgood  y.  Clark, 
6  Foster  (N.  H.),  307,  that  where  the  law  authorized  the  select- 
men of  the  towns  to  fix  village  boundaries,  they  could  not  exclude 
any  part  of  a  village,  but  must  include  it  all  as  a  unit. 

This  question  is  of  grave  importance  in  any  view  that  may  be 
taken  of  the  statute.  If  confined  to  actual  village  settlements,  the 
law  may  be  regarded  as  more  directly  aimed  at  offering  privileges 
to  substantially  united  communities,  and  the  questions  to  be  de- 
termined by  any  authorities  administering  the  law  would  be  much 
simpler  than  if  it  had  a  broader  scope,  and  might  involve  the  exer- 
cise of  somewhat  different  functions.  But,  under  any  interpreta- 
tion, if  questions  purely  judicial  should  arise,  they  must  be  dis- 
posed of  judicially,  while  questions  not  judicial  must  be  disposed 
of  by  some  other  body  or  officers  to  whom  such  business  may  law- 
fully be  delegated,  or  must  be  determined  by  the  legislature  itselL 
And,  under  any  circumstances,  it  is  essential  to  the  legality  of  their 
decision,  that  the  tribunal  be  open  to  all  persons  concerned  to  be 
heard  in  the  way  appropriate  to  the  several  tribunals,  by  hearing 
petition  or  remonstrance. 

Applying  our  attention  to  the  terms  of  our  statute,  we  find  thena 
to  be,  in  substance,  complied  with  in  most  respects  by  the  pro- 
ceedings before  us.  They  provide  that  any  territory  may  be  incor- 
porated, if  it  shall  be  no  more  than  two  square  miles  in  extent,  not 
included  in  or  adjacent  to  any  incorporated  city  or  village,  and  hav- 
ing a  resident  population  of  not  less  than  three ,  hundred.  This 
language  seems  broad  enough  to  cover  any  kind  of  territory,  unless 
modified  by  other  provisions  which  have  not  been  pointed  out. 

The  region  incorporated  may  extend  into  more  than  one  town, 
and  more  than  one  county. 

Any  number  of  resident  legal  voters,  not  less  than  thirty,  may 
file  a  petition  describing  the  location  and  boundaries,  and  the 
number  of  inhabitants,  and  the  proposed  name,  and  asking  that 
the  question  of  incorporation  be  submitted  to  the  resident  voters. 
This  is  to  be  accompanied  by  a  verified  census  taken  within  twu 
months.  This  petition  is  to  be  filed  in  the  Oircuit  Court  of  the 
eounty  where  the  greater  part  of  the  territory  is  located. 
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The  oensns  is  not  taken  by  any  pnblic  offlcer,  nor  by  any  legal 
aathority;  and  it  would  be  quite  possible  for  the  majority  of  the 
land,  and  the  accordant  filing  of  the  petition,  to  be  in  a  county 
where  none  of  the  voters  reside,  if  farming  lands  may  be  included. 

Upon  receiying  the  petition,  which  is  ex  parte,  the  judge  is  re- 
quired, without  further  inquiry  or  ceremony,  to  have  entered  an 
order  in  the  journal,  appointing  a  time  and  a  place  in  said  terri- 
tory for  an  election.  How  he  is  to  ascertain  a  suitable  place  is  not 
declared. 

The  clerk  is,  at  least  two  weeks  before  election,  to  post  up  notices 
in  ten  of  the  most  public  places  in  said  territory,  of  the  time  and 
place  and  question  to  be  voted  on.  The  election  is  conducted  in  the 
usual  way,  by  inspectors  chosen  at  the  time,  except  that  all  consti- 
tutionally entitled  electors  vote  without  registration.  The  return 
of  votes  is  made  to  the  Oirouit  judge.  If  the  proceedings  are 
formal,  he  is  then  compelled  to  enter  another  order  declaring  the 
incorporation,  and  appointing  time  and  place  for  the  first  village 
election. 

In  examining  these  proceedings  the  fact  which  is  most  prouLnent 
throughout  is,  that  there  is  not  in  their  whole  course  a  single  act 
of  any  importance,  which  is  performed  by  any  public  agency  what- 
ever^ whether  legislative,  executive  or  judicial.  The  propriety  of 
the  shape  or  boundaries  of  the  proposed  village  is  often  the  princi- 
pal thing  deemed  necessary  to  be  settled  by  the  legislature,  when  it 
submits  a  charter  to  the  proper  vote  —  most  charters  being  substan- 
tially alike  in  their  scope.  Under  this  law,  a  bare  majority,  collected 
anywhere,  may  annex  in  any  direction  any  two  square  miles  of 
land,  in  spite  of  courts,  supervisors  and  all  other  public  authorities. 
The  thirty  signers  of  the  petition  determine  absolutely  the  contents 
of  the  village.  They  may  include  farming  lands,  or  detached  set- 
tlements, and  they  may  cut  settlements  in  two  at  their  pleasure, 
and  without  any  possible  redress.  The  court  cannot  refuse  to  ap- 
point a  day  and  place  of  election,  and  this  single  discretionary 
power  has  no  bearing  on  the  merits.  The  power  of  the  clerk,  who 
is  a  mere  ministerial  ofScer,  is  greater  than  that  of  the  court,  be- 
cause notices  may  be  so  posted  as  to  give  no  information  where  it  is 
most  needed.  No  one  has  a  right  of  hearings  and  do  hearing  could 
avail,  if  had. 

It  IS  easy  to  perceive  how  by  simultaneous  applications  the  same 
tract  might  be  embraced  in  several  petitions,  and  if  less  densely 
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populated  than  the  rest,  might  be  yoted  into  more  than  one  village 
at  a  time.  But  no  imaginable  entanglement  can  work  more  mia- 
chief  than  the  power  of  defining  public  corporations  by  private 
caprice,  in  defiance  of  private  and  public  convenience. 

That  such  an  abstract  power  exists  in  the  supreme  legislature  is 
generally  assumed.  But  the  conditions  of  public  legislation  are 
not  likely  to  permit,  and  never  will  favor  any  atrocious  wrong. 
Their  sessions  are  open.  All  parts  of  the  State  are  represented. 
Every  citizen  has  the  right  of  petition,  and  reasonable  petitions 
are  treated  with  proper  respect.  Private  rights  are  generally  safe 
in  their  hands. 

But  it  is  not  in  the  power  of  a  legislature  to  abdicate  its  func- 
tions, or  to  subject  citizens  and  their  interests  to  the  interference 
of  any  but  lawful  public  agencies.  The  judicial  power  must  be 
vested  in  courts.  Such  legislative  and  local  authority  as  can  be 
delegated  at  all,  must  be  delegated  to  municipal  corporations  or 
local  boards  and  officers.  The  definition  of  corporate  bounds  is 
second  in  importance  to  no  corporate  interest  whatever.  If  it  can 
be  delegated  at  all  so  as  to  include  any  but  single  settiements,  it 
must  be  delegated  to  some  body  recognized  by  the  constitution  as 
capable  of  receiving  such  authority,  and  having  local  jurisdiction 
over  the  territory  to  be  incorporated. 

It  is  impossible  to  sustain  a  delegation  of  any  sovereign  power 
of  government  to  private  citizens,  or  to  justify  their  assumption 
of  it. 

If  it  were  possible  to  treat  this  as  judicial  action,  it  is  quite  aa 
defective.  There  can  be  no  such  action  affecting  rights,  which  is 
not  based  upon  some  process  or  notice  whereby  the  parties  inter- 
ested are  subjected  to  the  jurisdiction,  and  entitled  to  be  heard. 
There  is  no  rule  of  law  which  requires  persons  to  attend  and  watch 
the  action  of  courts,  unless  the  legal  course  has  been  taken  to  warn 
them.  And  there  is  no  principle  of  law  which  would  tolerate 
action  upon  the  fullest  notice,  where  the  party  notified  is  denied  a 
hearing.    Notice  is  only  useful  to  enable  him  to  obtain  a  hearing. 

Under  this  statute  an  election  follows  the  petition  as  a  matter  of 
course.  And  there  can  be  no  judicial  action  when  the  party  and 
not  the  court  determines  the  question  of  right. 

There  is  no  possible  ground  for  sustaining  the  incorporation, 
and  there  is,  therefore,  no  such  office  as  that  assamod  by  the 
respondent 
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Ab  it  is  probable  the  statnte  may  be  amended,  we  deem  it  proper 
(without  expressing  an  opinion  upon  points  not  before  us)  to  indi- 
cate some  matters  which  should  receive  attention.  It  is  worthy  of 
consideration,  in  view  of  the  peculiar  proyisions  of  our  constitu* 
tion  concerning  elections,  and  concerning  local  authority,  how  far 
proYision  can  be  made,  either  by  direct  action  or  delegated  authority, 
for  the  incorporation  of  villages  as  units,  when  lying  in  different 
towns  and  counties. 

There  is  also  some  awkwardness  in  requiring  judicial  notice  to 
be  taken  of  such  organizations,  without  providing  some  means  of 
public  information.  The  law  is  also  obscure,  if  not  defective,  in 
not  pointing  out  how  the  first  election  shall  be  appointed,  if  it  is 
not  had  at  the  time  first  appointed. 

These  points  came  under  notice  in  the  examination  of  the  parti 
of  the  statute  applicable  to  this  cause,  but  as  they  do  not  touch 
the  present  controversy,  we  merely  allude  to  them  as  bearing  on 
the  completeness  of  the  act 

Judgment  of  ouster  must  be  rendered  against  the  respondent^ 

with  costs. 

The  other  justices  concurred. 

Judgmmd  aeeordingljf. 


BjkSN,  plaintiff  in  error,  y.  Fbbdxbiokb. 

CBO  Mloh.  2aU 
8al0'^deii9&rif  ofpenonal  property  —  when  tUU  peu$e». 

F.  agreed  to  sell,  and  H.  to  buy,  two  hundred  oorda  of  hard  wood,  to  ba 
taken  thereafter  from  piles  containing  an  indefinite  qnandtj  of  hard  and 
■oft  wood,  and  to  be  measured  when  taken.  Held,  that  the  xQeasurement 
was  necessary  to  complete  the  idoDtification  and  determine  what  wood  be- 
longed to  the  purchaser,  and  no  title  passed  to  any  portion  of  the  property 
until  it  was  measured  and  thus  severed  and  identified  from  the  rest. 

AOTION  by  Frank  fiahn  and  another,  against  August  Fredericki^ 
to  recover  for  wood  claimed  to  be  sold  and  delivered.  The 
tacts  appear  in  the  opinion.  The  judgment  below  was  in  fa>or  of 
FroderickSy  and  the  defendants  brought  error  to  this  court. 
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HubMl  dk  Ohadbaume  and  Pond  di  Broton,  for  plamtifb  in  ernnw 
Ohanil&r  d  Orantj  for  defendant  in  error. 

Oaxpbbll,  J.  Fredericks  sued  the  Hahns  to  recover  the  price 
of  certain  wood,  which  was  destroyed  by  fire  before  it  had  been 
removed  by  the  purchasers.  The  only  question  is,  whether  the  sale 
had  been  completed  and  the  title  passed  before  the  fire. 

The  wood  bargained  for  was  two  hundred  cords  of  hard  wood 
out  of  a  pile  of  between  three  hundred  and  fifty  and  four  hundred 
cords,  in  which  was  a  small  amount  of  soft  wood,  not  piled  by 
itself,  but  scattered  through  the  other  wood.  It  was  all  piled  in 
tiers  upon  Portage  lake,  the  six  rows  nearest  the  lake  containing 
by  original  measurement  about  two  hundred  and  one  cords,  of 
which  it  was  estimated  there  were  eleven  or  twelve  cords  of  soft 
wood.  It  is  claimed  that  by  the  terms  of  purchase  two  hundred 
cords  were  to  be  taken  from  the  first  six  tiers,  and  the  seventh  tier, 
to  be  removed  by  the  purchasers  after  the  opening  of  navigation, 
and  to  be  measured  by  the  purchasers.  The  price  was  fixed  at 
three  dollars  and  eighty  cents  per  cord.  The  purchasers  declined 
to  take  it  at  the  original  measurement. 

In  the  spring,  when  there  was  some  danger  of  the  wood  nearest 
the  lake  fioating  ofF,  the  evidence  tends  to  show  that  Fredericks 
informed  Hahns  of  the  danger,  and  at  their  request  procured  two 
scow  loads  to  be  taken  to  Houghton  to  their  dock,  at  their  expense. 
It  was  measured  when  unloaded,  and  they  took  both  hard  and  soft, 
the  latter  at  a  less  price.  The  remainder  was  burned  shortly 
after  by  an  extensive  fire  that  ran  through  that  neighborhood  in 
June,  1873. 

The  action  was  not  brought  for  the  breach  of  an  executory  bar- 
gain, but  to  recover  the  price  of  the  wood  upon  a  completed  sale  ; 
and  the  jury  found  for  plaintiff  below  on  that  theory.  Both 
parties  stand  in  equal  equities,  and  the  decision  of  the  cause  rests 
upon  the  question  of  law. 

The  facts  upon  which  there  is  no  variance  were,  first,  that  the 
price  was  fixed  ;  second,  the  number  of  cords  to  be  taken ;  third, 
that  the  purchasers  were  to  remove  it ;  fourth,  that  they  were  not 
to  take  the  soft  wood ;  fifth,  that  the  hard  wood  was  to  be  measured 
on  the  scow  as  removed  from  the  piles ;  and,  sixth,  that  until  such 
measurement  it  could  not  be  ascertained  how  much  of  the  seventh 
pile  would  be  needed. 
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The  jmyy  in  answer  to  a  charge  and  question,  f oond  that  plain* 
tif  gave  defendants  below  possession  of  the  seven  piles  nearest  the 
lake  ;  but  there  is  nothing  in  the  testimony  that  legally  tends  to 
ehow  any  such  thing,  any  further  than  it  might  be  inferred  from 
the  agreement  that  they  would  ha>e  a  right  to  take  the  wood 
therefrom.  No  actual  or  symbolical  possession  is  shown  to  hare 
been  given  or  taken.  Nor  is  it  clear  that  this  would  signify,  in  the 
absence  of  other  important  &ct& 

The  principal  question  in  the  case  seems  to  be,  whether  the  sale 
actually  attached  to  any  two  hundred  cords  which  could  be  identi- 
fied before  the  fire. 

It  is  not  claimed,  and  there  is  nothing  to  warrant  the  notion,  that 
the  contract  was  intended  to  be  severable,  or  to  attach  to  any  thing 
less  than  two  hundred  cords  of  hard  wood,  and.  of  no  other  wood* 
There  was  no  sale  of  the  first  six  piles  as  they  stood,  or  of  the 
hard  wood  in  the  first  six.  piles,  independent  of  so  much  more  as 
would  fill  up  the  measure. 

TTntil  an  actual  meAurement,  which  was  to  be  made  when  the 
hard  wood  was  removed  from  the  piles  and  as  it  was  placed  on  the 
0OOW8,  it  is  evident  that  there  could  be  no  parcel  identified  to  which 
a  sale  could  attach  as  complete.  It  was  a  bargain  for  a  parcel  yet 
to  be  measured  out  of  a  larger  parcel  of  various  qualities,  and  of 
an  extent  not  determined.  The  original  measurement  was,  under 
this  contract,  of  no  importance. 

We  have  found  no  authority  which  recognizes  such  a  transaction 
as  a  completed  sale.  It  was  not  a  sale  in  gross  of  an  entire  parcel 
of  wood,  where  the  measurement  was  only  necessary  to  ascertain 
the  quantity,  as  in  Adams  Mining  Go,  v.  Senter,  26  Mich.  73.  Here 
the  measurement  was  necessary  to  complete  the  identification,  and 
to  determine  what  wood  was  to  belong  to  the  purchaser.  Undei 
such  an  arrangement  it  is  well  settled  that  no  title  passes  to  anj 
portion  of  the  property  until  it  has  been  measured  and  thus  identi- 
fied and  severed  from  the  rest  Dunlap  v.  Berry,  4  Scam.  327  ; 
Courtright  v.  Leonard,  11  Iowa,  32  ;  Young  v.  Atistin,  6  Pick.  280; 
Merrill  v.  Hunnetoell,  13  id.  213 ;  Mason  v.  Thompson,  18  id.  305  ; 
Scudder  v.  Worster,  11  Gush.  573  ;  Simmons  v.  Smifi,  5  B.  &  G. 
B57 ;  Rugg  v.  Minett,  11  East,  210 ;  8hepUy  v.  Davis,  5  Taunt  616. 

This  case  is  distinguishable  in  some  respects  from  any  case  here- 
tofore decided  by  this  court,  but  rather  by  its  facts  than  by  the 
principles  involved.    The  requisites  for  a  completed  sale  have  bees 
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■omewhat  ooiuddered  in  Whitcomb  y.  WAitn&tf,  24  Mich.  486,  and 
Adams  Mining  Oo.  v.  S&nter,  26  id.  73,  where  title  passed  to  prop- 
erty identified ;  in  Lingham  v.  J^gleston,  27  Mich.  324,  where  it 
was  held  not  to  pass  to  property  identified  in  gross,  because  not 
inspected  and  identified  by  quality  and  quantity  which  were  neces- 
sary to  fix  prices ;  and  in  Ortman  v.  Gfreen,  26  Mich.  209,  and  First 
IfdHonal  Bank  of  Marquette  v.  Crowley,  24  id.  492,  where  there 
was  no  sufficient  identification,  and  therefore  no  title  given. 

There  seems  to  be  no  foundation  anywhere  for  declaring  any 
thing  to  be  a  completed  sale  where  the  property  is  to  be  subse- 
quently identified  by  separation  and  measurement  out  of  a  larger 
quantity,  and  cannot  be  known  till  so  measured. 

As  the  property  was  destroyed,  it  is  simply  a  controversy  as  to 
who  shall  bear  the  loss.  Several  of  the  cases  cited  on  the  argu- 
ment arose  out  of  similar  misfortunes,  and  it  is  clear  it  must  fall 
on  the  actual  owner,  whose  rights  cannot  be  enlarged  or  diminished 
by  the  accident 

The  judgment  below  must  be  reversed,  with  costs,  and  a  new 
trial  granted. 

The  other  justices  concurred. 

Judgment  reversed  amd  new  trial  granted. 


FuLLBB,  plaintiff  in  error,  y.  Swnz. 

(BO  Mloh.  BB7J 
Bttappel — when  tenant  may  deny  title  qfleeeor. 

Defendant,  who  was  in  poaaesflion  aa  tenant  in  common  of  certain  real  estate, 
agreed  bj  parol  to  paj  rent  to  C.  for  an  undivided  share  therein  not  owned 
hj  defendant  and  daimed  by  C.  After  paying  rent  for  several  years  defend- 
ant disclaimed  tenanpy  under  C.  and  refused  to  longer  pay  rent,  i/ald,  that 
defendant  was  not  estopped  from  denying  the  title  of  C. 

ACTION  for  use  and  occupation  of  a  mill  by  Edward  P.  Fuller 
and  another,  executors  of  Charles  H.  Carroll,  against  Martin 
Im  Sweet.  Sufficient  facts  appear  in  the  opinion.  From  the  decis* 
ion  of  the  court  below  in  favor  of  the  defendant,  plaintifb  brought 
error  to  this  court. 
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Hugiea,  (yBrien  S  Smiley,  for  plain  tiffg. 
y&rris,  Blair  d  Kingshy,  for  defendant 

OAJCPBHiiiy  J.  Plaintifis,  who  are  executors  of  Oharles  H*  Oar- 
TOily  deoeased,  sued  defendant  for  the  use  and  occupation  of  the 
ondiyided  one-fourth  of  certain  mill  premises  in  Grand  Bapids, 
from  July  1,  1867,  to  the  commencement  of  suit  in  the  spring  of 
1872. 

The  important  facts  bearing  on  the  legal  questions  at  issue  are 
as  follows:  Defendant  in  1846  bought  one  undivided  half  of  the 
property  from  one  Bichmond,  and  entered  upon  it,  claiming  that 
interest  as  a  tenant  in  conunon.  In  1856,  on  the  first  day  of  July, 
defendant,  not  knowing  whether  the  other  half  belonged  to  Daniel 
Ball,  or  to  Ball  and  Oarroll  equally,  received  and  accepted  a  parol 
proposal  from  Oarroll  (then  claiming  as  owner  of  that  quarter 
interest),  to  lease  the  undivided  fourth  to  defendant  for  two  hun- 
dred dollars  a  year,  quarterly  in  advance,  no  period  being  fixed, 
and  it  being  understood  that  the  lease  was  to  remain  in  paroL 
Defendant  paid  rent  to  OarroU  until  his  death  in  1865.  He  there- 
after paid  rent  to  plaintiffs  up  to  July  1, 1867.  In  the  fall  of  1867 
he  refused  to  pay  any  further  rent,  and  disclaimed  tenancy  under 
plainti&,  and  claimed  to  own  the  premises  himself.  He  had  pur- 
chased the  remaining  half  not  originally  owned  by  him,  in  1863  or 
1864,  believing  that  he  was  obtaining  a  good  title,  and  he  held  in 
good  faith.  After  the  disclaimer,  he  sold  out  the  whole  title  in 
December,  1867,  to  one  Armitage,  and  gave  up  possession  to  hinu 
Since  the  disclaimer  no  demand  has  been  made,  either  of  rent  or 
possession.    There  is  no  finding  that  Oarroll  had  any  title. 

The  court  below  held  defendant  liable  as  a  tenant  from  year  to 
year  until  the  end  of  the  year  during  which  he  disclaimed,  and  up 
to  July,  1868,  but  refused  any  further  recovery  against  him.  Plain- 
tiffs bring  error,  claiming  to  recover  for  the  period  thereafter,  upon 
the  ground  that  there  was  no  surrender  of  possession,  or  termina- 
tion of  the  tenancy. 

The  claim  of  plaintiffs  in  error  is  based  upon  the  alleged  exist- 
ence of  such  an  estoppel  as  would  prevent  the  defendant  from  set- 
ting up  any  title  in  himself,  or  in  any  one  adverse  to  Carroll's 
estate,  until  the  lease  is  ended  in  some  sufficient  way,  and  Oarroll's 
representatives  reinstated  in  the  possession* 
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The  plaintiflB'  points  are  left  in  a  very  indefinite  shape,  and  we 
have  had  some  difflenlty  in  finding  npon  what  precise  ground  they 
wished  to  stand.  No  decision  has  been  found  which  does  not  differ 
very  greatly  in  its  facts  from  the  present  case.  We  have  found 
none  upon  which,  as  it  seems  to  us,  there  is  any  support  for  a  more 
liberal  recovery  than  was  granted  in  the  Circuit  Oonrt, 

Assuming  (what,  for  reasons  to  be  alluded  to  presently,  is  a  broad 
assumption)  that  the  arrangement  betweeen  Carroll  and  Sweet  in 
1856  can  be  likened  to  an  ordinary  lease,  and  be  governed  by  its 
analogies,  it  was  a  lease  at  will  in  its  origin,  and  became,  at  best, 
no  more  than  a  lease  from  year  to  year,  subject  to  be  ended  by  the 
will  of  either  party.  The  notice  which  Sweet  gave  to  the  plaintiffs 
was  from  seven  to  eight  months  before  the  end  of  the  year.  That 
such  a  notice  and  disclaimer  is  sufficient  to  serve  the  purposes  of  a 
notice  to  quit,  and  terminate  the  term,  is  settled  in  Doe  d.  Price  v. 
Pricey  9  Bing.  356  ;  Doe  d.  Graves  v.  WeOs,  10  A.  &  R  427.  And 
it  was  held  in  Accidental  Death  Insurance  Go.  v.  Mackenzie,  9 
W.  B.  713,  that  a  party  might  set  up  his  own  title  at  the  expi- 
ration of  his  term,  without  restoring  possession,  upon  the  plain  and 
sensible  ground  that  it  would  be  idle  to  compel  a  party  to  go  out  of 
possession,  when  he  could  turn  round  and  recover  it  back  upon  the 
title,  and  hold  the  person  to  whom  he  had  restored  it  as  a  wrongful 
occupant.  In  Page  v.  Kinsman,  43  N.  H.  328,  the  same  principle 
was  asserted,  and  while  the  tenant  was  held  estopped  during  the 
term,  the  estoppel  was  hield  not  to  outlast  it 

The  present  case,  however,  differs  very  materially  from  ordinary 
tenancies,  and  whether  those  cases  would  be  universally  correct  or 
not,  is  of  no  great  importance. 

The  only  foundations  for  estoppels  against  lessees,  that  we  have 
found  any  support  for,  arise  either  out  of  indentures,  whereby  there 
is  a  mutual  estoppel  under  seal,  or  from  possession  given,  whereby 
an  advantage  is  derived  by  the  tenant  from  the  act  of  the  landlord, 
which  is  peculiar,  and  which  stands  in  law  on  a  different  footing 
from  most  other  acts. 

Where  a  person  in  possession'  agrees  by  parol  to  pay  money  to  a 
person  out  of  possession,  and  who  has  no  title,  it  is  impossible  to 
find  any  sensible  ground  for  sustaining  such  a  promise  which  would 
not  sustain  any  other  promise  made  without  consideration.  Where 
there  is  an  indenture,  there  is  at  common  law  a  presumed  oonsid« 
eration.    Where  there  is  possession  given,  there  is  an  actual  oongid* 
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ention  which  may  render  it  also  reasonable  enough,  under  ordinary 
dronmstancesy  to  require  the  landlord  to  be  put  back  in  staiu  quo. 
But  a  person  who  ever  had  or  gave  up  possession  to  the  tenant,  is  left 
%n  tUUu  quo  by  the  tenant's  remaining  in  possession,  and  in  reason 
ihoold  have  no  further  claim.  If  he-  has,  it  must  be  by  some  pecu- 
liar and  anomalons  rule,  for  which  we  have  found  no  support.  Such 
a  relation,  if  valid  at  all,  must  rest  on  a  valid  contract,  and  the  only 
consideration  for  the  contract  would  be  proof  of  title,  not  covering 
merely  the  period  of  tenancy,  but  outlasting  it.  When  that  is 
proved,  a  right  to  possession  is  proved  with  it,  and  a  further  hold- 
ing by  the  tenant  would  be  wrongful,  and  subject  him  to  eviction. 
But  whether  it  could  be  made  the  basis  of  an  implied  contract  to 
pay  rent  any  longer,  is  a  different  question,  which  does  not  arise 
in  this  case,  as  there  is  no  such  proof. 

Accordingly  it  has  been  regarded  as  competent  in  all  cases  where 
the  tenant  has  not  received  possession  from  the  party  who  claims 
vent,  to  authorize  the  claimant's  title  to  be  investigated,  unless  there 
18  some  other  ground  of  estoppel.  Oregary  v.  Doidge,  3  Bing. 
474 ;  Badgers  v.  Pitcher,  6  Taunt  202;  Hopcraft  v.  Keys,  9  Bing. 
613;  Doe  d,  Plevin  v.  Brown,  7  A.  &  E.  447;  Oravenor  v.  Wood- 
kouee,  1  Bing.  38  ;  Fenner  v.  Duploch,  2  id.  10  ;  Cornish  v. 
Searea,  8  B.  &  C.  471;  Glaridge  v.  Mackenzie,  4  M.  &  O.  143 ; 
Mountnoy  v.  GoUiwr,  1  E.  &  B.  630;  Oripps  v.  Blank,  9  D.  &  K 
480;  HdU  v.  Butter,  10  A.  &  E.  204.  In  these  cases  the  rule  is 
reoognized,  and  in  most  of  them  adjudicated. 

In  Oomish  v.  Searett  the  case  was  put  upon  its  true  ground,  as 
an  attempt  to  enforce  an  agreement  without  consideration.  And  in 
Olaridge  v.  Mackenzie,  it  was  said  there  could  be  no  implied  grant 
of  possession  by  a  party  who  could  not  have  put  the  tenant  out  of 
possession  if  he  had  refused  to  make  an  arrangement. 

The  case  before  us  involves  some  further  points,  bearing  directly 
on  the  effect  of  the  failure  of  the  plaintiffs  to  prove  title.  It  is 
very  well  settled  that  where  a  tenant  is  in  under  one  title,  no 
attornment  is  valid  which  is  made  to  any  one  not  in  privity  with 
that  title.  The  same  principle  invoked  by  plaintiffs  to  estop  the 
defendant  from  denying  the  title  under  which  he  was  possessed, 
will  prevent  him  from  changing  possession  by  any  acknowledgment 
to  a  stranger  not  deriving  title  from  the  same  source  with  that  of 
the  original  landlord,  and  that  derivative  title  must  be  shown,  in 
Older  to  validate  the  attornment,  and  save  the  tenant  and  all  claim* 
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ing  through  him  during  the  tenancy  from  liability  to  the  fint 
landlord.  Bogwa  y.  PUeher,  6  Tannt.  202;  Wittiams  r.  Bairlholo- 
www,  1  B.  &  P.  826;  Doe  d.  Plevin  y.  Brotan,  7  A.  &  £.  447; 
Cornish  y.  Searell,  8  B.  &  G.  471. 

That  question  arose  and  was  decided  in  this  State  in  Byrne  t. 
Beeson,  1  Doug.  179^  where  an  attornment  to  a  stranger  was  held 
void  as  against  public  policy. 

When  defendant  made  his  arrangement  with  Carroll,  he  was  in 
possession  in  priTity  and  full  recognition  of  the  title  of  the  remain- 
ing undivided  half  not  owned  by  himself,  as  belonging  to  his  co-ten- 
ant,  whoeyer  that  co-tenant  was.  He  was  bound  under  the  statute* 
to  account  to  him,  either  absolutely  or  on  demand*  0.  L.,  §  430& 
There  had  been  no  ouster  made  or  attempted,  and  the  arrangement 
with  Carroll  was  made  on  the  assumption  that  he  had  succeeded  to 
one-half  of  the  Ball  title.  Defendant  haying  taken  and  retained 
possession  in  this  way,  and  neyer  haying  sought  to  change  it,  there 
can  be  no  foundation  for  the  attornment  to  Carroll,  without  eyi- 
dence  that  he  held  that  title,  and  therefore  no  consideration  for  the 
promise  to  pay  rent  to  him.  Under  such  circumstances  CanoU 
could  stand  in  no  better  position  than  defendant.  The  finding 
that  defendant  had  been  in  possession,  claiming  and  admitting  hia 
responsibility  as  a  tenant  in  common  since  1846,  threw  upon  plain- 
tiffs the  burden  of  showing  that  his  possession  was  in  priyity  witli 
them  or  their  predecessors  in  the  title. 

This  not  appearing,  there  could  be  no  ground  of  recoyery;  and 
the  other  questions  presented  become  immateriaL  Upon  the  find- 
ing there  is  no  error  to  the  prejudice  of  the  plaintiffs,  and  the 
judgment  must  be  afltened,  with  costs. 

The  other  justices  oonourred. 

Judgment  affifwstL 
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OtTTLBB  Y.  BONITBT. 
<V)]aeh.Sn.) 

An  laiikeeper  is  not  liable  to  his  gnests  for  property  deetroyed  withoat  hb 

nog^ligenoe  bj  accidental  fire. 
EMM  T.  Bmift,  88  N.  T.  571,  diaappioTed.    {8«e  naU,  p.  180.) 

ACTION  brought  by  Stephen  Catler  and  another  againat  Zoroas- 
ter Bonney  and  another,  to  recover  for  horses,  wagon  and 
goods  destroyed  by  fire  in  the  bam  of  defendants,  who  were  inn- 
keepers. Sufficient  facts  appear  in  the  opinion.  Defendants  had 
judgment  below. 

Andrew  T.  McR&ynolds,  for  plaintifCs. 
Narris,  Blair  dk  Kingaley^  for  defendants. 

Ca^ipbell,  J.  Plaintiffs  brought  suit  to  reooTer  the  value  of 
oertain  horses,  a  wagon,  and  some  goods  destroyed  by  fire  in  the 
bam  of  defendants,  who  were  innkeepers.  It  is  found  by  the  court 
that  there  was  no  fault  or  negligence  in  defendants  or  their  ser- 
vants, the  fire  which  destroyed  the  bam  and  its  contents  having 
been  either  accidental  or  incidental,  and  taking  from  an  alley  or 
public  way  outside.  No  question  arises  upon  any  thing  except  the 
obligation  of  innkeepers  to  respond  to  their  guests  for  property  thua 
destroyed  without  negligence.  It  is  admitted  that  the  property  was 
in  the  custody  of  defendants  in  that  capacity. 

It  is  unfortunate  that  upon  this  subject  there  is  some  confusion, 
arising  from  the  loose  dicta  in  which  many  oourfcs  have  indulged, 
when  dealing  with  cases  involving  the  liability  of  innkeepers.  It 
ia  unsafe  to  give  any  force  to  such  remarks  beyond  the  analogies  of 
the  cases  in  which  they  are  found.  Upon  all  questions  not  decided 
by  recognized  and  accepted  precedents,  we  can  only  rest  upon  the 
Kncient  maxims  of  the  common  law. 

In  order  to  hold  a  bailee  liable  for  that  which  is  in  no  respect  to 
be  imputed  either  to  his  own  negligence,  or  to  that  of  persons  for 
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whom  he  is  responsible,  there  should  be  found  clear  authority. 
The  common  law  has  declared  this  liability  against  one  class  of 
bailees,  and  has  made  common  carriers  responsible  for  all  losses  not 
caused  by  public  enemies,  or  some  casualty  in  no  way  arising  out 
of  human  action.  It  is  claimed  by  plaintiffs  that  in  this  respect 
common  carriers  and  innkeepers  stand  on  precisely  the  same  foot- 
ing ;  and  it  is  not  claimed  that  defendants  can  be  made  liable  in 
the  present  case  on  any  narrower  ground. 

There  are  many  cases  in  which  it  has  been  said  by  judges  that 
the  liability  is  not  distinguishable.  Most  of  these  have  been  col- 
lected in  the  notes  of  Mr.  Holmes  to  the  last  edition  of  Kenf  s  Com- 
mentaries.—  2  Kent,  596.  But,  except  in  the  decisions  to  be 
especially  referred  to  hereafter,  there  is  nothing  in  the  facts  of  any 
authority  which  we  haye  discoYered,  which  called  for  any  such 
remark,  or  which  would  justify  the  enforcement  of  a  liability  for 
such  a  loss  as  the  present. 

*  With  one  or  two  exceptions  the  cases  referred  to  haye  arisen  from 
thefts  or  unexplained  losses  of  property,  while  it  was  within  the 
legal  custody  or  protection  of  the  innkeeper.  The  rule  actually 
applied  in  all  of  these  cases  has  been  that  all  such  losses  were  pre- 
sumably due  to  the  neglect  of  the  innkeeper.  (Generally,  and 
perhaps  uniyersally,  he  has  been  held  to  an  absolute  responsibility 
for  all  thefts  from  within,  or  unexplained,  whether  committed  by 
guests,  seryants,  or  strangers.  But  he  has  quite  as  uniformly  been 
discharged,  by  any  negligence  of  the  guest  conducing  to  the  injury, 
and  he  has  not  been  held  for  acts  done  by  the  seryants  of  guests,  or 
by  those  whom  they  haye  admitted  into  their  rooms.  And  in  many 
cases  he  has  been  held  discharged  where  the  guest  has  exercised 
any  special  control  oyer  his  property.  The  genei-al  principle  seems 
to  be  that  the  innkeeper  guarantees  the  good  conduct  of  all  per- 
sons whom  he  admits  under  his  roof,  proyided  his  guests  are  them- 
aelyes  guilty  of  no  negligence  to  forfeit  the  guarantee. 

Beyond  this,  we  have  found  no  decided  case  anywhere.  We  haye 
found  no  decision  holding  innkeepers  liable  for  losses  by  purely 
accidental  casualties,  or  from  riots,  or  acts  of  force  from  without 
such  as  haye  been  from  the  beginning  excepted  by  the  text  writers. 
These  writers,  or  at  least  such  of  them  as  are  of  recognized  author- 
ity, haye  drawn  a  line  between  carriers  and  innkeepers,  resting  on 
the  distinction  between  absolute  and  qualified  responsibility.  And 
none  of  the  accepted  writers  haye  found  any  authority  for  disro- 
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garding  this  distinction.  The  two  classes  of  bailees  have  been 
kept  carefully  separate. 

Judge  Story  makes  this  yery  clear  in  his  Treatise  on  Bailments, 
§  472,  where  he  refers  to  authorities  which  we  think  sustain  him. 
Dawson  y.  Chamney,  5  Q.  B.  164^  is  directly  in  point,  and  the  lan- 
guiige  of  the  older  decisions  there  referred  to  excludes  the  extreme 
measure  of  liability.  Chancellor  Kent  is  equally  explicit  that  the 
liability  does  not  extend  to  robbery  or  inevitable  casualty.  2  Kent's 
Com.  593.  The  Eoman  law,  to  which  both  of  them  refer,  included 
fire  under  this  head.  The  French  law  excludes  liability  for  wrongs 
from  without.  Ferriere  Die,  "Aubergistes ; "  Story  on  Bailm.,  §465. 

But  all  the  modern  authorities  profess  to  take  their  departure 
from  Calyefs  Casey  8  Go.  32.  The  case  declares  that  the  original 
writ  quoted  in  it,  and  found  in  Fitzherbert's  N.  6.  94  6.,  contains 
the  whole  ground  of  the  common  law.  Analyzing  the  writ,  the 
fourth  heading  is  made  to  refer  to  the  ground  of  liability  as  the 
default  of  the  innkeeper,  ^*  by  which  it  appears  that  the  innholder 
shall  not  be  charged,  unless  there  be  a  default  in  him  or  his  ser- 
Tants,  in  the  well  and  safe-keeping  and  custody  of  their  guests, 
goods  and  chattels  within  his  common  inn. "  The  language  in  Fitz- 
herbertis  ''so  that  by  the  default  of  them,  the  innkeepers  or  their 
servants,  no  damage  may  come  in  any  manner  to  their  guests.'' 
Among  the  defenses  given  by  Saunders  is  that  ''  defendant  may 
show  that  his  house  was  broken  open,  and  a  forcible  robbery  of 
them  committed  by  thieves."  2  Saund.  PI.  &  E.  217.  And  the 
liability  of  i»  ukcepers  for  the  acts  of  others  is  put  by  Blackstone 
on  the  ground  that  they  were  bound  to  prevent  misconduct  by 
those  under  their  control.  1  Bl.  430.  Accidental  fire  stands  on 
quite  as  strong  grounds  of  exemption  as  other  mishaps. 

The  common  law  has  in  some  things  been  modified  by  decisions, 
but  it  is  contrary  to  law  to  follow  dicta  made  in  cases  calling  for 
no  departure  from  the  old  law.  It  would  be  a  manifest  innovation 
to  create  a  liability  where  no  possible  default  exists,  and  to  sustain 
such  an  innovation,  there  ought  to  be  both  reason  and  authority. 
We  cannot  object  to  follow  settled  law  on  our  own  views  of  what 
policy  ought  to  make  it.  But  wo  are  not  prepared  to  assume  there 
is  any  policy  which  will  compel  persons  who  are  in  no  wise  in  fault 
to  respond  in  damages,  where  the  law  is  not  clear  against  them. 
And  the  authorities  directly  in  point  on  losses  by  fire  are  not  uume* 
reus,  and  do  not,  in  our  judgment,  call  for  any  such  consequenceSi 
Vol.  XYIII.  — 17 
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The  doctrine  imposing  snoh  a  liability  may  be  said  to  rest  entirely 
on  what  was  said  by  Jnstioe  Pobtbs  in  HuleU  v.  Swifiy  33  N.  Y. 
671.  In  that  case  the  subject  is  discussed  at  some  length,  and 
with  much  ability.  But  no  foundation  is  shown  there  for  the  doc- 
trine asserted,  beyond  remarks  which  are  confessedly  opposed  to 
the  text-books,  and  which  wore  foreign  to  what  was  actually  decided 
m  the  cases  where  they  are  found.  The  whole  opinion  of  the 
beamed  judge  is  open  to  the  same  criticism ;  as  he  himself  declares 
fche  point  discussed  did  not  really  arise,  inasmuch  as  no  proof  was 
introduced  changing  the  presumption  raised  by  law  against  the 
lef  endant.  The  opinion  was  not  unanimous,  and  the  dissent  of 
Tudge  Denio  would  detract  much  from  its  force,  even  if  it  had 
)een  pertinent  to  the  facts. 

Opposed  to  this  is  the  case  of  M&rritt  y.  ClagAom,  23  Vt.  ITT^  in 
nrhich  Judge  Bedfibld,  deliyering  the  opinion  of  the  court,  reached 
Oie  conclusion  that  where  there  was  no  negligence  there  was  no 
responsibility  for  loss  by  fire.  This  opinion  is  an  able  one,  and 
was  not  given  beyond  the  facts.  It  has  been  both  approved  and 
criticised,  but  no  occasion  has  heretofore  arisen  to  consider  its  cor- 
rectness upon  similar  facts.  Vance  y.  7%rockmortony  5  Bush  (Ky.), 
42,  is  to  the  same  effect,  but  there,  too,  the  decision  might  have 
rested  on  other  grounds,  and  its  authority  is  therefore  diminished* 

We  regard  the  decision  in  Vermont  as  reasonable,  and  as  within 
the  fair  meaning  of  the  common-law  rule.  We  think  the  Oironit 
Oourt  was  right  in  taking  the  same  view. 

The  judgment  must  be  affirmed,  with  oosts. 

The  other  justices  concurred. 

Jiu^finent  affirmmL 

KoTB.— Iti8Hddin2KeiiVtOoiiL6M:  ** An  innkeeper,  Uke  a  oommon  ear- 
lier, If  an  InBorer  of  the  goods  of  hte  gueete  and  he  oan  only  Umit  hU  liaMllli7 
t^  exptees  agreement  or  notice.** 

Bj  the  Roman  ]aw  the  innkeeper  was  liable  for  the  goods  of  hit  gnesta  nnleaa 
torn  from  him  bj  inevitable  aocident  or  superior  force.  See  Doorman  ▼.  Jei»- 
Mns,  2  Ad.  &  E.  266;  2  Kent's  Com.  494;  Whart  on  Keg.,  i  066;  and  Are  whleh 
could  not  have  been  avoided  bj  the  innkeeper's  diligence  was  included  ondev 
the  head  of  **  inevitable  accident.**    Whart.  on  Keg.«  i  67S. 

Mr.  Addison  in  his  learned  and  accurate  treatise  on  Torts  (VoL  1«  i  6S4), 
says :  "  By  a  public  edict  of  the  Roman  pnetor  it  was  ordained  that  If  ship- 
masters and  carriers,  innkeepers  and  stablekeepera  did  not  restore  what  they 
had  received  to  keep  safe  he  would  give  Judgment  agaxst  them.  The  oonstmo- 
tion  put  upon  this  edict  was,  not  that  the  shipmaster,  oanier  or  Innkeeper  was 
bound  to  deliver  the  goods  safe  at  aU  events ;  bat  that  he  was  boond  to  deliver 
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them  unless  prevented  bj  tLfaUde  damnum,  or  a  loss  1/  what  was  termed  the 
decree  of  fate  or  order  of  destiny,  saoh  as  a  loss  hj  lightning  or  an  earthquake, 
or  a  sndden  Inundation  that  oould  not  have  been  foreseen,  and  that  no  humaa 
esre  or  skill  could  have  provided  against  or  avoided;  or  an  irresistible  attack 
bj  pirates  and  hostile  forces,  the  enemies  of  the  State.  The  spirit  of  this  edict 
hss  been  universaUj  adopted  by  the  jurisprudence  f)t  continental  Europe,  and 
was  introduced  at  an  early  daj  into  our  common  law." 

Further  on  (1 684)  the  same  author  sajs :  *"  This  extended  responsibilltj  of 
the  innkeeper,  which  makes  him  an  insurer  of  the  goods  against  loss  bj  rob- 
beiy,  does  not  extend  to  losses  occasioned  bj  an  accidental  fire,  nor  to  damage 
or  injury  to  the  goods  which  is  the  result  of  accident,"  citing  as  authority 
therefor,  Dawson  v.  Chamneyt  6  Q.  B.  161,  as  explained  and  qualified  by  Morgan 
Y.  Boeey,  30  Law  J.  £xch.  134. 

Story  also  includes  loss  by  fire  as  well  as  by  burglary  and  robbery  as  fatale 
damnum.  BaiUn.,  i  466.  The  learned  editor  of  the  eighth  edition  of  Story  on 
Bailments  —  Mr.  Ekimuud  H.  Bennett — was  obviously  of  the  opinion  that  the 
views  expressed  by  the  author  were  not  supported  by  the  later  authorities,  for 
■fter  the  paragraph  in  section  472,  reading :  **  In  a  still  more  recent  case  it  has 
been  laid  down  in  Massachusetts  that  innkeepers  as  well  as  common  carriers  are 
fSgarded  as  insurers  of  the  property  committed  to  their  care,  and  are  bound  to 
make  restitution  for  any  injury  or  loss  not  caused  by  the  act  of  Qod,  or  the  com* 
men  enemy,  or  the  neglect  or  fault  of  the  owner  of  the  property  "~he  added 
this  in  parentheses,  "  and  this  seems  to  be  the  doctrine  of  the  modem  F.ngH«h, 
and  the  better  considered  of  the  American  cases." 

Mr.  Chitty  in  his  treatise  on  Contracts  (Uth  Am.  Ed.  675),  in  giving  the  oircum- 
stanoes  neooBsary  to  charge  an  innkeeper  on  the  custom  or  common  law  of  the 
realm,  says :  '*  There  must  be  a  default  on  the  part  of  the  innkeeper ;  and  such 
detenlt  is  to  be  imputed  to  him  wherever  there  is  loss  not  arising  from  the 
plaintllTs  negligence,  the  act  of  Ood  or  the  Queen's  enemies." 

Mr.  Parsons  says  (2  Gout.  146) :  '*  Public  policy  imposes  upon  an  innkeeper 
a  severe  liability.  The  later  and  on  the  whole  prevailing  authorities  make  him 
an  insurer  of  the  property  conmiitted  to  his  care,  against  every  thing  but  the 
Mt  of  God,  or  the  public  enemy,  or  the  neglect  or  fraud  of  the  owner  of  the 
proper^.  There  seems  to  be  some  disposition,  however,  to  regard  this  rule  as 
too  severe,  and  as  needing  modification.  In  two  recent  and  well-considered 
eases  a  different  rule  was  adopted."  These  cases  were  Daumon  v.  Chamney,  6 
Q.  B.  164,  and  MerreU  v.  Cla(fiwm,  23  Vt.  177. 

In  2  Story  on  Gout.,  §  909,  it  Is  said :  "  The  weight  of  authority  seems  to  be. 
notwithstanding  some  respectable  adjudications  to  the  contrary,  that  an  inn- 
keeper is  liable  at  common  law  for  theft  or  a  loss  by  fire,  although  the  same 
occur  without  his  negligence,  unless  the  negligence  of  the  guest  conduces  to 
the  loss ;  in  other  words,  that  his  liability  is  closely  analogous  to  that  of  a  com- 
mon oairier.  And  the  case  of  Z>aieson  v.  CTiomney,  so  generally  relied  upon  as 
establishing  the  doctrine  that  he  is  not  liable  if  he  can  prove  that  the  loss  oo- 
•nrred  without  his  negligence,  has  been  repeatedly  condemned  in  the  modem 
English  and  American  cases  "~  citing  Morgan  v.  Ravey,  6  H.  &N.  266;  Day  v. 
BtOher,  2  H.  fc  C  14;  Jfateer  v.  Brown^  1  Gal.  221;  Shaw'v,  Berry,  81  Me.  478; 
AOettv.  Sti^t,42Barb.280;88  N.  T.  571;  £WUs|/  v.  Aldrich,  88  K.  H.  668; 
WatMrnm  v.  Jonf,  14  Barb.  193;  Nororo&a  v.  Norcrosa^  63  Me.  168;  CHU  T.  LMh 
bey,  36  Barb.  70;  Thickahm  v.  Howard,  8  Blackf.  685;  Houlder  v.  Soulby^  8  G. 
B.  (N.  8.)  254;  Hower  v.  TuUy,  62  Penn.  St.  98;  S.  G.,  1  Am.  Rep.  890. 

So  in  Saonders  on  the  Law  of  Negligence,  page  212,   it  is  said;    **  By  the 
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oommon  law  of  England  a  common  innkeeper  U  responsible  for  the  lose  of  the 
goods  or  money  of  a  traveler  who  Is  his  gaest  whenever  the  lose  Is  not  ocoi^ 
sloned  by  the  default  of  the  traveler  himself,  the  act  of  Gk>d  or  the  Queen's 
enemies." 

It  appears  from  the  foregoing  that  most  writers  on  the  subject  concede  the 
weight  of  authority  to  be  that  an  Innkeeper  is  only  relieved  by  the  act  of  Gk>d« 
or  of  the  public  enemies,  or  by  the  default  of  the  guest.  Mr.  HllUard  has  some 
expressions  to  the  contrary  both  in  his  Law  of  Torts  (Vol.  2,  p.  684),  and  In  his 
treatise  on  Contracts  (Vol.  2,  p.  826),  but,  as  in  each  Instance  they  are  preceded 
by  statements  that  the  rule  of  the  common  law  was  as  stated  by  the  other 
writers,  they  are  not  entitled  to  any  weight. 

DatD8on  V.  Chamney^  5  Q.  B.  161,  was  an  action  on  the  case  to  recover  dama- 
ges for  an  injuiy  to  plaintiff's  horse.  Defendant  was  an  innkeeper;  plaintilf^ 
a  guest,  delivered  his  horse  to  the  hostler,  who  placed  him  in  a  stall  where 
there  was  another  horse,  and  he  was  injured.  The  juiy  was  directed  to  find 
for  the  plaiutiif  if  they  were  of  the  opinion  that  the  defendant  or  his  servants 
had  been  guilty  of  negligence,  but  otherwise  for  the  defendant.  They  found  a 
verdict  for  the  defendant,  and  the  Court  of  Queen's  Bench  held  the  direction 
proper.  In  the  subsequent  case  of  Morgan  v.  jRavey,  6  Hur.  &  N.  265,  where 
property  had  been  stolen  from  a  guest's  room,  PoiiLOOK,  C.  B.,  said :  **  It  is 
true  that  the  expression  In  the  forms  in  tort  is,  that  the  right  was  *per  d^eo- 
tum^*  that  is,  for  the  default  of  the  innkeeper:  but  we  think  the  cases  show 
there  is  default  in  the  innkeeper  whenever  there  Is  a  loss  not  arising  from  the 
plaintiif's  negligence,  the  act  of  Gk>d  or  the  Queen's  enemies.  The  only  case 
which  points  the  other  way  is  that  of  Dawsofi  v.  CTuimney,  and  according  to 
the  report  of  that  case  in  7  Jurist,  1037,  there  was  no  evidence  of  the  manner 
in  which  the  horse  received  the  injury  for  which  the  action  was  brought;  and 
this  may  be  the  explanation  of  that  case,  for,  though  the  damage  happening  to 
the  horse  from  what  occurred  in  the  stable  might  be  evidence  of  default  or 
neglect,  still  It  was  not  shown  how  the  damage  arose,  and  it  was  not  even  shown 
that  It  arose  from  what  occurred  in  the  stable.  It  might  have  arisen  from 
something  that  had  occurred  long  prior  to  the  horse  being  put  Into  the  custody 
of  the  Innkeeper,  that  would  distinguish  thU  case  and  reconcile  all  the  cases 
with  the  general  current  of  authority." 

Merritt  v.  Claghon%  23  Vt.  177,  was  also  case  to  recover  the  value  of  two  horses 
which  plaintiff,  a  guest,  delivered  to  defendant,  an  innkeeper,  and  which  were 
burned  while  In  defendant's  barn  without  negligence  In  fact  either  In  def end<- 
ant  or  his  servants.  On  these  facts  the  court  held  that  the  plaintiff  was  not 
entitled  to  recover.  Rbdfijbu>,  J.,  concluded  an  elaborate  examination  of  the 
authorities  In  these  words:  "  It  is  certain  no  well-considered  case  has  held 
thelnnkeeper  liable  In  circumstances  like  the  present.  And  no  principle  of 
reason  or  policy,  or  justice,  requires,  we  think,  any  such  result,  and  the  English 
law  Is  certainly  settled  otherwise." 

This  doctrine  of  restricted  llabill^  has  been  followed  in  the  same  State,  in 
Indiana,  Illinois,  Kentucky,  LoulsUUia  and  Texas.  McDanUU  v.  Robinson^  26 
Vt.816;  Read  Y.  Amidon,  41  Id.  15;  Laird  y.  Eichold,  10  Ind.  212;  Dessauer  v. 
Baker,  1  Wils.  (Ind.)  428;  MeUsaif  v.  Hets,  14  111.  120;  Johnton  v.  Riduudgon, 
17  id.  802;  Hawih  y.  FrankHn,  90  Ter.  796;  JTisten  v.  Hildebrand,9  B  Monr. 
72;  Woodtoatrd  v.  Marge,  18  Ia.  Ann.  166. 

On  the  other  hand  the  following  cases,  besides  those  cited  above,  are  cited  as 
authorities  to  the  doctrine  that  the  Innkeeper  Is  only  excused  by  act  of  God« 
of  the  public  enemies  or  of  the  guest :    Sassen  v.  Clark,  87  6a.  242:  Piiikerton 
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r.  Wooduoard,  88  Gal.  6S7;  CaghfU  v.  Wright,  6  El.  &  BL  891;  Oppenheim  ▼. 
White  Lion  Hotel  Co.,  L.  R.,  6  C.  P.  616:  WUkh^v.  Bade,  4A  K.  Y.  172;  8. 
Cm  4  Am.  Rop.  666;  FuOerv.  Coats,  18  Ohio  St.  848;  Jo»e  v.  Cardinal,  86  Wli, 
118;  McDofuOd  t.  Edgerton,  6  Barb.  680;  CMnneU  t.  Cook,  8  Hill,  4R8;  C^ee«e- 
brough  v.  Taylor,  12  Abb.  Pr.  227. 

It  is  no  doubt  tme  that  the  expreesions  on  this  point  in  most  of  these  oases 
sre  obiter,  bat  they  serve  to  indicate  what  the  ooorts  understand  the  rule  to  be. 

For  a  learned  inquiry  into  the  origin  of  the  terms  '*  inn  "  and  **  hotel/'  and 
definitions  of  their  meaning,  see  the  opinion  of  Chief  Justice  Dalt  in  Cromwell 
T.  Stephens,  2  Dalj,  16;  also,  see  WintermuU  ▼.  Clark,  6  Sandf.  242;  WalHngv, 
PoUer,  85  Conn.  183;  Pihkerton  v.  Woodward,  88  Cal.  667. 

The  payment  of  a  stipulated  sum  per  week  does  not  of  itself  change  the  re- 
lation of  a  party  from  that  of  a  guest  to  that  of  lodger.  Lima  ▼.  DtoineUe  (N. 
Y.  Com.  Pleas),  7  Alb.  L.  J.  44;  Betts  v.  Saliebury,  12  id.  887;  Jalie  ▼.  Cardinal, 
85  Wis.  118;  Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  417;  HaU  ▼.  Pike,  100 
Mass.  496;  ^orcross  ▼.  Norcroee,  63  Me.  168;  Pinkerton  t.  Woodward,  83  CaL 
667. 

It  is  a  question  of  fact  to  be  determined  by  the  Jury  whether  one  be  a  lodger 
or  a  guest.    Jalie  ▼.  Cardinal,  86  Wis.  118. 

A  person  who  does  not  hold  himself  out  as  an  innkeeper  does  not  become 
such  because  he  does  entertain  trayelers  occasionally.  State  ▼.  Matthews,  2 
Dev.  &B.  424;  Lyon  v.  Smith,  1  Morris,  184;  Pihkerton  v.  Woodward,  88  Cal. 
667;  Southufood  v.  Myers,  8  Bush,  681.  In  the  latter  case  the  defendant  kept  a 
lodging-house  for  strangers  at  a  watering  place  which  he  kept  open  only  during 
the  summer  months,  not  taking  all  comers,  but  selecting  his  guests,  and  he  was 
held  not  to  be  an  innkeeper.  And  '*  it  hath  been  adjudged  that  a  person  liv- 
ing at  Epson,  and  lodging  strangers  for  drinking  the  waters  in  the  season,  and 
selling  them  victuals  and  beer,  and  to  no  other  persons  except  such  lodgers,  is 
not  an  innkeeper,  so  as  to  have  soldiers  quartered  on  him  pursuant  to  the 
Statute  4  and  5  W.  8,  cap.  18,  for  he  is  not  such  an  HospiteUer  against  whom 
an  action  lies  for  refusing  to  entertain  a  guest.**  Bao.  Ab.,  tit.  Inns.  A  pub- 
lic house  of  entertainment  for  all  comers  is  an  inn.  Krohn  v.  Stoeeny,  2  Daly, 
200;  Wintermute  ▼.  Clark,  6  Sandf.  242.  Regular  boarders  by  the  week  are  not 
guests.    Johnson  v.  Reynolds,  8  Kan.  257. 

Where  a  horse  was  left  at  an  inn-stable  by  one  who  was  not  and  did  not  ex- 
pect to  be  a  guest  at  the  inn,  the  innkeeper  was  held  not  liable  except  as  an 
ordinary  bailee  for  hire.  Ingallsbee  v.  Wood,  88  N.  Y.  577.  The  case  of  Afo- 
soi^  V.  Thompson,  9  Pick.  280,  holding  a  contrary  doctrine,  was  disapproved.  In 
Orinnell  v.  Cook,  8  Hill,  485,  it  was  held  that  an  innkeeper  had  no  lien  on  horses 
left  at  his  stable  by  one  not  a  guest  of  the  inn,  because  the  correlative  obliga" 
tion  of  an  innkeeper  did  not  attach.  But  in  that  case  the  one  leaving  the 
horse  was  not  a  traveler,  but  a  resident  of  the  town.  The  same  point  was 
ruled  in  Thickstun  v.  Hovxird,  8  Blackf .  636,  and  in  Hickman  v.  Thomas,  16  Ala. 
666.  It  is  not  necessary,  however,  that  one  should  have  food  or  lodgings  in  an 
iiin  in  order  to  constitute  him  a  **  guest,  **  for  if  he  purchase  liquor  at  the  inn 
he  thereby  becomes  a  guest,  and  if  his  goods  are  stolen  while  he  is  drinking, 
the  imikeeper  is  liable.  This  was  held  in  Bennett  v.  MeUor,  5  T.  R.  273,  and  was 
followed  in  McDonald  v.  Edgerton,  6  Barb.  660,  and  cited  with  approbation  in 
CltUe  V.  Wiggins,  14  Johns.  176.  It  is  also  adopted  in  2 Kent's  Com.  698,  though 
pronounced  severe. 

A  restaurant,  however,  is  not  an  inn.    GofpefUer  v.  Taylor,  1  Hilt.  198. 

The  cases  are  not  entirely  agreed  as  to  what  negligence  on  the  part  of  the 


134  MICHIGAN, 


(Hitler  ▼.  Bonnej. 


goest  will  ralieye  the  innkeeper.  In  ArmUiead  ▼.  WUde,  17  Q.  B.  981,  it  wm 
■aid  that  the  negligence  must  be  grosst  but  the  case  goes  no  further  than  to 
hold  that  gross  negligence  would  exonerate  the  innkeeper  without  saying  that 
no  less  degree  would.  In  CaaMU  ▼.  Wright,  6  EL  &  B.  891,  it  was  held  sufficient 
if  '*  the  negligence  of  the  guest  occasions  the  loss  in  such  a  way  that  the  loss 
would  not  have  happened  if  the  guest  had  used  the  ordinary  care  that  a  pru- 
dent man  may  be  reasonably  expected  to  have  taken  under  the  circumstan- 
ces." If  the  negligence  of  the  guest  contribute  to  the  loss  the  innkeeper  will 
be  excused.  FouAer  y,  DorUm,  24  Barb.  384;  HawUy  v.  QmUh,  25  Wend.  642; 
HadUy  v.  Up8haw,  27  Tex.  547;  Chamberlain  y,  Masterton,  26  Ala.  871;  KeUey 
r.  Berry,  ^m.  4G9. 

It  was  resolved  in  Calye'8  Case  that  '*  it  is  no  excuse  for  the  innkeeper  to  say 
tliat  he  delivered  the  guest  the  key  of  the  chamber  in  which  he  is  lodged,  and 
that  he  left  the  chamber  door  open,  but  he  ought  to  keep  the  goods  and  chat- 
tels of  his  guest  there  in  safety."  But  notwithstanding  it  has  been  very  prop- 
erly held  that  where  a  guest  omits  to  use  his  key,  and  a  thief  entering  through 
the  unlocked  door  steals  his  goods,  such  omission  may  be  given  in  evidence  for 
the  jury,  of  contributory  negligence.  Oppenheim  v.  TheWhUeLUm  Hotel  Co.,  L. 
R.,  6  C.  P.  515.  The  question  for  the  jury  is  whether  the  loss  would,  or  would 
not  have  happened  if  the  guest  had  used  the  ordinary  care  that  a  prudent  man 
might  reasonably  be  expected  to  have  taken  under  the  circumstances. 

In  the  case  last  cited,  WiiiUES,  J.,  said :  **  When  Lord  Gokb  in  Calye'a  Case 
refers  to  the  authorities  in  the  Year  Books  to  show  that  the  innkeeper  is  liable, 
though  the  guest  has  a  key  and  does  not  use  it,  all  he  means  is  that  the  inn- 
keeper cannot  get  rid  of  his  common-law  liability  by  giving  the  guest  a  key. 
But  he  by  no  means  lays  it  down  that  the  guest  may  not  be  guilty  of  negli- 
gence in  abstaining  from  using  it." 

**  I  agree  "  said  Lord  Ellbnborough  in  Burgem  v.  Clement,  4  M.  &  S.  SlOi, 
**  in  what  is  said  in  Calye^a  Cose  that  the  mere  delivery  of  the  key  of  a  room 
will  not  dispense  with  the  care  and  attention  due  from  the  landlord,  and  that 
he  cannot  exonerate  himself  by  merely  handing  a  key  over  to  his  guest ;  but  if 
the  guest  take  the  key  it  is  a  very  proper  question  for  the  jury  whether  he 
takes  it  animo  custodiendi,  and  for  the  purpose  of  exempting  the  landlord  from 
his  liability,  or  whether  he  takes  it  merely  because  the  landlord  forced  it  upon 
him,  or  for  tbe  sake  of  securing  greater  privacy,  in  order  to  prevent  persona 
from  intruding  themselves  into  his  room." 

Whether  a  guest  has  been  guilty  of  contributory  negligence  in  not  locldng 
his  door  is  a  question  of  fact  for  the  jury.    Jalie  v.  Corditiol,  85  Wis.  118. 

It  is  not  necessary  that  the  goods  should  have  been  placed  in  the  special 
keeping  of  the  innkeeper  in  order  to  make  him  liable.  If  a  guest's  goods  art 
within  the  inn,  that  is  enough  to  charge  the  innkeeper.  Bennett  v.  AfeOor,  5  T. 
B.  278;  2  Kent'sCom.  588;  McDonald  v.  Edgerton,  5  Barb.  580;  Packard  r. 
Northcroft,  2  Mete.  (Ky.)  438;  J^orcrossv.  ^oroross,  58  Me.  163;  Burrotw  ▼• 
Trieber,  21  Md.  820. 

A  sleigh  loaded  with  wheat  was  put  by  the  guest  into  an  out-house  appnrti»- 
nant  to  the  inn,  where  loads  of  that  description  were  usually  received,  and  tha 
grain  was  stolen  during  the  night,  the  innkeeper  was  held  responsible,  tha 
court  remarking:  **The  bags  of  grain  therefore  may  be  deemed  to  have  beon 
infra  hogpitkun,  and  being  so  it  is  not  necessary  to  prove  negligence  in  the  inn* 
keeper  to  make  him  liable  for  the  loss."    Clule  v.  Wiggins,  14  Johns.  175. 

But  an  innkeeper  Is  not  responsible  for  the  loss  or  embenlement  of  a  guest's 
Bdoney  or  property,  deposited  with  a  servant  or  inmate  of  the  inn  forsafe>keep-> 
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loCi  pioYldad  BQoh  depotit  wm  not  made  on  the  Moarity  of  the  inn,  bat  m  a 
matter  of  tmst  and  oonfidenoe  In  the  depositee.  Sneider  t.  Gfeiw,  1  Yeatef, 
86;  Bouaerv.  Tutty  {Si  Penn.  St.  9S2),  1  Am.  Rep.  890;  and  whether  the  de- 
posit was  made  on  the  oredit  of  the  iun  or  otherwise  is  a  question  of  fact  for 
the  Jurj.  lb 

It  has  been  said  that  **  as  the  innkeeper  is  ohai^geable  on  the  ground  of  the 
proUt  he  derives  from  his  guest,  or  his  goods,  where  there  is  no  profit  to  the  inn* 
keeper,  there  shall  be  no  charge;  *'  and  for  this  reason  it  was  held  in  York  ▼• 
Qrvnaui^  2  Ld.  Bajm.  866;  Salk.  388,  that  if  one  leave  his  horse  at  an  inn 
and  lodge  elsewhere,  the  innkeeper  shall  be  charged  for  a  loss,  for  the  keep  of 
the  horse  is  a  profit  to  the  innkeeper,  and  this  case  was  followed  in  Ifoson  t. 
Thompson^  9  Pick.  280;  but  it  was  expressly  held  otherwise  in  IngaUabu  ▼. 
fTood,  33  N.  Y.  577,  and  the  ancient  rule  was  doubted  in  OrinneU  v.  Cook,  8 
Hill,  485;  in  Hickman  y.  T/iomos,  16  Aia.  666;  and  in  Thickatun  ▼.  Hatoard,  8 
Blaokf  .  586. 

An  innkeeper  is  liable  for  goods  lost  during  the  temporaiy  absence  of  the 
gnest,  and  even  though  it  extend  over  several  dayi-  2  Croke,  180;  1  Gomyn's 
Dig.  421;  QrinneU  v.  C7oofc,  8  Hill,  490;  lfc2>ona2d  v.  EdgerUmt  5  Barb.  560; 
Bakery,  Day,  2  Hur.  &  C.  14;  82  L.  J.  Ex.  171. 

An  innkeeper  is  liable  for  goods  left  with  him  by  a  guest  for  a  reasonable 
time,  even  after  the  guest  has  paid  his  bill,  if  he  assents  to  their  being  left  at 
the  inn.  Adams  v.  Clem  (41  Oa.  65),  5  Am.  Bep.  624;  OiUa  ▼.  FatmtUroy,  18 
Md.  128;  or  if  the  guest  has  not  had  a  reasonable  time  to  remove  them.  Sey^ 
mour  V.  Cook,  58  Barb.  451. 

An  innkeeper  is  bound  to  reoeive  all  who  come,  unless  his  house  is  full. 
Bondloe,  60,  PL  101 ;  or  unless  the  person  is  not  in  a  condition  fit  to  be  received. 
Tkomp9on  v.  Lacey,  8  B.  &  Aid.  287.  ComrnontpeaUh  v.  MitoheU,  1  Phil.  (Pa.) 
63;  FeU  v.  KrUghL,  8  M.  &  W.  269;  HaweU  v.  Jaokaon,  6  C  &  P.  725.  But  the 
innkeeper  may  exact  his  pay  in  advance.  Bro.  Motion  Sur.  Case,  76;  9  Go. 
87;  but  the  neglect  or  refusal  to  tender,  or  pay  in  advance  must  be  the  ground 
of  the  refusal  to  receive  in  order  to  be  a  defense  to  an  action  for  refusing  to 
reoeive.  Kor  is  it  a  defense  that  the  guest  was  traveling  on  Sunday  or  at  ni^ht 
after  the  innkeeper  and  his  family  had  g^ne  to  bed,  nor  that  the  guest  refused 
to  tell  his  name  and  abode,  as  the  innkeeper  has  no  right  to  insist  lupon  know- 
ing these;  but  if  the  guest  is  drunk,  or  conducts  himself  Improperly,  the  inn* 
keeper  is  not  bound  to  receive  him.  Rex  v.  Jvetis,  7  C.  3c  P.  213;  see,  alsoi 
HoweU  V.  Joofeson,  supra. 

In  Markham  v.  Broton^  8  N.  H.  528,  it  was  said  that  an  innkeeper  **  Is  not  bound 
to  admit  one  whose  notorious  character  as  a  thief  furnishes  good  reasoii  to  sup* 
pose  tliat  he  will  purloin  the  goods  of  his  guests  or  his  own  *  *  *  * 
10  he  may  prohibit  the  entry  of  one  whose  misconduct  in  other  particulars,  or 
whose  filthy  condition  would  subject  his  guests  to  annoyance.'* 

An  nnkeeper  is  not  bound  to  provide  greater  accommodations  than  his  prem- 
ises niiturally  afford.  Broad/wood  v.  G'ranara,  10  Ex.  428 ;  24  L.  J.  Ex.  1 ;  nor  Is  he 
liable  where  the  Inn  Is  full  and  the  guest  agrees  to  shift  among  the  others  and 
b  robbed.     WTUWa  Gate,  Dyer,  158. 

If  an  individual  has  entered  a  publio  inn  and  Us  presence  is  disagreeabls 
to  the  proprietor  or  his  guests,  the  innkeeper  may  request  him  to  depart,  and 
may  use  what  foroe  is  necessary  to  compel  him  to  do  so.  Oomrnonwealth  v. 
MtiehM,  2  Par.  Sel.  Gas.  (Pa.)  481. 

The  liability  of  the  innkeeper  for  money,  etc.,  is  not  limited  to  what  is  rea* 
•onably  necessary  for  traveling.    Berkshire  Wooleth  Co,  v.  Proctor^  7  Cush.  417; 
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WUkina  r.  EaHt  (44  N.  Y.  172),  4  Am.  Rep.  066  (a  strong  bate).  Bat,  eee  ottMr* 
irise,  SaaaenY,  Clark,  87  Ckt.  212;  Simon  t.  MUkr^  7  La  Ann.  800;  Triber  ▼. 
BurrotM,  27  Md.  180;  MaUby  ▼.  Chapman,  26  id.  807. 

In  the  reoent  case  of  Myers  v.  CottriO,  6  Bissell,  465,  Judge  Dbummond  of  the 
tJnited  States  Cirouit  Ck>urt  charged  as  to  the  goods  of  oommeroial  travelers  aa 
follows :  '*  I  think  this  is  the  true  mle  of  law  on  the  subject.  If  a  person  go- 
lug  into  a  hotel  as  a  guest,  takes  to  his  room,  not  ordinary  baggage,  nor  those 
articles  which  generally  accompany  the  traveler,  but  valuable  merchaudise, 
such  as  watches  and  jewelry,  and  keeps  them  there  for  show  and  sale,  and  from 
time  to  time  invites  parties  into  his  room  to  inspect  and  to  purchasov 
uuless  there  is  some  special  circumstance  in  the  case  showing  that  the  innkeeper 
assumes  the  responsibility  as  of  ordinary  baggage  as  to  such  merchandise,  the 
special  obligatious  imposed  by  the  common  law  do  not  exist,  and  the  guest  aa 
to  those  goods  becomes  their  vender  and  usee  his  room  for  the  sale  of  me^ 
ohandise,  and  really  changes  the  ordinary  relations  between  innkeeper  and 
guest.** 

The  liability  of  innkeepers  has  been  limited  1^  itatates  in  most  of  the 
States.— Bbp. 


Shsldos^  y.  Estatb  of  Biob. 

(90  Mich.  2m.) 

TSnuU'^riffhtof  tnutee$to  deal  wUh  trtut  etiaU  —  admiiMratoft  «M|faMi 
tract  to  purchase  property  of  estate  not  in  their  eontroL 

W.  and  B^  were  administraton  appointed  in  the  State  of  Michigan,  of  the  eatatc 
of  B.  They  and  another  party  agreed  to  parchase  lands  in  Illinoia, "  owned 
or  pretended  to  be  owned  "  by  such  estate  and  a  bank,  and  to  pay  a  price 
therefor  to  ly  measured  by  the  price  paid  to  the  bank,  ffeild,  (1)  that  whether 
the  estate  had  title  or  not,  the  contract  to  purchase  was  one  that  a  trustee 
of  the  estate  could  not  lawfully  make  ;  but  (2)  that  the  letters  of  adminis- 
tration issued  in  Michigan  gave  the  administrators  no  control  oyer  lands  in 
Dlinois,  and  that  the  contract  was  not  in  fraud  of  their  duty  as  trustees,  snd 
could  be  enforced  against  them. 

CLAIM  made  in  Probate  Court  by  Theodore  P.  Sheldon  against 
the  estate  of  George  W.  Bice  for  moneys  advanoed  by  the  firm 
of  Sheldon  &  Go.  for  the  benefit  of  said  Bice  in  his  life-time.  The 
facts  fully  appear  in  the  opinion.  The  Probate  Oourt  and  Giro  ait 
Gourt  on  appeal  therefrom^  decided  against  the  allowance  of  the 
daim^  and  plaintiff  took  error  to  this  court 

Edwards  (6  Shenoood,  for  plaintiff  in  error. 

DtoigJU  May,  for  defendant  in  error. 
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GooLET,  J.  The  sum  demanded  in  this  controyersy  is  claimed 
to  be  due  for  adyances  made  by  the  firm  of  T.  P.  Sheldon  &  Co., 
of  which  the  claimant  is  suryiyor,  for  the  benefit  of  George  W. 
Bice  in  his  life-time,  under  a  written  contract  bearing  date  August 
10,  1857,  and  to  which  T.  P.  Sheldon  &  Co.  were  the  parties  of  the 
first  part,  and  Dayid  S.  Walbridge  and  George  W.  Rice  the  parties 
of  the  second  part.  In  this  contract  it  was  recited  that  ^^theaboye 
parties  haye  agreed  to  purchase  certain  lands  which  are  owned  or 
pretended  to  be  owned  by  tlie  estate  of  Justice  Burdick  and  the 
Farmers  and  Mechanics'  Bank,  by  yirtue  of  attachment  and  sale 
under  execution ;  which  lands  are  situate  in  the  State  of  Illinois." 
Sheldon  &  Co.  were  to  adyance  the  money  necessary  for  the  pur- 
chase, not  to  exceed  fiye  thousand  dollars,  and  Walbridge  and  Rice 
were  to  repay  to  them  one-half  thereof.  And  by  the  contract  it 
was  ''understood  that  in  the  eyent  of  the  purchase  of  the  interest 
of  the  Farmers  &  Mechanics'  Bank  by  the  said  parties,  the  interest 
of  the  estate  of  the  said  Burdick  is  to  be  paid  one-half  of  the  said 
amount  as  paid  to  the  said  bank  for  their  interest,  and  the  said 
Walbridge  and  Rice,  as  administrators  of  said  estate,  agree  that  this 
shall  be  done." 

It  is  claimed  that  Sheldon  &  Co.  made  the  purchase  as  was  con- 
templated by  the  contract,  finding  the  title  in  William  B.  Ogden, 
and  procuring  from  him  a  conveyance  ;  and  that  Rice  died  before 
his  proportion  of  the  adyances  had  been  repaid.  To  recover  that 
proportion  a  claim  was  presented  against  his  estate  in  the  Probate 
Court,  but  it  was  resisted  on  the  ground  that  the  contract  was  illegal 
and  void  on  its  face.  The  ground  of  supposed  invalidity  was  that 
Walbridge  and  Rice,  who  were  administrators  of  the  Burdick 
estate,  undertook  by  the  contract  to  deal  for  their  own  benefit  with 
])ro])erty  belonging  to  that  estate ;  and  this,  it  was  said,  tlie  law 
would  not  permit.  And  there  being  no  dispute  that  Walbridge  and 
Rice  were  such  administrators,  duly  appointed  by  the  proper  court 
in  this  State,  the  probate  judge  held  the  objection  valid  and  fatal 
to  the  claim,  and  his  determination  was  affirmed  in  the  Circuit 
Court  on  appeal. 

The  question,  then,  on  this  writ  of  error,is  whether  the  Probate  and 
Circuit  Courts  haye  erred  in  their  conclusions  regarding  the  yalidity  of 
this  contract  The  claimant  in  the  argument  in  this  court  has  planted 
himself  upon  the  ground  that  the  contract,  correctly  interpreted, 
does  not  necessarily  imply  in  the  Burdick  estate  any  interest  what- 
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ever,  existing  at  this  date,  in  the  Illinois  lands.  He  insists  that  it 
may  be  anderstood,  when  referring  to  those  lands  as  *'  owned  or 
pretended  to  be  owned  "  by  the  estate  and  by  the  bank,  not  as  as- 
serting that  any  such  ownership  existed,  but  as  making  the  refer- 
ence only  by  way  of  identifying  the  subject-matter  of  the  contract, 
and  that,  consistently  with  that  instrument,  fche  lands  might  then 
have  been  really  owned,  and  been  understood  by  the  parties  to  be 
owned,  by  third  persons,  of  whom  they  expected  to  purchase  thenu 
And  to  enable  the  court  to  give  the  proper  construction  to  the  con- 
tract, evidence  was  put  in  by  the  claimant  which,  it  was  argued, 
supported  this  view  by  showing  that  Burdick,  in  fact,  or  his  estate, 
never  had  any  interest  whatever  in  these  lands. 

If  the  contract  had  merely  referred  to  the  lands  as  '^  owned  or 
pretended  to  be  owned  "  by  the  estate  and  the  bank,  this  argument 
might  be  accepted  as  reasonable,  or  at  least  plausible,  and  the  ex- 
planatory evidence  might  have  been  entitled  to  considerable  weight. 
But  the  contract  goes  very  much  further,  and  not  only  recognizee 
an  interest  in  those  lands  as  belonging  to  the  estate,  or  at  least  a 
claim  made  thereto  by  the  estate,  but  it  provides  for  the  purchase 
thereof  by  Sheldon  &  Co.  on  the  joint  account  of  the  parties  con- 
tracting, at  a  price  which  is  to  be  measured  by  the  price  paid  to 
the  bank  for  a  similar  interest  or  claim.  This  seems  so  plain  on 
the  face  of  the  contract  as  to  be  incapable  of  being  explained 
away;  but  if  it  were  open  to  explanation,  any  evidence  which 
should  go  no  further  than  to  show  that  the  estate  had  in  fact  no 
title,  would  not  explain  it  away,  or,  perhaps,  affect  the  construction 
in  any  manner.  The  estate  may  have  had  no  ownership,  and  yet 
have  asserted  one  under  such  circumstances  and  with  such  grounds 
of  equity  or  of  apparent  legal  right  as  might  have  given  to  its 
claim  a  certain  money  value  which  these  parties,  for  reasons  of 
their  own,  were  disposed  to  recognize  and  pay  for,  estimating  such 
value  as  bearing  a  certain  proportion  to  the  ownership  had  or  claim 
made  to  the  same  lands  by  the  bank,  and  agreeing  among  them- 
selves to  bargain  for  it  accordingly.  Such  an  agreement,  if  made 
tetween  parties  at  liberty  to  deal  with  the  estate  on  the  footing  of 
/>urchasers,  woald  have  been  upon  sufficient  consideration  and  en- 
tirely valid;  and  in  a  suit  brought  to  recover  advances  made  under 
and  in  reliance  upon  it,  any  inquiry  whether  the  estate  had  or  had 
lot  an  interest,  legal  or  equitable,  which  it  might  have  enforced  oi 
defended  in  judicial  proceedings,  would,  in  the  absence  of  fraud 
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or  mifltakey  be  wholly  irreleyant.  The  release  or  assignment  of  a 
ebdm  to  property,  where  the  claim  is  made  in  good  faith,  and  the 
releasee  or  assignee  knows  what  he  is  bargaining  for,  and  is  not 
deceiyed  and  therefore  not  defrauded,  is  sufficient  consideration  for 
a  payment  or  promise,  even  though' the  claim  proye  to  be  unfounded 
in  law.  Taylor  y.  ffare,  1  New  S.  260;  Cavode  y.  McCelvey,  Addis. 
56*  Lowes  y.  Purser,  6  EL  &  BL  930;  Lambert  y.  ffeath,  15  M.  & 
W.  487;  Chit  on  Cent.  10;  Benj.  on  Sales,  309.  If  the  law  were 
otherwise,  it  would  be  open  to  eyery  party  who  had  purchased  by 
quit-claim  deed  a  title  which  proyed  inyalid,  to  sue  for  and  recoyer 
back  the  consideration,  and  thus  haye  the  benefit  of  a  principle 
which  would  be  equiyalent  to  an  implied  warranty  of  title,  even 
though  the  yendor  had  expressly  refused  to  warrant,  and  the  yen- 
dee  had  by  the  mere  quit-claim  obtained  all  he  bargained  for.  Such 
a  doctrine  would  be  manifestly  absurd,  and  it  finds  no  support  in 
the  law. 

It  being  thus  seen  that  the  administrators  of  Burdick  were  bar- 
gaining with  others  to  make  a  purchase  on  their  own  account,  and 
apparently  for  their  own  benefit,  of  an  interest  owned  or  claimed 
by  the  estate,  were  the  Probate  and  Circuit  Courts  in  error  in  hold- 
ing that  the  contract  was  yoid  on  its  face  for  that  reason?  This 
is  the  principal  question  in  this  case;  and  if  the  general  rule 
of  law,  which  the  lower  courts  applied  to  the  case,  was  correctly 
applied,  the  question  is  not  difficult  of  solution.  It  has  been  uni- 
formly held  that  administrators,  or  other  persons  standing  in  the 
position  of  trustees,  are  not  to  be  suffered,  either  directly  or  indi- 
rectly, to  acquire  interests  in,  or  bargain  for  benefits  from  the  prop- 
erty which,  in  their  relation  as  trustees,  they  hold,  manage,  con- 
trol, or  sell  for  others.  They  cannot  occupy  the  position  of  buyers, 
and,  as  such,  interested  to  procure  the  property  at  the  lowest  possi- 
ble price,  when,  as  trustees,  they  are  to  make  sale,  and  their  duty 
requires  them  to  obtain  the  highest  price  at  which  the  property 
may  be  fairly  sold.  The  law  esteems  it  a  fraud  in  such  a  trustee  to 
take,  for  his  own  benefit,  a  position  in  which  his  interests  will  con- 
flict with  his  duty.  Davoue  y.  Fanning,  2  Johns.  Ch.  252;  Mi- 
ehaud  y.  Oirod,  4  How.  503;  Whichcote  y.  Lawrence,  3  Yes.  740; 
Lord  Bdrdwieke  T.  Vernon,  4c  ii.  411;  Ex  parte  Lacetf,6  id.  626; 
Docker  y.  Somes,  2  My.  ft  E.  655;  Famam  y.  Brooks,  9  Pick.  212; 
SaegoTY.  Wilson,  4  Watts  ft  S.  501;  Rogers  y.  Rogers,  3  Wend. 
W3;  Torroy  y.  Bank  of  Orleans,  9  Paige,  649;  TerwiUiger  y.  Brown, 
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44  N.  Y.  240.  Beaubien  v.  Poupard,  Har.  Oh.  206;  Dmght  y. 
Blaekmar,  2  Mich.  330;  Jfoor^  y.  MandMaum,  8  id.  433;  4  Kent, 
429;  Story's  Eq.  Jur.,  §  322.  The  reasons  for  this  general  rule  are 
fully  explained  in  several  of  the  cases  above  cited,  and  it  has  been 
well  said  that  ^'  the  rule  stands  upon  our  great  moral  obligation  to 
refrain  from  placing  ourselves  in  relations  which  ordinarily  excite 
a  conflict  between  self-interest  and  integrity."  MicJwud  v.  Oirod, 
4  How.  555. 

The  rule  is  clear,  but  it  is  still  possible  that  it  may  not  be  appli- 
cable to  this  case,  in  view  of  its  peculiar  facts.  Walbridge  and 
Rice,  as  has  been  seen,  were  administrators  on  the  estate,  appointed 
in  the  State  of  Michigan.  The  lands  which  were  to  be  purchased 
lay  in  the  State  of  Illinois.  Did  these  lands  come  under  their  con- 
trol so  as  to  be  subject  to  their  trust?  This  may  depend  upon  the 
proper  solution  of  another  question,  namely,  whether  their  letters 
of  administration  could  have  extra-territorial  force.  In  general,  it 
must  be  conceded  the  appointment  of  an  administrator  confers  only 
a  local  authority.  He  has  by  virtue  of  it  no  right  to,  or  control 
over,  any  property  that,  in  a  foreign  jurisdiction,  may  have  be- 
longed to  his  intestate.  If  he  shall  be  permitted  to  exercise  any 
control  over  such  propei-ty,  or  to  make  any  disposition  of  it  there, 
the  authority  to  do  so  must  come  from  the  statutes  of  the  foreign 
.  jurisdiction,  or  it  must  be  permitted  of  mere  comity;  for  the  coorte 
of  one  sovereignty  cannot  make  orders  or  confer  appointments  that 
of  their  own  force  can  operate  upon  titles  or  confer  a  right  to  ex- 
ercise  a  trust  in  the  disposition  of  property  lying  within  the  terri« 
tory  of  another.  Story's  Oonfl.  U,  §§512,  529;  2  Bedf.  on  Wills, 
16;  Thayer  v.  Lane,  Wal.  Ch.  200.  Moreover,  at  the  common  law, 
lands  are  not  assets  in  the  hands  of  an  administrator,  except  as 
they  are  subjected  to  his  authority  by  the  order  of  a  competent  cooi^; 
and  when  these  two  impediments  are  considered,  it  will  not  readily 
be  perceived  how  these  Michigan  administrators  would  have  found 
it  possible  as  such  to  deal  as  vendors  acting  for  the  estate  with  the 
Illinois  lands.  They  could  not  have  given  a  title,  either  legal  or 
equitable,  which  the  courts  of  that  State  would  have  recognized,  or 
ftnder  which  the  purchaser  could  have  compelled  any  person  in  the 
occupancy  of  the  lands  to  surrender  possession,  or  which  would  be 
available  as  a  defense  to  the  claims  of  the  heirs,  or  which  would 
preclude  the  lands  being  taken  and  sold  under  administration  pro> 
oeedings  in  the  State  of  Illinois.     It  would  consequently  seem 
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impossible,  that  to  the  lands  or  claim  which  constituted  the  sub- 
ject-matter of  this  contract,  these  administrators  as  such  could  hare 
occupied  at  once  the  two  positions  of  seller  and  purchaser.  To 
have  rendered  that  legally  possible,  they  must  have  taken  out  an* 
ciliary  letters  in  the  State  of  Illinois  and  obtained  from  the  proper 
court  in  that  State  the  requisite  authority  to  make  sale  of  the  lands 
under  its  statutes.  It  is  not  suggested  that  any  such  letters  were  ever 
taken  out,  or  any  such  authority  obtained.  The  conclusion  must 
be,  that  Walbridge  and  Rice,  in  thus  agreeing  to  unite  in  a 
purchase  where  presumptirely  they  could  haye  no  autliority  to  sell, 
have  failed,  whatever  may  have  been  their  understanding  or  pur* 
pose,  to  place  themselves  in  positions  where  duty  would  conflict 
with  interest 

It  may  be  said  that  by  the  contract  they  assumed  to  fix  on  behalf 
of  the  estate  the  consideration  which  should  be  paid  for  its  interest 
or  claim.  But  this  would  be.  an  idle  assumption,  if  in  fact  they 
had  no  authority  to  make  a  sale.  The  understanding  that  the 
price  should  be  one  sum  or  another,  or  be  arrived  at  in  one  way 
or  another  could  not  bind  the  heirs,  or  influence  in  any  man- 
ner a  sale  under  subsequent  administration  in  Illinois.  To 
render  it  obligatory  upon  any  one,  they  must  first  have  agreed 
with  the  heirs  what  the  price  should  be,  and  they  must  have 
acted  as  the  agent  of  the  heirs  in  bargaining.  Perhaps  an  in- 
ference would  arise  from  this  contract  that  it  was  some  such  pre- 
vious agreement  with  the  heirs  which  enabled  the  administrators 
to  speak  with  such  confidence  regarding  the  price  when  making 
this  contract.  If  the  heirs  were  all  of  age  and  competent  to  act 
on  their  own  behalf,  and  if  the  property  in  Michigan  was  ample 
for  the  payment  of  all  demands  against  the  estate,  such  an  agree- 
ment would  have  been  perfectly  legal,  and  in  no  respect  immoral 
or  blamable.  It  cannot  be  said,  therefore,  that  this  contract  is  on 
its  face  presumptively  fraudulent,  and  consequently  void,  when  noth- 
ing  appears  in  it  that  is  inconsistent  with  a  state  of  facts  which 
would  remove  it  entirely  from  the  operation  of  any  principle  which 
has  been  objected  to  it,  and  render  it  unobjectionable. 

It  is  perhaps  to  be  regretted  that  the  case  is  not  here  upon  a  fuU 
finding  of  the  facts,  to  the  end  that  a  final  disposition  might  now 
be  made  of  it  But  many  things  in  regard  to  which  this  record  is 
silent  might  be  suggested  as  open  to  proof  on  a  new  trial,  and 
liable,  perhaps,  to  influcace  or  control  the  final  determination  of 
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the  case.  Some  of  the  facts  which  do  appear  point  to  an  inference 
that  Ogden's  title,  whatever  it  was,  was  held  in  trust  for  the  bank 
and  for  this  estate.  Should  that  fact  be  shown  on  a  new  trial,  and 
should  it  further  appear  that  Ogden,  as  trustee,  recognized  the 
right  of  Walbridge  and  Bice,  as  administrators,  to  sell  the  lands, 
and  permi  jted  them  to  make  sale,  gave  conveyance  as  they  directed, 
and  accounted  to  them,  for  the  money  as  the  property  of  the 
estate,  we  might  then,  perhaps,  have  the  question  of  the  legal 
right  and  competency  of  these  parties  to  enter  into  this  contract 
presented  in  a  new  form.  But  a  discussion  of  that  question  now 
would  be  premature,  not  only  because  the  facts  are  not  shown,  and 
may  not  raise  it,  but  also  because  counsel  have  not  been  heard 
upon  it. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 

Ohbibtiajtct  and  Campbell,  JJ.,  concurred. 

OaAYiSy  Oh.  J.,  did  not  sit  in  this  case. 

Judfftneni  r&nera&l  and  ntw  trial  orders 
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RaILBOAD   OOMPAirT. 

(81  Mich.  48.) 

Vmd--ton9tructionof'~whaiUnoiaea^oenafU.    Specific  performance  —  yihcn 
not  enforoeahle.    Damages — toA«n  %oi  aUawed  for  breach  of  contract, 

a  a  deed  from  plaintiff  to  a  railroad  oompanj  conveying  land,  it  was  stated 
that  the  eonveyanoe  was  made  *'  in  oonsideration  of  $000,  and  the  covenant  te 
hnild  a  depot  hereinafter  mentioned."  Thereinafter  it  was  set  forth,  that 
the  conveyance  "  is  mado  apon  the  express  condition  "  that  the  company 
should  erect  and  maintain  on  the  land  a  station  house,  "  suitable  for  the  con- 
venience  of  the  public,"  and  that  one  train  "  each  way  shall  stop  at  such 
depot  or  station  each  day,  and  that  freight  and  passengers  shaU  be  regularly 
taken  at  such  depot."  In  an  action  to  enforce  spedfle  performaiioe  or 
recover  damages  for  non«performance,   hM,  (1)  that  the  provision  In  the 
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dead  waa  not  a  oovenant,  but  an  expreea  condition  anbaequent  and  not  ape- 
cUleallj  enforceable  aa  a  covenant ;  (2)  that  the  agreementa  eonld  not  be 
enforced,  aa  (a)  being  by  nature  inanaoeptible  of  execution  bj  the  court,  and 
(&)  aa  wanting  details  and  lack  of  particularity  and  apedfieation,  and  (8) 
that  damages  could  not  be  given  for  the  failure  to  perform. 

BILL  in  chancery  brought  by  James  0.  Blanchard,  to  compel  the 
specific  performance  by  defendant  of  alleged  oovenantB  in  a 
deed.    The  facts  are  given  in  the  opinion. 

ChUe  di  Smithy  for  complainant 

Bell  A  HiUcAinson  and  0.  V.  If.  Lothrop,  for  defendant 

OnAYBS,  Gh.  J.  The  court  below  haying  dismissed  the  com- 
plainant's bill  after  hearing  on  pleadings  and  proofs,  he  has  appealed 
to  this  court 

He  sets  up  a  conveyance  made  by  himself  and  wife  to  the  Ionia  & 
Lansing  Sailroad  Company  in  June>  1870,  of  certain  ground  on  his 
farm,  for  a  track  and  depot,  the  subsequent  consolidation  of  that 
company  with  the  Detroit,  Howell  &  Lansing  Bailroad  Company^ 
and  the  assumption  by  the  resulting  organization  of  the  name 
ascribed  to  defendants  in  the  title  of  the  cause. 

The  consideration  clause  of  this  deed  stated  that  the  conveyanoe 
was  made  ''in  consideration  of  five  hundred  dollars,  and  the  cave- 
nant  to  build  a  depot  hereinafter  mentioned,"  and  following  the 
description  and  preceding  the  habendum  was  the  following  clause : 
''But  this  conveyance  is  made  upon  the  express  condition  that  said 
zaQroad  company  shall  build,  erect  and  maintain  a  depot  or  station- 
house  on  the  land  herein  described,  suitable  for  the  convenience  of 
thepubliCy  and  that  at  least  one  train  each  way  shall  stop  at  sw^ 
depot  or  station  each  day  when  trains  run  on  said  road,  and  that 
freight  and  passengers  shall  be  regularly  taken  at  such  depot." 
Apart  from  these  passages  the  deed  was  in  common  form,  and  silent 
in  regard  to  a  depot  Together  with  other  matters  not  necessary 
to  be  mentioned,  the  bill  alleged  acceptance  of  the  deed,  and  that 
the  company  built  the  road  over  the  land  granted,  and  that  for 
some  time  past  the  consolidated  organization  has  used  and  occu- 
pied tko  road  for  running  trains ;  that  complainant,  in  granting  to 
the  company,  was  largely  influenced  by  his  expected  accommoda- 
tions, in  having  a  depot  at  his  place,  and  the  rise  in  value  which 
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it  would  cause  to  his  surrounding  property  ;  that  by  accepting  the 
grant  the  company  became  bound  to  perform  as  specified  in  the 
second  of  the  foregoing  clauses,  but  have  totally  refused  to  comply 
with,  or  abide  by  it,  and  that  complainant  is  entitled  to  insist  on 
specific  performance,  or  if  that  be  found  improper,  then  to  such 
compensation  as  will  indemnify  him. 

The  answer  asserts,  and  this  is  admitted,  that  the  deed  was 
wholly  prepared  by  complainant's  legal  adviser,  and  that  complain- 
ant refused  to  convey  on  any  other  terms.  The  answer  then  avers 
that  the  clause  concerning  a  depot,  and  now  assumed  by  complain- 
ant to  operate  as  a  covenant,  is  not  one,  nor  entitled  to  operate  as 
one,  but  is  simply  and  purely  a  condition  subsequent,  and  that  the 
company,  having  become  satisfied  that  compliance  with  it  would  be 
detrimental  to  the  public  interest  and  their  own,  decided  not  to 
observe  it,  and  had  therefore  refused  to  abide  by  it. 

The  answer  also  claims  the  benefit  of  a  demurrer  for  want  of 
equity. 

A  peculiar  feature  of  this  cause  is,  that  it  is  the  grantee,  and  not 
the  grantor,  as  is  almost  invariably  the  case,  who  maintains  that 
the  important  clause  in  the  grant  which  the  grantor  relies  upon  as 
a  covenant,  is  a  condition,  and  one,  too,  which  the  grantee  has  dis- 
tinctly violated.  This  is  the  more  noticeable  since  one  of  the 
settled  rules  for  deciding  in  doubtful  cases  that  the  writing  is  a 
covenant,  and  not  a  condition,  is  based  on  the  idea  that  a.  condi- 
tion, as  tending  to  destroy  the  estate,  would  be  less  favorable  to  the 
grantee.     4  Kent's  Com.  129,  132. 

The  position  of  these  parties  confounds  the  reason  of  this  rule, 
"ind  would  dispense  with  the  rule  itself  if  the  case  were  a  doubtful 
Dne.     Gatlin  v.  Springfield  Fire  Ins.  Oo.y  1  Sumn.  434,  440. 

The  real  questions  necessary  to  be  decided  will  hardly  admit 
general  reasoning  or  nice  deductions.  Aside  from  reasons  very 
manifest,  they  depend  upon  authority,  and  can  only  be  lawfully  de- 
termined in  accordance  with  principles  which  have  been  fully  recog- 
nized and  adjudged.  And  the  circumstance,  that  one  of  the  parties 
is  a  natural  and  the  other  an  artificial  person,  gives  no  significance 
whatever  to  the  legal  merits,  nor  does  it  in  any  manner  bear  upon 
the  proper  exposition  and  application  of  the  controlling  principles. 

The  complainant  and  the  other  party  to  the  grant,  being  both 
competent,  and  able  to  act  independently  and  look  after  their 
respective  interests,  voluntarily  bargained  with  each  other,  and 
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oomplainanty  being  assisted  by  counsel,  caased  a  proyision  coached 
in  terms  of  his  own  choice  to  be  incorporated  in  the  grant,  and  the 
grantee  deliberately  accepted  the  grant  so  drawn,  and  the  defend- 
ant, as  snccessor  of  the  grantees,  expressly  and  finally  refuses  to 
execute  the  provision  in  question. 

After  insisting  that  this  provision  was  binding  on  them  in  no 
other  sense  or  extent  than  as  a  condition  subsequent y  and  \\a  a 
necessary  consequence  that  it  affords  no  basis  whatever  for  any 
relief  exclusively  dependent  upon  promissory  undertaking,  the 
defendant  further  insists  that  if  the  controverted  clause,  or  rather 
the  cause  of  which  the  nature  is  controverted,  were  to  be  regai'ded 
as  promissory,  still  its  positive  enforcement  must  be  declined  in 
equity,  ^r«/,  on  the  ground  of  public  policy,  and  second,  on  the 
ground  that  its  requirements  arc  on  one  hand  positively  unsuitable 
to  be  enforced  by  chancery,  and  on  the  other  hand^  that  in  many 
indispensable  particulars  the  subject-matter  is  left  too  much  at 
large,  too  vague,  and  too  much  in  want  of  detail,  to  admit  of  exe- 
cution by  the  court. 

The  first  question  for  consideration  appears  naturally  to  be, 
whether  the  particular  clause  in  the  deed  is  a  covenant  or  mere 
condition  subsequent,  having  no  promissory  force;  and  this  is  purely 
a  question  of  authority.  The  language  of  the  clause  itself  is  plain 
and  unambiguous,  and  the  grant  must  have  e&ct  according  to  the 
legal  interpretation  and  meaning  of  its  terms,  and  not  according  to 
any  erroneous  impression  either  party  may  have  formed  respecting 
its  operation.     Furbush  v.  Goodtoin,  5  Fost.  425. 

Much  stress  was  placed  by  complainant's  counsel  upon  the 
phrase  in  the  consideration  clause,  which  speaks  of  an  after-men- 
tioned covenant  to  build  a  depot.  Now  this  expression  must  be 
taken  to  refer  to  the  subsequent  clause  about  whose  operation  the 
parties  differ,  or  it  must  otherwise  be  taken  as  a  mere  purposeless 
expression. 

The  reasonable  opinion  would  seem  to  be,  that  this  statement  in 
the  consideration  clause  was  actually  intended  to  refer  to  the  later 
provision  respecting  the  depot,  and  to  expressly  mark  that  the  right 
it  evidenced  was  part  of  the  consideration. 

It  is  hardly  admissible  to  suppose  that  the  grantor  carefully 
introduced  this  phi*ase,  and  then  omitted  to  insert  any  thing  to 
latisfy  what  he  considered  the  phrase  called  for. 

But,  conceding  the  expression  was  meant  to  apply  to  the  subso- 
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quent  passage,  it  is  another  and  a  very  different  question,  whether 
is  is  entitled  to  control  the  proper  meaning  and  nature  of  that 
passage.  It  may  be  fully  admitted  that  if  the  terms  of  the  main 
clause  were  not  clear  and  strong  to  fix  its  legal  character,  or  if  the 
other  portions  of  the  instrument  were  such  as  to  cause  the  mind  to 
hesitate  about  its  legal  significance,  tne  words  of  the  consideration 
clause  might  be  resorted  to,  to  help  to  a  conclusion  in  harmony 
with  the  literal  import  of  these  words.  But  this  is  not  the  case. 
Apart  from  the  expression  in  the  consideration  clause,  the  subse- 
quent provision,  as  well  as  the  residue  of  the  instrument,  is  too 
perfectly  worded  and  too  precise,  to  admit  of  any  doubt  what- 
ever. 

Independently  of  such  first  expression,  there  is  no  ambiguity, 
and  no  obscurity. 

Now,  in  alluding  as  they  did,  when  writing  down  the  statement 
of  consideration,  to  the  positive  provision  as  a  covenant,  we  may 
suppose  that  at  the  most  the  parties  manifested  their  opinion  of  the 
legal  nature  of  the  stipulation.  But  as  this  clause  was  pre- 
cisely in  the  form  desired,  their  opinion  of  the  character  the 
law  impressed  upon  it,  or  their  idea  of  the  name  belonging  to  it, 
whether  indicated  by  giving  it  a  specific  designation,  or  in  some 
other  way,  can  not  alter  its  necessary  legal  nature.  The  books  are  full 
of  illustrations  of  this  point.  When  an  instrument  or  provision 
is  clearly  and  distinctly  so  drawn  and  consummated  that  the  law 
at  once  attaches,  and  determines  that  it  possesses  a  specific  legal 
nature,  and  exclusively  belongs  to  a  given  class  of  transactions,  the 
parties  cannot,  by  arbitrarily  assigning  a  name  to  it  wholly  foreign 
to  its  true  character,  succeed  in  transforming  it,  and  so  cause  it  to 
stand  and  operate  in  a  manner  wholly  alien  to  it.  To  conclude 
otherwise  would  be  to  reject  the  legal  criteria  of  certainty  in  writ- 
ten transactions.  Radcliff  v.  Rhan^  5  Denio,  234;  Scudder  v. 
Bradbury,  106  Mass.  422;  Fearce  v.  Grave,  3  Atk.  522;  Bice  v. 
Ruddiman,  10  Mich.  126;  Railroad  Go.  v.  Trimble,  10  Wall  367;  1 
Cow.  &  H.  Notes,  211,  ei  seq.  Even  when  the  legislature  holds  % 
mistaken  opinion  concerning  the  law,  it  does  not  change  it  Pod' 
master  G.  v.  Early,  12  Wheat  136;  Talbot  v.  Seaman,  1  Cr.  1; 
Mersey  Docks  v.  Cameron,  11  H.  L.  443,  per  Lord  Chelmsford,  p. 
518;  Murray^s  Lessee  v.  Hobohen  Land  &  Improvement,  Co.,  18  How. 
272,  285.  A  plain  condition  cannot  be  converted  into  a  perpetnal 
covenant  by  calling  it  one.    This  sentence,  then,  cannot  be  allowed 
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to  alter  the  intrinsic  nattire  of  the  main  provision.  In  noticing 
the  position  that  the  consideration  clanse  in  the  deed  ought  to  help 
to  an  opinion  that  the  second  clause  constituted  a  covenant,  and 
not  a  mere  condition  subsequent,  we  have  assumed  that '  the  terms 
of  this  second  clause  are  so  clear  and  explicit  that  there  is  no  room 
for  any  real  question  touching  its  intrinsic  legal  nature  and  true 
denomination.  A  few  words  may  be  now  proper  to  sustain  the  valid- 
ity of  this  assumption.  We  have  seen  the  language  of  the  provis- 
ion; and  its  position  in  the  instrument,  as  well  as  its  authorship, 
has  been  explained. 

How  do  the  authorities  apply  to  it?  An  estate  upon  condition 
is  one  which  has  a  qualification  annexed,  by  which,  on  the  happen- 
ing of  a  particular  event,  it  may  be  created,  enlarged  or  destroyed. 
If  set  forth,  the  condition  is  express;  and  if  it  allows  the  estate  to 
vest,  and  then  to  be  defeated  in  consequence  of  non-observance  of 
the  requirement,  it  is  a  condition  subsequent.  2  Bl.  Com.,  ch.  10; 
4  Kent's  Com.,  ch.  *'0f  Estates  on  Condition;''  Co.  on  Lit,  201 
a,  215  a,  215  b,  233  b,  234  b,  251  b;  Bac.  Ab.,  tit.  Con.;  Com. 
Dig.,  tit.  Con.;  Shep.  Touch.,  ch.  6  **0f  Conditions." 

The  author  of  the  Touchstone  says:  '^  Conditions  annexed  to 
estates  are  sometimes  so  placed  and  confounded  amongst  coven* 
ants, —  sometimes  so  ambiguously  drawn, —  and  at  ell  times  have 
in  the  drawing  so  much  affinity  with  limitations,  that  it  is  hard  to 
discern  and  distinguish  them.  Enow,  therefore,  that  for  the  most 
part  conditions  have  conditional  words  in  their  frontispiecey  and  to 
begin  therewith ;  and  that  amongst  these  words  there  are  three 
words  that  are  most  proper,  which,  in  and  of  their  own  nature  and 
efficacy,  without  any  addition  of  other  words  of  re-entry  in  the 
conclusion  of  the  condition,  do  make  the  estate  conditional,  as : 
provisOy  ita  quod,  and  sub  conditions.  And,  therefore,  if  A  grant 
lands  to  B,  to  have  and  to  hold  to  him  and  his  heirs, —  provided 
that, — or  80  as, —  or  under  this  condition^ —  that  B  do  pay  to  A  ten 
pounds  at  Easter  next;  this  is  a  good  condition,  and  the  estate  is 
conditional  without  any  more  words."  p.  121.  See,  in  addition 
to  the  books  last  cited.  Wash,  on  R.  P.,  and  Billiard  on  R.  P.  The 
question  whether  there  is  a  limitation  or  a  condition^  or  whether 
there  is  a  condition  precedent  or  subsequent,  or  whether  what  is  to 
be  expounded  is  a  condition  or  covenant,  or  something  capable  of 
operating  both  ways,  frequently  becomes  very  perplexing  in  conse- 
quence of  the  uncertain,  ambiguous,  or  conflicting  terms  and  cir- 
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cnmstances  involyed;  and  the  books  contain  a  great  many  caaeB  of 
the  kind,  and  not  a  few  of  which  are  marked  by  refinements  and 
distinctions  which  the  sense  of  the  present  day  would  hardly  toler- 
ate. 

Where,  howerer,  the  terms  are  distinctly  and  plainly  terms  of  con- 
dition, where  the  whole  provision  precisely  satisfies  the  requirements 
of  the  definition,  and  where  the  transaction  has  nothing  in  its  natnre 
to  create  any  incongruity,  there  is  no  room  for  refinement,  and  no 
ground  for  refusing  to  assign  to  the  subject  its  predetermined  legal 
character.  In  such  a  case  the  law  attaches  to  the.act  and  ascribes 
to  it  a  definite  significance,  and  the  parties  cannot  be  heard  to  say, 
where  there  is  no  imposition,  no  fraud,  no  mistake,  that,  although 
they  deliberately  made  a  condition,  and  nothing  but  a  condition, 
they  yet  meant  that  it  should  be  exactly  as  a  covenant. 

Among  the  numerous  cases  serving  to  illustrate  the  subject  which 
have  been  examined,  the  following  may  be  referred  to :  Michigan 
State  Bank  v.  Hastings,  1  Doug.  ^25,  229,  230, 249  to  256  ;  MerriH 
v.  Harrisy  102  Mass.  326 ;  Tildm  v.  Tilden,  13  Gray,  103  ;  Gray  t. 
Blanchard,  8  Pick.  284 ;  The  Attorney- General  v.  The  Merrimack 
Manufacturing  Oo.^  14  Gray,  586  ;  Allen  v.  Hotoe,  105  Mass.  241 ; 
Jackson  v.  Florencey  16  Johns.  47 ;  Jackson  v.  Allen,  3  Cow.  220 ; 
Livingston  v.  Stickles,  8  Paige,  398;  Stuyvesant  v.  Tits  Mayor y  11 
id.  414 ;  Patmer,  Supervisory  v.  The  Fort  Plain  and  Cooperstown 
Plank  Road  Co.,  1  Ker.  376  ;  Hefner  v.  Tount,  8  Blackf .  455  ;  (Tross 
V.  Carson,  id.  138 ;  Lessee  of  Sperry  v.  Pond,  5  Ohio,  387 ;  Wheder 
V.  Walker,  2  Conn.  196 ;  WUlard  v.  Henry,  2  N.  H.  120 ;  Doe  v. 
Asby,  10  Ad.  &  El.  71 ;  Churchward  v.  The  Queen,  L.  R.,  1  Q.  R 
173,  per  Shee,  J.,  211 ;  Mead  v.  BaUard,  7  Wall.  290. 

The  cases  are  of  course  numerous  where,  on  controversy  about 
the  meaning  or  operation,  the  writing  has  been  held  either  to  create 
a  limitation  or  a  covenant,  or  to  work  both  as  a  condition  and  cove- 
nant. But  on  examination  it  will  appear  that  in  all  the  cases  in 
which  it  has  been  deliberately  determined  that  the  writing,  though 
possessing  many  or  all  of  the  charactenstics  of  a  condition,  was 
still  susceptible  of  operating  as  a  covenant,  there  were  grounds  for 
claiming  that  promissory  words  existed,  or  at  least  words  which,  in 
the  light  of  pertinent  facts,  were  fairly  capable  of  a  promissory 
sense.  Among  the  eases  of  this  class  are  the  following :  Spauid* 
ing  V.  HaUenbecky  35  N.  Y.  204 ;  Stuyvesani  v.  The  Mayor,  %M 
fupra  ;  Dee  v.  WaJtty  8  B.  &  0.  308. 
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And  it  is  believed  that  no  considered  case  can  be  shown^  that 
assumes  to  decide  that  a  writing  which,  like  that  before  the  coart^ 
precisely  answers,  in  verbiage,  position,  and  relative  facts,  to  all 
the  requirements  for  an  express  condition  subsequent,  and  stands 
without  any  thing  except  the  hasty  opinion  of  the  grantor  to  gain- 
say its  apparent  legal  nature,  is  either  a  covenant,  or  susceptible  of 
being  proceeded  on  as  a  covenant,  in  opposition  to  a  claim  by  fhe 
grantee  that  it  is  a  bare  condition,  and  which  by  his  non-observance 
has  entitled  the  grantor  to  forfeiture. 

The  result,  upon  the  whole,  is,  that  the  provision  relied  on  by 
complainant  as  a  covenant  to  be  specifically  enforced  against  the 
defendants,  must  be  considered  an  express  condition  subsequent, 
and  not  a  covenant,  and  not  specifically  enforceable  against  defend- 
ants as  one. 

Having  reached  this  conclusion,  this  opinion  might  here  end. 
But,  as  the  case  was  fully  argued  in  another  aspect,  it  .s  deemed 
admissible  to  go  further. 

Supposing  it  to  be  adiiitted  that  the  provision  in  the  grant  is 
susceptible  of  being  understood  in  a  promissory  sense,  and  is  capa- 
ble  of  being  considered  as  in  the  nature  of  an  agreement  by  the 
defendants  with  the  complainant,  is  it  capable  of  specific  enforce- 
ment by  the  court?  Setting  aside  the  objection  founded  on  publio 
policy,  which  is  not  examined,  are  the  requirements  in  the  writing 
of  »uch  a  nature^  and  so  fuUy  and  clearly  marked  outy  defined, 
identified,  or  indicated,  as  to  make  specific  execution  by  the  court 
practicable  ?  We  had  occasion  in  the  recent  case  of  Buck  v.  Smith, 
(see  atUeydi:),  to  submit  some  observations  respecting  the  power  and 
duty  of  the  court  to  execute  agreements  for  the  performance  of  an 
indefinite  number  and  variety  of  future  acts  within  the  scope  of  a 
business  not  distinctly  and  exactly  mapped  out  and  particularized, 
and  what  was  there  stated  has  some  application  here. 

The  jurisdiction  of  equity  in  specific  performance  proceeds  on 
the  supposition  that  the  parties  have  not  only  agreed,  as  between 
themselves,  upon  very  material  matter,  but  that  the  matters  so 
agreed  on  are  of  such  a  nature,  and  the  subjects  of  enforcement 
Bo  delineated  or  indicated,  either  directly  or  by  reference  to  some- 
thing else,  or  so  raised  to  view  by  legitimate  implication,  that  the 
court  can  and  may  collect,  and  in  their  proper  relations,  all  the 
essential  elements,  and  proceed  intelligently  and  practically  in  car- 
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rying  into  execution  the  very  things  agreed  on  and  standing  to  be 
performed. 

If,  howeyer,  it  appears,  either  that  the  things  to  be  performed 
are  in  their  nature  incapable  of  execution  by  the  court,  or  that 
needful  specifications  are  omitted,  or  that  material  matters  are  left 
by  the  parties  so  obscure  or  undefined,  or  so  in  want  of  details,  or 
that  the  subjects  of  the  agreement  are  so  conflicting  or  incongru- 
ous, that  the  court  cannot  say  whether  or  not  the  minds  of  the 
parties  met  upon  all  the  essential  particulars,  or  if  they  did,  then 
cannot  say  exactly  upon  what  substantial  terms  they  agreed,  or 
trace  out  any  practical  lines  where  their  minds  met,  the  case  is  not 
one  for  specific  performance. 

As  the  court  does  not  make  contracts  for  parties,  so  it  never 
andertakes  to  supply  material  ingredients  which  they  omit  to  men- 
tion, and  which  cannot  be  legitimately  considered  as  having  been 
within  their  mutual  contemplation.  And  where  the  party  to  per- 
form is  left  by  the  agreement  with  an  absolute  discretion  resjject- 
ing  material  and  substantial  details,  and 'these  are,  therefore,  inde- 
terminate and  unincorporated  until  by  his  election  they  are  devel- 
oped, identified,  and  fixed  as  constituents  of  the  transaction,  the 
court  cannot  substitute  its  own  discretion,  and  so  by  its  own  act 
perfect  and  round  out  the  contract.  If  the  court  were  to  do  this, 
it  would  be  to  assume  a  right  not  belonging  to  it,  but  one  which 
the  parties  reserved  to  themselves. 

Now  what  is  it  that  the  complainant  in  this  cause  asks  the  coort 
to  execute  ? 

It  is  —  First,  that  defendants  shall  make  and  maintain  on  the 
premises  a  depot  or  station-house,  suitable  far  the  convenience  of  the 
public. 

Second,  that  during  all  future  time,  when  trains  nm  on  the 
road,  at  least  one  train  each  way  shall  every  day  stop  thereat ;  and 

Tliird,  that  in  all  future  time  freight  and  passengers  shall  be 
regularly  received  and  discJiarged  at  such  depot. 

It  is  extremely  plain  that  the  requirements  for  stopping  trains 
and  receiving  and  discharging  freight  and  passengers  were  leading 
objects,  and  that  the  building  a  station-house  was  of  secondary 
consideration.  The  putting  up  of  such  a  building  could  be  of  little 
oonsequence  if  no  trains  stopped  there.  The  other  re<[uirementfl 
should,  therefore,  be  regarded  as  the  chief  subjects  of  complain* 
ant's  .equity. 
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Supposing  all  other  objections  removed,  is  it  practicable  for  the 
oonrt  to  execute  them  ?  May  it  take  upon  itself  for  all  the  future 
to  superyise  the  daily  running  and  stopping  of  trains,  both  for 
passengers  and  freight,  and  the  regularity  of  action  in  regard  to 
the  reception  and  discharge  of  passengers  and  freight  ? 

If  the  writing  embodies  any  promissory  agreement  at  all,  it  is 
that  when  and  so  long  as  trains  run  on  the  road,  one  train  each 
way  shall  every  day  stop  at  this  place,  and  also  that  passengers  and 
freight  shall  be  there  regularly  received  and  discharged^ 

Waiving  all  considerations  of  possible  future  action  by  govern- 
ment under  the  postal,  war,  police,  or  other  power,  inconsistent 
with  any  particular  decree  which  might  now  be  made,  can  the 
court  see  that  in  all  coming  time  these  requirements  are  carried 
out  ?  Can  it  know  or  keep  informed  whether  trains  are  running, 
and  what  accommodations  are  suitable  to  the  public  interest  ? 
Can  it  see  whether  the  proper  stoppages  are  made  each  day  ?  Oan 
it  take  notice,  or  legitimately  and  truly  ascertain  from  day  to  day, 
what  amounts  to  regularity  in  the  receipt  and  discharge  of  pas- 
sengers and  freight  ?  Can  it  have  the  means  of  deciding  at  all 
times  whether  the  due  regularity  is  observed  ?  Can  it  superintend 
and  supervise  the  business,  and  cause  the  requirements  in  question 
to  be  carried  out  ?  If  it  can,  and  if  it  may  do  this  in  regard  to  one 
station  on  the  road,  it  may  with  equal  propriety  upon  a  like  show- 
ing do  the  same  in  regard  to  all  stations  on  the  road,  and  not  only 
BO,  but  in  regard  to  all  stations  on  all  the  •  present  and  future  roads 
in  the  State. 

That  any  such  jurisdiction  is  impracticable,  appears  plain,  and 
the  fault  lies  in  the  circumstance  that  the  objects  of  the  parties 
as  they  were  written  down  by  them,  are  by  their  very  nature  insus- 
ceptible of  execution  by  the  court. 

In  this  connection  we  may  refer  to  a  few  cases.  Raynor  v.  Ston^ 
2  Eden,  128,  was  a  case  for  specific  performance  of  several  stipula- 
tions by  the  defendant  in  a  lease.  Among  others,  were  agreements 
to  mend  hedges  and  fences,  and  keep  the  mansion  house  and  other 
buildings  in  repair.  The  defendant  having  demurred,  Lord  Nobth- 
iKaTOir  allowed  the  demurrer,  and  in  the  course  of  his  opinion 
observed,  that  the  remark  of  counsel,  that  he  had  no  officer  to  see 
to  performance,  was  very  strong.  '^  How,''  he  remarked,  "  can  a 
master  judge  of  repairs  in  husbandry  ?  What  is  a  proper  ditch  or 
fence  in  one  place,  may  not  be  so  in  another.     How  oan  a  specific 
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performance  of  things  of  this  kind  be  decreed  ?  The  nature  of  the 
thing  shows  the  absurdity  of  drawing  these  questions  from  the 
proper  trial  and  jurisdiction/' 

In  Oervais  t.  Edwards,  2  Dru.  &  W.  80,  specific  performance  of 
an  agreement  between  the  parties  for  straightening  a  crooked 
river  which  divided  their  lands  was  sought^  and  the  contract  con- 
tained stipulations  for  mutual  compensation  for  the  soil  which 
might  be  shifted  from  one  to  the  other^  and  in  regard  to  the 
contingent  damages  which  might  afterward  happen.  The  com- 
plainant waived  all  right  on  his  part  to  future  and  contingent 
damages.  The  chancellor.  Sir  Edward  Suqdek  refused  to  decree 
performance,  however,  and  some  of  his  observations  are  so  explicit 
and  appropriate,  that  a  somewhat  extended  quotation  will  not  be 
deemed  objectionable.  He  said,  ^^As  far  as  the  merits  of  the  ease 
go,  I  would  decree  the  specific  execution  of  this  contract ;  but  I  do 
Qot  see  how  it  is  possible.  If  I  execute  it  at  all,  I  must  execute  it  in 
toto  ;  and  how  can  I  execute  it  prospectively  ?  The  court  act?  only 
on  the  principle  of  executing  it  in  fipecte,  and  in  the  very  ternut  in 
which  it  Juts  been  made ;  therefore,  when  you  come  to  the  specific 
execution  of  a  contract  contai7iing  many  particulars,  you  must  see 
that  it  is  possible  to  execute  it  effectively.  The  court  cannot  say  that 
when  an  event  arises  hereafter,  it  will  then  execute  it.  In  the  case 
of  a  decree  for  the  execution  of  a  contmct  for  the  sale  of  timber,  it 
is  no  objection  that  it  is  to  be  cut  at  intervals  ;  that  is  certain,  and 
the  mere  delay  will  not  prevent  tlie  court  from  executing  it ;  there 
the  agreement  is  executed  in  specie  ;  the  court  decrees  to  one  the 
very  timber  contracted  for,  to  the  other  the  very  price.  If  I  am 
called  on  now  to  execute  this  agreement,  I  can  only  specifically 
execute  a  portion  ;  whereas  I  am  bound  to  execute  it  all,"  He  after- 
ward added,  **  No  precedent  has  been  cited  ;  but,  indeed,  none  ia 
necessary.  It  is  a  question  of  principle  ;  and  I  am  clearly  of  opin- 
ion that  if  I  gave  a  decree  now,  it  would  not  be  a  specific  execution 
of  tlie  contract,  but  only  a  declaration  that  there  ought  to  be  a  spe- 
cific exetmtion  of  it  hereafter,  I  must  therefore  leave  the  plaintiff 
to  his  remedy  at  law/' 

Blackett  v.  Bates,  L.  B.,  1  Oh.  App.  117,  was  where  an  award  re- 
quired that  the  defendant  should  execute  to  the  plaintiff  a  lease  of 
the  right  of  such  part  of  a  railway  made  by  the  plaintiff  as  was  on 
the  defendant's  land,  the  lease  to  be  in  the  words  set  out  in  the 
award  ;  and  that  the  defendant  should  be  entitled  to  run  can*iup:es 
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on  the  whole  line^  on  certain  terms,  and  might  require  the 
plaintiff  to  supply  engine  power,  while  the  latter  should  have  an 
engine  on  the  road  ;  and  that  the  plaintiff,  during  the  whole 
time,  should  keep  the  entire  railway  in  good  repair.  Differences 
having  arisen  about  carrying  out  the  award,  a  bill  was  filed  for 
specific  performance,  which  was  demurred  to  generally,  for  want  of 
equity.  In  support  of  the  demurrer  it  was  pertinently  observed  by 
counsel  that  "  whether  if  the  court  had  legislative  power  it  would 
be  desirable  to  viake  parties  perform  in  specie  all  manner  of  eontracts, 
was  not  then  the  question.  That  the  court  only  decreed  specific 
performance  when  it  could  dispose  of  the  matter  by  an  order  capa- 
ble of  being  enforced  at  once,  and  did  not  decree  a  party  to  per- 
form a  continuous  duty  extending  over  a  number  of  years,  but  left 
the  party  to  his  remedy  at  law."  Lord  Crak worth  acceded  to  this 
view,  and  observed,  '*  that  the  court  had  no  means  of  enforcing  the 
perfonnatice  of  daily  duties  during  the  term  of  the  lease;  that  it 
oonld  do  nothing  more  than  punish  the  party  by  imprisonment  or 
fine,  in  case  of  failure  to  perform  them,  and  might  be  called  on  for 
a  number  of  years  to  issue)  repeated  attachments  for  default. "  He 
cited  Gervais  v.  Edwards  with  approbation. 

In  The  Marble  Company  v.  Ripley y  10  Wall.  339,  the  court  acted 
on  the  same  principle.  .  The  contract  concerned  the  use  and  mode 
of  enjoyment  of  a  quarry,  and  contained  particular  stipulations  as 
to  the  future  rights  and  privileges  of  the  parties.  Among  other 
things,  the  court  remarked,  that  '^  if  performance  be  decreed,  the 
case  must  remain  in  court  forever,  and  the  court  to  the  end  of  time 
may  be  called  upon  to  determine,  not  only  whether  the  prescribed 
quantity  of  marble  has  been  delivered,  but  whether  every  block  was 
from  the  right  place,  whether  it  was  sound,  or  whether  it  was  of 
suitable  size  or  shape  or  proportion.  It  is  manifest  that  the  court 
cannot  superintend  the  execution  of  such  a  decree.  It  is  quite  im- 
practicable, and  it  is  certain  that  equity  will  not  interfere  to 
enforce  part  of  a  contract,  unless  that  part  is  clearly  severable  from 
the  remainder.''  T?ie  Port  Clinton  Railroad  Company  v.  The 
Cleveland  and  Toledo  Railroad  Company,  13  Ohio  St.  644,  is  cited 
with  approval.  Among  pther  authorities  which  tend  to  illustrate 
ths  subject,  see  Baldwin  v.  The  Society  for  the  Diffusion  of  Useful 
Knowledge,  9  Sim.  393;  Hamblin  v.  Dinnefordy2  Ed.  Ch.  629;  De 
Reva/inoli  v-  Corsetti,  4  Paige,  364;  Sanquircio  v,  Benedetti,  1  Barb 
Vol.  XVIII.— '20 
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8.  0.  315;  Dodd  v.  Seymour,  21  Oonn.  476;  Waters  v.  Taylor,  16 
Ves.  10-25. 

Without  going  farther  in  this  view  of  the  case,  it  is  only  needful 
to  say,  that  it  seems  obvions  that  the  very  nature  of  the  provision 
songht  to  be  enforced  is  such  as  to  render  the  remedy  impractica- 
ble. 

Bat  if  this  objection  were  not  insuperable,  there  would  be  still 
another  in  the  want  of  details  and  lack  of  particularity  and  speci- 
fication. 

The  specific  location  is  not  given  for  the  building,  nor  is  there 
any  thing  certain  as  to  the plarif  nze,  shape,  materials  or  arrangemeni 
of  the  building.  All  this  appears  to  have  been  left,  by  the  assent 
of  the  parties  J  substantially  to  the  judgment  and  discretion  of  the 
grantees. 

The  only  specification,  the  only  limit  upon  such  judgment  and 
discretion,  the  parties  so  fit  to  make,  was  that  it  should  be  suitable 
for  the  convenience  of  the  public.  For  many  purposes  this  might 
be  considered  definite  enough.  It  would  be  in  a  charter  in  which 
the  end  to  be  obtained  would  be  presented  as  the  object  of  the  leg- 
islature, whilst  every  thing  in  regard  to  details  and  means  would  be 
rightly  and  purposely  left  to  the  company.  But  for  a  building 
contract,  or  an  agreement  to  be  executed  by  the  court,  it  is  not  so. 

If  the  court  were  to  attempt  to  decree,  what  direction  could  it 
give  as  per  contracty  in  regard  to  the  plan,  size,  shape,  materials, 
arrangement  and  cost?  If  what  would  not  satisfy  the  interest  of 
the  public  were  known,  it  might  guide  as  to  the  present  size  and 
arrangement;  but  it  coald  go  no  further.  What  is  needful  now 
may  be  otherwise  in  time,  and  future  changes  in  the  state  of  the 
coantry  or  in  business  may  wholly  disappoint  all  present  calcula- 
tions. The  public  interest  may  require  many  alterations.  But  the 
reference  to  the  public  coven ience  gives  no  clue  whatever  as  to  the 
materials,  or  in  regard  to  other  essential  matters. 

The  other  parts  of  the  provision  are  also  marked  by  similar  dif- 
ficulties; but  it  is  needless  to  dwell  upon  them.  Among  many 
others  we  cite  the  following  authorities  as  going  to  explain  this 
feature  of  the  case:  McClintock  v.  Laing,  22  Mich.  212;  Tatliam 
V.  putty  15  E.  L.  &  E.  190;  Harnett  v.  Yielding,  2  Scho.  &  Lef. 
549;  Volson  v.  Thompsori,  2  Wheat.  336;  The  Boston  and  Mains 
Railroad  v.  Bartlett,  3  Gush.  224;  German  v.  Machin,  6  Paige,  288; 
McMurtrie  v.  Bennette,  Har.  Gh.  124;   Webb  v.  The  Direct  London 
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and  Partgmauth  Railway  Go.,  1  De  G.,  M.  &  G.  521,  9  E,  L.  &  R 
249;  Stuart  v.  Hie  London  and  Northwestern  Railway  Co.,  1  De  G., 
H.  &  G.  721,  11  E.  L.  &  E.  112,  and  comments  on  these  cases  in 
Hawkes  t.  The  Eastern  Counties  Railway  Co.,  1  De  G.,  M.  &  G. 
757, 15  E.  L.  &  E.  358,  and  in  R  L.,  vol.  5,  331;  The  South  Wales 
Railway  Co.  v.  Wythes,  1  R.  &  J.  186,  5  De  G.,  M.  &  G.  880,  31 
S.  &  L.  226;  also  3  Pars,  on  Gont  354  et  seq.j  Fry  on  Spef.,  chap. 
1,  3  and  4. 

On  this  phase  of  the  case,  then,  the  difficulties  are  insormoont- 
able. 

The  alternate  request  for  an  allowance  of  damages,  or  something 
in  the  nature  of  compensation  by  the  court,  must  of  course  fall. 

If  the  case  stood  upon  any  final  ground  which  would  permit 
such  an  appeal  to  the  jurisdiction  of  chancery,  it  could  not  be 
justly  sustained. 

In  the  first  place,  the  uncertainties  and  lack  of  details  which 
mark  the  case,  the  want  of  land-marks,  boundaries,  and  specifica- 
tions, the  absence  of  proper  data,  and  the  aptness  of  the  subject 
foi  a  jury,  would  induce  the  court  to  decline.  Pratt  v.  Law,  9 
Cranch,  456:  Morss  v.  Elmondorf,  11  Paige,  277;  Fry  on  Specil 
Per.,  ch.  ''Compensation,"  §§  813,  814;  3  Pars,  on  Cent  402,  403 
and  notes. 

But  again,  if  the  writing  is  treated  as  a  promissory  undertaking 
which  is  binding  on  the  defendant,  what  it  stipulates  for  is  chiefly 
and  mainly  a  series  of  daily  acts  to  extend  through  all  the  future, 
and  a  fvXl  and  complete  award,  which,  according  to  the  unsettled 
course  of  the  court  and  the  principles  on  which  alone  it  intervenes, 
is  the  only  admissible  one,  would  be  utterly  impossible  upon  any 
data  now  afforded,  or  which  can  now  be  afforded. 

So  many  changes  of  a  nature  to  affect  the  question  are  not  only 
possible  but  probable,  that  any  attempt  by  the  court  to  adjudge 
specific  compensation  in  money,  in  lieu  of  performance  for  aU 
future  time  of  the  requirements  in  the  writing,  would  be  wild  and 
absurd*  A  partial  award,  one  for  present  damages,  would  not  only 
be  futile,  bnt  would  be  an  unwarranted  departure  from  principle. 
The  ground  of  equitable  interference,  or  at  least  one  ground,  is,  to 
do  at  once  and  in  one  case  final  and  complete  justice.  The  court 
always  seeks  to  avoid  piece-work  determinations. 

In  the  introduction  to  Adams^  Doctrine  of  Equity  it  is  said. 
''  The  equity  for  performance  with  compensation  may  be  enforced 
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by  cither  the  vendor  or  purchaser,  but  is  of  course  more  readily 

granted  to  the  latter;  in  either  case  the  defect  must  be  one  admitting 

of  compensation,  and  not  a  mere  matter  of  arbitrary  damages,  and 

the  compensation  given  must  be  really  compensation  for  a  present 

loss,  a7id  not  indemnity  ayainst  a  future  risk."  p.  68.    See  also  the 

body  of  the  work,  p.  109,  margin,  and  cases  cited. 

For  the  reasons  given  the  decree  below  must  be  affirmed,  with 

costs. 

The  other  justices  concurred. 

Decree  affirmed. 


LoGKHABT  y.  Van  Alstyns. 

(81  Mloh.  78.) 

CarporaHon  —  preferred  stock — guaraniy  of  dMdenda, 

Preferred  stock  of  a  corporation  was  isaaed  in  parsaance  of  a  resolntion  of  the 
directors,  for  the  issue  of  sach  stock  containing  this :  '*  Upon  which  a  semlp 
annaal  dividend  of  five  per  cent,  payable  in  each  jear  shall  be  guaranteed 
by  the  company."  The  certificates  of  such  stock  contained  this  amendment, 
**  five  per  cent  semi-annual  dividend  guaranteed."  Heid,  that  under  the 
guaranty  the  preference  stockholders  were  entitled  to  ^Ye  per  cent  semi- 
annual dividends,  when  there  were  profits  to  pay  them  and  not  otherwise. 

ACTION  brought  by  George  Lockhart  against  John  Van  Alstyne, 
to  recover  amount  claimed  as  dividends  on  corporate  stock. 
The  opinion  states  the  facts.  The  judgment  below  was  in  favor  of 
defendant,  and  the  plaintiff  brought  the  case  by  error  into  this 
court. 

Ward  <&  Palmier  and  Alfred  Russell,  for  plaintiff. 

8.  T.  Douglass  and  0.  V.  N.  Lothrop,  for  defendant 

GooLET,  J.  The  plaintiff  seeks  to  recover  of  the  defendant  a 
sum  alleged  to  be  owing  to  the  plaintiff  by  the  Wyandotte  Agricul- 
tural Works,  and  for  which  it  is  claimed  the  defendant  is  liable  in 
consequence  of  the  failure  of  the  officers  of   that  corporation,  of 
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whom  he  was  one,  to  make  and  file  the  official  reports  required  by 
law.  A  recovery  is  resisted  on  several  grounds,  but  as  the  question 
of  corporate  indebtedness  seems  first  in  point  of  order,  we  shall 
consider  it  first. 

The  supposed  liability  arises  upon  a  certificate  of  stock  issued  by 
the  officers  of  the  corporation  in  accordance  with  a  vote  of  the 
board  of  directors,  of  which  the  following  is  a  copy  :  "  Resolved^ 
that  the  company  issue  thirty-six  thousand  dollars  of  preferred 
capital  stock,  upon  which  a  semi-annual  dividend  of  five  percent, 
payable  upon  the  first  days  of  March  and  September  in  each  year, 
shall  be  guaranteed  by  the  company;  the  first  semi-annual  dividend 
payable  on  the  first  day  of  September,  1872.  And  the  holders  of 
any  such  preferred  stock  shall  have  the  privilege,  for  one  year  after 
the  firstday  of  March,  1872,  of  exchanging  the  same,  if  they  desire, 
for  the  comiAon  stock  of  the  company." 

The  certificates  of  stock  issued  under  this  resolution  were  in  all 
lespects  in  the  usual  form,  but  the  following  indorsement  was  made 
upon  theni  :  ''Full  paid  stock  ;  5  per  cent  semi-annual  dividend 
guaranteed  from  Sept.  1,  1872.  Elisha  Mix,  Soc'y  and  Treas'r." 
The  plaintiff  became  the  purchaser  of  certificates  representing 
t2,000  of  stock,  upon  which  the  company  paid  two  semi-annual 
dividends,  but  has  failed  to  pay  any  more ;  and  it  is  conceded  that 
those  which  were  paid  were  not  and  could  not  be  paid  from  profits, 
because  there  have  been  no  profits  since  the  certificates  were  issued; 
and  the  corporation  has  now  ceased  to  carry  on  the  business  for 
which  it  was  organized. 

The  statute  which  the  plaintiff  relies  upon  is  sec.  1821  of  Comp. 
L.  of  1857,  which,  on  the  neglect  or  refusal  of  the  directors  of 
manufacturing  companies  to  comply  with  certain  provisions  of  law 
regarding  the  filing  of  their  articles  of  association,  and  of  annual 
reports  showing  their  financial  condition,  declares  that  such  direct- 
ors ''  shall  be  jointly  and  severally  liable  in  an  action  founded  on 
this  statute,  for  all  the  debts  of  such  corporation  contracted  during 
the  period  of  such  neglect  or  refusal."  This  statute,  it  will  be  per« 
oeived,  only  makes  the  directors  personally  liable  for  ''debts." 
Liabilities  of  a  company  which  may  give  causes  of  action  against  it 
and  result  in  judgments  are  not  within  the  statute  unless  they  con* 
stitute  present  debts.  A  debt  is  that  which  one  person  is  bound 
to  pay  to  another,  either  presently  or  at  some  future  period  ;  some- 
thing which  may  be  the  subject  of  a  suit  as  a  debt,  and  not  some- 
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thing  to  which  the  party  may  be  entitled  as  damages  in  conseqaenoe 
of  a  failare  to  perform  a  duty  or  keep  an  engagement.  A  right  to 
a  dividend  from  the  profits  of  a  corporation  is  no  debt  antil  the 
dividend  is  declared.  Until  that  time  the  dividend  is  only  some- 
thing that  may  possibly  come  into  existence,  bnt  the  obligation 
on  the  part  of  the  corporation  to  declare  it,  cannot  be  treated  as 
the  dividend  itself.  In  re  London  India  Rubber  Co.,  Law  Bep., 
5  Eq.  Cases,  525-6.  This  seems  to  be  conceded  by  counsel  for 
the  plaintiff,  who  insist  that  the  guaranty  in  this  case  is  not  of 
dividends  to  be  made  necessarily  of  profits,  but  of  dividends  to 
be  made  from  some  sum  which  the  corporation  undertakes  to 
set  apart  for  the  purpose,  and  which,  if  there  are  no  profits  for 
the  purpose,  there  is  an  absolute  and  unqualified  obligation  to  pay 
from  some  other  source.  In  other  words,  that  the  word  "diri- 
dend  "  means  only  something  to  be  divided;  and  to  the  person* 
who  are  to  participate  in  the  division  it  is  immaterial  whence  it 
comes,  so  that  the  fund  be  actually  provided,  and  payment  made 
in  pursuance  of  the  obligation. 

We  are  referred  to  no  authority  in  which  the  word  "  dividend  '*  haa 
been  interpreted  in  accordance  with  this  view,  nor  are  we  aware 
that  it  is  used  in  this  sense  among  business  men.  A  dividend  to 
the  stockholders  of  a  corporation,  when  spoken  of  in  reference  to 
an  existing  organization  engaged  in  the  transaction  of  business, 
and  not  of  one  being  closed  up  and  dissolved,  is  always,  so  far  aa 
we  are  aware,  understood  as  a  fund  which  the  corporation  sets  apart 
from  its  profits  to  be  divided  among  its  members.  A  corporation 
of  which  it  is  said  that  it  is  making  an  annual  dividend  of  ten  per 
centum  upon  its  stock,  is  supposed  to  be  a  prosperous  ccrporationy 
because  its  gains  leave  it  this  clear  annual  percentage,  which  it  can 
pay  over  without  impairing  its  capital.  A  dividend  among  prefer- 
ence stockholders  exclusively  is  understood  to  imply  that  the  sum 
divided  lias  been  realized  as  profits,  though  the  earnings  do  not 
yield  a  dividend  to  the  stockholders  in  general.  We  hazard  noth- 
ing in  sajring  that  this  is  the  primary  and  universal  understanding 
of  a  dividend  on  stock,  except  when  made  use  of  in  respect  to  a  final 
closing  up  and  distribution  of  assets  on  the  occurrence  of  insolvency 
or  in  view  of  a  dissolution.  This  is  manifestly  the  view  of  the 
court  in  Stevens  v.  South  Devon  Railway  Co.,  9  Hare,  312;  Hewry 
f.  Oreat  Northern  Railway  Co.,  1  De  Gex  &  Jones,  605;  Tafly. 
Hartfc^dy  P.  <6  F.  Railroad  Co.,  8  R.  I.  310;  and  in  every  other 
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ctae  in  which  we  have  found  the  word  employed  in  any  connection 
ooiresponding  to  that  in  which  it  is  made  use  of  here. 

The  difficulty  in  this  case  springs  from  the  fact  that  in  the  case 
of  this  corporation  there  are  no  profits  from  which  a  dividend  can 
be  made.  The  question  arises,  in  view  of  that  fact,  whether  the 
guarantee  becomes  wholly  inoperative  for  want  of  something  to 
which  it  is  applicable,  or  whether  on  the  other  hand  it  can  be  un- 
derstood as  binding  the  corporation  to  make  payment  of  the  divi- 
dend in  any  contingency,  and  to  respond  in  damages  to  an  equiva- 
lent amount  in  case  of  failure.  The  latter  is  the  •theory  of  the 
present  suit;  the  plaintiff  reading  the  guaranty  as  a  promise  in 
perpetuity  to  pay  a  semi-annual  dividend  of  five  per  centum  to  the 
preference  stockholders,  profits  or  no  profits;  in  other  words,  to 
pay  it  from  profits  if  any  there  are,  but  if  not,  then  from  whatever 
assets  or  meaiis  the  corporation  may  possess,  so  long  as  any  thing 
shall  remain  to  pay  with. 

U  this  be  the  correct  view  to  take  of  the  guaranty,  it  involves 
some  results  which  will  certainly  be  extraordinary.  Whatever  shall 
be  the  construction  of  this  instrument,  it  will  still  remain  true  that 
a  dividend,  as  generally  understood,  and  as  the  public  will  under- 
stand it,  is  a  sum  which  can  be  divided  among  stockholders  with- 
out touching  the  capital  stock.  The  declaration  of  a  dividend  is  a 
most  emphatic  assertion  that  the  corporation  is  in  condition  to 
make  a  division  of  profits,  and  is  consequently  enjoying  some  de- 
gree of  prosperity.  So  generally  is  this  understood  that  the  making 
of  a  dividend  when  the  capital  must  be  encroached  upon  for  the 
purpose,  is  looked  upon  as  highly  discreditable,  if  not  absolutely 
dishonest  and  fraudulent,  as  involving  an  assertion  of  prosperity 
which,  under  such  circumstances,  would  be  deceptive,  and  tending 
to  give  to  the  corporation  a  credit  to  which  it  is  not  entitled.  The 
corporation  which  should  make  such  a  dividend  would,  when  the 
facts  became  known,  be  condemned  by  the  public  sentiment,  and 
the  officers  who  should  participate  would  be  looked  upon  as  want- 
ing in  that  business  integrity  which  is  essential  to  entitle  them  to 
public  confidence.  So  forcibly  has  this  been  felt,  that  the  legisla- 
ture in  providing  for  the  formation  of  corporations  has,  in  some 
cases,  imposed  penalties  upon  the  corporate  officers  who  participate 
in  making  dividends  when  the  corporation  is  not  in  condition  to 
warrant  it;  and  this  legislation  is  only  an  expression  of  the  public 
sentiment,  which  condemns  such  action  as  unwise  and  misleading, 
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and  every  way  impolitic.  And  the  impolicy  is  only  emphasized  and 
made  the  more  distinct  and  manifest  by  the  circumstances  which 
surround  this  case. 

For  here  the  preference  stock  upon  which  the  dividends  were  to 
be  paid  was  issued  for  the  purpose  of  strengthening  the  corpora- 
tion, and  giving  it  the  necessary  means  to  put  itself  on  a  footing  of 
success.  Indeed,  the  issue  of  such  stock  can  very  seldom  be  justi- 
fied, except  to  strengthen  the  coporate  standing,  or  to  enlarge  the 
corporate  means  and  business.  The  issue  is  usually  made  when  the 
corporation  hlis  reached  a  crisis  in  its  affairs,  and  the  corporators 
are  unable  or  unwilling  to  put  more  means  at  risk  in  the  business, 
but  are  nevertheless  disposed  to  give  to  those  who  will  do  so  a  first 
participation  in  any  profits  which  the  increased  means  will  enable 
them  to  make.  The  contracts  made  under  such  circumstances, 
usually  in  express  terms  confine  the  advantages  of  the  new  stock- 
holders to  this  preference;  and  thus  confined,  there  can  be  no  rea- 
sonable objection  to  them,  if  they  are  entered  into  with  full  knowl- 
edge on  the  part  of  all  concerned.  But  the  guarantee  in  this  case 
is  understood  to  go  farther,  and  not  only  give  a  preference  in  the 
division  of  profits,  but  to  entitle  the  holder  to  such  an  apportion- 
ment of  the  assets  of  the  corporation  from  year  to  year,  when  there 
are  no  profits,  as  may  eventually  consume  the  whole,  leaving  the 
other  stockholders  nothing.  It  is  not  a  mere  preference  that  is 
given  to  the  holders  uuder  this  construction;  it  is  a  .preference 
with  a  perpetual  promise  to  pay  the  largest  interest  permitted  by 
law  on  the  sum  invested  by  them,  profits  or  no  profits;  so  that  the 
holders  have  at  the  same  time  all  the  advantages  of  stockholders 
and  of  creditors,  while  their  associates  are  postponed  as  stock- 
holders, and,  considered  as  representing  the  debtor  corporation, 
they  are  deprived  by  the  very  contract  itself  of  any  reasonable  prob- 
ability of  restoring  the  standing  and  strength  of  the  corporation 
when  once  it  shall  have  ceased  to  be  steadily  and  continuously 
prosperous.  For  an  agreement  to  pay  semi-annual  dividends  from 
earnings  when  there  are  any,  and  from  capital  when  there  are  not, 
is  only  a  new  form  of  the  undertaking  by  which  the  debtor  is  to 
pay  from  his  profits  if  the  ship  comes  in,  and  from  the  pound  of 
flesh  if  it  does  not;  every  dividend  from  the  capital  being  an  attack 
:ipon  the  very  life  of  the  corporation,  before  which,  under  ordinary 
circumstances,  it  must  inoitably  and  speedily  give  way.  And 
thus  the  contract,  the  only  justification  for  which  is  the  strength* 
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ening  of  the  oorporation,  is  found  to  contain  within  itself  a  provis- 
ion which,  except  in  the  event  of  steady  prosperity,  mast  inevita- 
bly tend  to  its  weakening,  and  almost  certainly  to  its  destruction. 

It  may  be  well  also  to  consider  what  would  be  the  position  of  the 
two  classes  of  stockholders, — the  common  and  the  preferred,  — with 
reference  to  the  corporate  management  and  business.  Both,  with- 
out donbt,  have  an  equal  right  to  participate  in  management,  and 
officers  may  be  chosen  indifferently  from  either.  Either  class  may 
be  the  larger,  and  by  a  combination  of  its  members  may  secure 
control.  Now,  the  earning  of  a  dividend  in  any  business  depends 
more  or  less  on  many  external  circumstances, —  on  the  general 
state  of  trade  in  the  country,  competition  in  the  particular  busi- 
ness, the  condition  of  crops,  accidents  of  fire  and  flood,  new  in- 
ventions affecting  the  use  of  the  profitableness  of  machinery  em- 
ployed or  fabrics  produced,  the  dishonesty  or  carelessness  of  subor- 
dinates, and  a  thousand  other  circumstauces  which  may  seriously 
affect  earnings,  but  against  which  care  and  foresight  can  but  imper- 
fectly provide.  But  perhaps  more  than  on  all  these  circumstances, 
A  dividend  will  depend  on  the  good  judgment,  fidelity  and  integrity  of 
the  managing  parties  ;  and  the  officers  of  a  corporation  who  agree  on 
its  behalf  to  earn  and  pay  one,  can  only  be  understood  as  undertaking 
for  whatever  good  judgment,  integrity  and  fidelity  can  accomplish. 
In  this  view  the  contract  in  question  can  only  be  regarded,  on  the 
plaintiff's  own  construction,  as  a  contract  of  guarantee  that  the 
integrity  and  good  management  of  the  officers  shall  produce  the 
dividends.  But  suppose  those  officers  to  be,  as  they  well  may  be, 
the  preference  stockholders  themselves  ;  then  we  have  the  corpora- 
tion guaranteeing  to  them  their  own  integrity  and  good  manage- 
ment, and  promising  to  make  up  to  them  from  its  capital  whatever 
in  expected  results  that  management  may  fail  to  realize. 

But  these  are  not  the  only  anomalous  results  that  may  flow  from 
such  a  construction.  To  the  success  of  a  corporation  it  is  important, 
if  not  essential,  that  there  should  be  substantial  harmony  of  inter- 
ests among  the  corporators.  Such  harmony  may  exist  amon^  com- 
mon and  preference  stockholders  if  the  preference  extends  only  to 
a  division  of  profits,  but  when  it  goes  farther  it  disappears  and 
antagonism  necessarily  comes  in.  A  preferred  stockholder  who  is 
entitled  to  his  dividend  in  perpetuity,  is  interested  in  keeping  a 
failing  concern  in  existence  until  his  dividends  can  wholly  exhaust 
its  means.    A  common  stockholder  is  interested  in  bringing  about 
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a  dissolution,  becaase,  when  that  takes  places,  the  dividends  wiU 
cease,  the  assets  must  be  divided,  and  he  may  have  a  share.  The 
whole  capital  and  assets  of  the  concern  may  consequently  be  at 
issue  between  these  classes  in  the  corporate  elections ;  the  one  class 
anxious  to  put  an  end  to  the  corporation,  because  only  in  tliat  event 
can  they  have  any  thing  to  withdraw,  while  the  other  are  concerned 
if  possible  to  keep  its  means  locked  up  where  they  are»  though  they 
may  have  wholly  ceased  to  accomplish  the  ends  of  the  corporate 
existence,  because  in  that  way  they  may  at  length  absorb  the 
whole.  It  may  safely  be  asserted  that  legislation  would  never  pur- 
posely have  placed  corporators  in  such  anomalous  relations.  And 
it  is  certain  that  public  policy  is  opposed  to  any  tieing  up  of  capital 
where  it  has  ceased  to  be  productive,  in  order  that  debts  may  accrue 
to  absorb  it  Moreover,  the  very  statement  of  the  effect  of  dissolu- 
tion of  the  corporation  upon  this  guarantee,  shows  how  inaccurate 
it  must  be  to  speak  of  the  obligation  created  by  it  as  constituting 
a  '^debf  A  debt  is  the  same,  whether  the  debtor  lives  or  dies, 
though  in  the  latter  contingency  nothing  may  be  realized ;  but 
here,  in  the  event  of  corporate  dissolution,  nothing  is  received  by 
the  supposed  creditor,  and  nothing  is  due  him. 

A  contract,  the  necessary  construction  of  which  would  be  that 
on  which  the  plaintiff  relies,  and  which  would  lead  or  tend  to  the 
consequences  pointed  out — which  would  require  dividends  when 
honesty  and  good  faith  to  the  public  would  forbid,  and  public  opin- 
ion condemn  them,  which  would  antagonize  the  positions  of  differ- 
ent classes  of  men  engaged  in  the  same  Joint  undertaking,  and 
preclude  harmony  of  action  and  union  of  effort,  precisely  under 
those  circumstances  when  harmony  and  union  would  be  most  essen- 
tial, under  which  the  corporation  making  it  must  almost  inevitably 
be  destroyed  unless  it  should  enjoy  continuous  prosperity,  and 
which,  under  some  circumstances,  would  make  one  class  of  persons 
having  a  voice  in  the  control  and  management  of  the  corporation 
interested  in  so  controlling  its  means  as  to  keep  them  as  long  as 
possible  in  an  unproductive  condition,  until  by  a  slow  process  they 
can  absorb  them  to  the  prejudice  of  their  associates  —  must  neces- 
sarily be  opposed  to  public  policy  and  void.  And  a  contract  which 
will  bear  any  other  reasonable  construction  could  not,  consistently 
with  the  rules  of  law,  and  with  regard  to  what  must  be  deemect 
the  intent  of  the  parties,  that  their  contract  should  be  just,  reason- 
able and  beneficial,  have  this  construction  put  upon  it 
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We  think  the  guarantee  here  in  question  will  bear  the  construc- 
tion that  the  preference  stockholders  shall  be  entitled  to  five  per 
cent  semi-annual  dividends  when  there  are  profits  to  pay  them,  and 
not  otherwise.  Probably  if  profits  were  not  realized  to  the  neces- 
Baiy  amount  in  any  one  year^  they  would  be  entitled,  when  they  were 
realized,  to  have  all  arrears  made  up.  Henry  y.  Oreat  Nor.  RaiU 
way  Co.,  1  De  Gex  &  Jones,  606 ;  Taft  v.  Hartford,  etc,  Bailroad 
Cb.,  8  R.  L  310 ;  S.  C,  6  Am.  Bep.  576.  This,  we  think,  is  what 
would  be  the  general  understanding  of  such  a  guarantee,  and  this 
is  as  far  as  the  law  would  permit  a  corporation  to  go  in  guaranteeing 
diridends  to  its  own  members ;  and  to  this  extent  no  rule  of  good 
faith  or  of  public  policy  is  in  the  way.  An  indiyidnal  holding  and 
selling  stock  might  give  a  broader  guarantee,  but  that  has  nothing 
to  do  with  the  questions  arising  upon  this  instrun^ent 

There  are  two  branches  to  the  plaintiff's  argument :  the  other 
being  that  if  the  guarantee  is  void  as  opposed  to  public  policy,  or 
if  there  was  any  defect  of  authority  in  the  directors  of  the  com- 
pany issuing  the  preference  stock  without  a  previous  assent  of 
stockholders,  then  the  money  paid  by  the  plaintiff  to  the  company 
for  the  stock  is  money  which  the  company  received  to  his  use,  and 
which,  therefore,  he  may  recover  in  this  action.  Upon  this  it  is 
Bofficient  to  remark,  that  the  guarantee,  properly  construed,  is  not 
Toid,  but  unobjectionable,  and  that  if  there  was  any  defect  in  power 
in  the  directors  to  issue  the  stock,  the  corporation  is  not  shown  to 
have  raised  any  question  on  the  subject;  and  the  recognition  ol 
the  stock  at  the  meetings  of  the  corporation  is  fully  shown. 

The  ruling  of  the  court  below  appears  to  us  correct,  and  the 
judgment  will  be  affirmed,  with  costs. 

The  other  justices  concurred. 

Jvdgmeni  qffirmtd. 
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HUT091N89  plaintiff  in  error,  v.  Eimm bll. 

(81  Mlch.lM.) 
Mmniage^fiyreign  corUraet  of,  prewmptiwlff  valid. 

In  an  action  for  criminal  oonTersation,  an  actual  marriage  mast  be  proved 
If  the  supposed  marriage  takes  place  in  the  state,  proof  that  the  parties 
either  with  or  without  ceremonies,  agreed  presently  to  take  each  other  for, 
husband  and  wife,  and  from  that  time  lived  together  in  that  relation,  would 
be  sufficient.  And  where  ceremonies  of  marriage  in  a  foreign  country,  with 
cohabitation  following  it,  are  shown,  it  is  presumptively  a  valid  marriage,  and 
it  is  not  necessary  to  prove  the  foreign  law  of  marriage. 

ACTION  brought  by  Gottlieb  Kimmell  against  Jacob  Hutchins 
for  criminal  conversation  with  Kimmell's  wife;  The  facts 
sufficiently  appear  in  the  opinion.  Judgment  below  was  for  Kim- 
mell, and  Hutchins  brought  the  case  by  error  to  this  court. 

■   Uighy  <6  Gibson,  for  plaintiff  in  error. 

Crane  £  Montgmiisry  and  David  Johnson^  for  defendant  in  error* 

CooLET,  J.  Kimmell  sued  Hutchins  in  case  for  criminal  con- 
versation with  Philopena  Kimmell,  the  wife  of  the  plaintiff.  Hav- 
ing  recoYercd  judgment,  the  case  is  brought  here  on  exceptions  to 
various  rulings  of  the  Circuit  judge. 

[The  opinion  here  passes  upon  some  immaterial  matters.] 

The  only  other  assignments  of  error  which  seem  to  us  to  require 
attention  are  those  which  relate  to  the  proof  of  the  marriage.  The 
marriage  was  alleged  to  have  taken  place  in  the  kingdom  of  Wurt- 
emburg,  and  the  evidence  of  it  consisted  of  the  following  certifi- 
cates : 

(a)  The  certificate  of  Ferdinaiid  Hang,  describing  himself  min- 
ister of  the  Evangelist  Lutheran  church  at  Winesbergh  in  the  king- 
dom of  Wiirtemberg,  that  on  the  register  of  his  religious  denomi- 
nation of  which  he  has  charge  there,  is  recorded  the  marriage  oi 
John  Gottlieb  Kimmell  and  Sabrina  Philopena  Bauchle,  born  Uts, 
performed  by  the  minister  Shilling,  pastor  of  the  society,  who  had 
lawful  authority  to  perform  the  same. 
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(b)  The  certificate  of  the  judge  of  the  High  Oourt  of  Wines- 
beigh  of  the  kingdom  of  Wurtemberg,  that  the  certificate  of  the 
minister  Hang  is  genuine  and  entitled  to  credit,  and  that  the  mar- 
riage certified  to  was  ^^  in  due  form  and  properly  solemnized.'^ 

(c)  The  certificate  of  the  chief  chancellor  of  the  department  of 
jasticcy  in  attestation  of  that  of  the  judge  of  the  High  Court  of 
Winesbergh.  To  this  was  also  added  the  certificate  of  the  Ameri- 
can consul,  but  that  is  immaterial. 

All  these  certificates  were  objected  to  when  offered,  on  various 
grounds,  which  in  the  argument  in  this  court  are  narrowed  down 
to  the  following :  firatj  because  they  were  not  accompanied  by  any 
proof  of  the  foreign  law  regulating  marriages  in  Wfirtemberg ;  and, 
secondf  because  it  is  not  sufficient  that  a  ceremony  was  performed 
purporting  to  be  a  marriage,  unless  it  is  also  shown  that  such  cere- 
mony was  recognized  by,  and  in  accordance  with  the  law  of  the 
country  where  it  took  place.  We  take  these  objections  as  they  are 
presented  in  the  brief  of  counsel  for  the  plaintiff  in  error,  rather 
than  as  they  were  made  below,  because  we  have  a  right  to  suppose 
that  as  thus  giyen  they  point  out  all  the  error  in  law  supposed  to 
have  been  committed  in  their  reception,  and  that  they  have  been 
framed  with  deliberation,  with  a  view  to  calling  our  attention  to 
the  precise  point  which  is  designed  as  the  subject  of  our  examina- 
tion. It  will  be  perceived  that  no  point  is  made  upon  the  proof, 
by  these  certificates  or  otherwise,  of  the  fact  of  a  ceremony  of  mar- 
riage between  the  parties  named  in  the  minister's  certificate,  but 
the  objections  are  narrowed  to  this  :  that  there  is  no  proper 
and  legal  showing  of  what  was  the  law  of  Wurtemberg  on  the 
subject  of  marriage,  and  consequently  it  does  not  appear  that  the 
ceremony  perfected  a  legal  marriage.  Th6  point  is  that  proof  of 
the  ceremony  alone  was  not  proof  of  the  marriage  until  the  law  was 
shown  which  would  make  it  such. 

It  is  not  disputed  that  in  a  case  of  this  nature  an  actual  marriage 
must  be  proved.  Such  evidence  of  cohabitation  and  reputation  as 
would  be  sufficient  in  other  civil  actions  will  not  suffice  where  it  is 
sought  to  fix  upon  the  woman  a  charge  of  adultery.  Addison  on 
Torts,  698;  2  Greenl.  Ev.,  §  461;  1  Bish.  Mar.  and  Div.,  §  442,  4th 
ed.  But  had  the  supposed  marriage  taken  place  in  this  State,  evi- 
dence that  a  ceremony  was  performed  ostensibly  in  celebration  of 
it,  with  the  apparent  consent  and  co-operation  of  the  parties,  would 
have  been  evidence  of  a  marriage,  even  though  it  had  fallen  short  of 
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Bhowing  that  the  statutory  regulations  had  been  complied  with,  or 
had  affirmatively  shown  that  they  were  not.  Whatever  the  form  of 
ceremony,  or  even  if  all  ceremony  was  dispensed  with,  if  the  parties 
agreed  presently  to  take  each  other  for  husband  and  wife,  and  from 
that  time  lived  together  professedly  in  that  relation,  proof  of  these 
facts  would  be  sufficient  to  constitute  proof  of  a  marriage  binding 
upon  the  parties,  and  which  would  subject  them  and  others,  to  legal 
penalties  for  a  disregard  of  its  obligations.  This  has  become  the  settled 
doctrine  of  the  American  courts ;  the  few  cases  of  dissent  or  appar- 
ent dissent  being  borne  down  by  a  great  weight  of  authority  in  favor 
of  the  rule  as  we  have  stated.  F&iiton  v.  Reed,  4  Johns.  52;  J<ich^ 
son  V.  Winne,  7  Wend.  47;  Starr  v.  Peck,  1  Hill,  270;  Rose  v.  Olark^ 
8  Paige,  674;  Matter  of  Taylor,  9  id.  611;  Clayton  v.  Wardell,  4  N. 
Y.  230;  GJieney  v.  Arnold,  15  id.  345;  O'Oara  v.  Eismlohr,  38  ii 
296;  Pearson  v.  Howey,  6  Halst  12;  Hantz  v.  Sealy,  6  Binn.  405; 
CommonweaUh  v.  Sturnpy  53  Penn.  St.  132;  Newbury  y.  Brunswick^ 
2  Vt  151;  State  v.  Rood,  12  id.  396;  Northfidd  v.  Vershire,  33  id. 
110;  Duncan  v.  Duncan,  10  Ohio  St.  181 ;  Garmtchad  v.  Staie, 
12  id.  553;  State  v.  Patterson,  2  Ired.  346;  Londonderry  y.  ChesieTf 
2  N.  H.  268;  Keyes  v.  Keyes,  2  Post  553;  Bashaw  v.  State,  1  Yerg. 
177;  Orisham  v.  State,  2  id.  589;  Cheseldine  v.  Brewer,  1  H.  4 
McH.  152;  State  v.  Murphy,  6  Ala.  765;  Potter  v.  Barclay,  15  id- 
439;  Dumaresly  v.  Fishly,  3  A.  K.  Marsh.  368;  Oraham  v.  Bennet, 
2  Cal.  503;  Case  v.  Case,  17  id.  598;  Patton  v.  Philadelphia,  1  La. 
Ann.  98;  Holmes  v.  Holmes,  6  La.  463;  Hallet  Y.CoUins,  10  How. 
174. 

Such  being  the  law  of  this  State,  it  remains  to  be  seen  whether 
the  rule  can  be  applied  to  a  marriage  contracted  in  a  foreign  coun- 
try, in  the  absence  of  any  evidence  showing  what  is  the  law  on  the 
subject  of  marriage  in  such  foreign  country. 

The  general  rule  of  law,  that  a  marriage  valid  where  it  is  cele- 
brated is  valid  everywhere,  but  the  converse  to  his  is  equally  gen- 
eral, that  a  marriage  void  where  it  is  celebrated  is  void  everywhere. 
As  every  country  is  at  liberty  to  make  regulations  of  its  own  on 
the  subject  which  other  countries  must  respect,  and  by  which  they 
must  in  general  judge  of  the  validity  of  a  marriage  contracted 
where  the  relations  prevail,  as  these  regulations  may  and  often  do 
require  something  more  than  the  mere  consent  of  the  parties;  it 
may  follow  in  any  case  that  a  presumption  of  marriage,  based  upon 
such  facts  merely  as  would  be  sufficient  to  establish  one  if  contrac* 
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ted  here,  would  be  a  presumption  against  the  fact,  and  would  sup- 
port a  marriage  which  the  local  law  would  condemn,  and  the  local 
courts  would  refuse  to  recognize  or  support. 

All  presumptions,  however,  are  liable  to  be  contrary  to  the  fact, 
but  they  attend  us  at  every  point  in  our  examination  of  facts,  and 
it  is  impossible  to  dispense  with  them.  They  do  not  in  general 
preclude  the  facts  being  brought  forward  to  overthrow  the  pre- 
sumptions, but  they  supply  imperfections  where  the  facts  are  not 
fully  developed,  and  they  determine  in  many  cases  which  party 
shall  take  upon  himself  the  burden  of  showing  what  are  the  facta 
bearing  upon  the  point  in  controversy.  And  in  the  case  before  us 
the  question  is  not  whether  the  foreign  ceremony  of  marriage,  fol- 
lowed by  cohabitation,  makes  out  beyond  dispute  a  valid  marriage, 
but  whether  it  does  not  show  one  prima  facie  valid,  so  as  to  call 
upon  the  party  disputing  its  validity  to  point  out  the  impediments, 
if  any,  which  rendered  it  ineffectual. 

A  formal  ceremony  of  marriage,  whether  in  due  form  or  not, 
must  be  assumed  to  be  by  consent,  and  therefore  j^rima  facie  aeon- 
tract  of  marriage  j»er  verba  depresenti.  Fleming  v.  People,  27  N. 
T.  329.  And  when  the  local  law  is  not  shown,  the  argument  in  its 
favor  is,  that  marriages  between  parties  capable  of  contracting  it  is 
of  common  right,  and  valid  by  a  common  law  prevailing  through- 
out Christendom.  Regulations  restrictive  of  this  right,  or  impos- 
ing conditions  upon  it,  are  exceptional;  they  depend  on  local 
statutes,  and,  as  in  other  cases  of  exceptions,  if  one  claims  that  a 
case  falls  within  them,  the  burden  is  upon  him  to  show  the  fact. 
Prima  fade  a  good  marriage  is  shown  when  the  contract  is  proved 
with  cohabitation  following  it,  and  we  cannot  assume  that 
there  are  regulations  restrictive  of  the  common  right  until 
they  are  shown.  Whart  Confl.  L.,  §§  170-173;  Bish.  Mar.  and 
D^^-9  §§  521-528,  4th  ed.  Upon  this  question  it  has  been  said 
by  Chief  Justice  Pabkeb  of  Massachusetts,  that  a  marriage  de 
facto  being  proved,  it  is  but  reasonable  that  it  should  be 
presumed  to  be  according  to  the  laws.  ^^Asif  a  marriage  were 
proved  to  have  taken  place  in  France,  for  instance,  it  should  seem 
fit  to  require  the  party  who  denies  the  marriage  to  prove  its  inva- 
lidity." JRaynham  v.  Canion,  3  Pick.  297.  And  in  the  case  of 
People  V.  Colder,  30  Mich.  85,  it  was  said  of  a  marriage  contracted  in 
another  State  :  ^'  When  the  evidence  shows  that  the  parties  ap- 
peared at  a  church,  and  that  the  ofQciating  minister  there  publicly 
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an  1  in  the  presence  of  other  persons  in  attendance,  performed  a 
oeiemony  of  marriage  between  such  parties,  and  farther,  that  the 
parties  appeared  to  regard  themselyes  as  then  married,  it  is  fairly 
to  be  presamed,  in  the  absence  of  any  thing  to  the  contrary,  that 
the  ceremony  was  regular  and  legal,  although  the  evidence  fails  to 
show  what  words  were  used  by  the  parties  or  the  minister,  or  the 
particulars  of  the  ceremony,  or  what  specific  kind  of  ceremony 
was  or  would  be  according  to  the  forms,  usages  or  customs  of  such 
church."  This  is  likewise  the  doctrine  of  Steadman  y.PotveU,  1 
Add.  58,  where  the  proof  of  an  Irish  marriage  did  not  go  beyond 
that  which  was  made  in  this  case,  and  did  not  negative  the  fact 
that  the  celebration  might  have  been  by  a  popish  priest,  which,  by 
the  local  law,  would  have  rendered  it  invalid.  It  has  been  held  in 
this  State  that  the  common  law  as  it  exists  among  us  will  be  pre- 
sumed to  prevail  in  a  foreign  country  in  the  absence  of  proof  to 
the  contrary.  High,  appellant,  2  Doug.  (Mich.)  515;  Orane  v. 
Hardy y  1  Mich.  56.  And  though  it  may  be  questionable  if  this 
doctrine  is  to  be  applied  universally,  it  cannot  be  disputed  that  the 
reason  of  it  is  applicable  to  all  marriages  celebrated  in  Christian 
countries,  in  which  it  may  properly  be  assumed  that  a  general 
common  law  on  the  subject  of  marriage  still  prevails.  WharL 
Confl.  L.,  §  171.  And  as  has  been  well  said,  the  inconvenience  of 
adhering  to  more  rigid  rules  in  the  proof  of  foreign  marriages, 
would,  in  a  country  so  krgely  popukted  by  immigrants  as  is  ours, 
be  peculiarly  great,  and  put  courts  and  litigants  to  useless  trouble 
and  expense  in  every  instance.  Bish.  Mar.  and  Div.,  §  528,  4th  ed. 
Polygamous  and  incestuous  marriages  celebrated  in  countries 
where  they  are  permitted,  are  nevertheless  treated  as  invalid  here, 
because  they  are  condemned  by  the  common  voice  of  civilized 
nations,  which  establishes  a  common  law  forbidding  them ;  and 
the  same  reasoning  which  condemns  them  must  sustain  the  mar- 
riages by  mere  consent  which  the  same  common  law  permits  and 
sanctions.  Whart  Confl.  L.,  §  180.  And  especially  should  this 
be  the  case  when  the  parties,  after  taking  such  steps  abroad  to  con- 
stitute a  marriage  as  would  be  sufficient  under  our  laws,  remove 
afterward  to  this  country,  and  in  apparent  reliance  upon  the  mar- 
riage, and  the  protection  our  laws  would  give  it,  continue  for  many 
years  to  live  together  as  husband  and  wife,  recognizing,  as  there  ia 
every  leason  to  believe  they  did,  the  validity  and  binding  obliga- 
tion of  the  marriage  for  all  purposes. 
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If  these  yiews  are  correct,  proof  of  the  ceremony  of  marriage 
did  frimafacM  establish  it,  and  the  coort  did  not  err  in  holding 
that  it  was  not  necessary  to  prove  the  foreign  law  before  patting 
the  certificates  in  eyidence. 

The  judgment  of  the  Circuit  Oourt  must  be  affirmed,  with  costs. 

The  other  justices  concurred. 


Btibis,  plaintiff  in  error  y.  Bxa.oh. 

en  MIoh.  ISl) 

TVfMNMfla  tfMiflPMfi — m^tirt  aoeupaney  hy  one  tenarU  no  ground  fur  aeUam  hf 

eo-Unant. 

The  f«et  that  one  tenant  in  common  has  had  the  entire  ocenpancy  of  the 
common  estate,  and  hie  co-tenants  have  not  oconpied  it,  gives  no  right  of 
action  against  him  for  the  value  of  the  use  of  their  interests. 

ACTION  by  Leyi  C.  Beach,  as  guardian  of  infants  against  Caleb 
Eyerts,  to  recoyer  for  use  and  occupation  of  lands.    The  facts 
appear  in  the  opinion.     The  judgment  below  was  in  fayor  of  Beach. 

A.  C.  Baldwin,  for  plaintiff  in  error. 

W.  B.Jackson,  for  defendant  in  error. 

Obatbs,  Ch.  J.  Beach  as  guardian  sued  Everts  to  recover  on 
account  of  his  alleged  use  and  occupation  of  an  undiyided  two-thirds 
of  a  parcel  of  land  said  to  have  been  owned  by  Everts  and  the  wards 
of  Beach  as  tenants  in  common.  The  case  was  tried  before  a  jury 
and  Beach  recovered.  The  main  facts  were  briefly  as  follows  :  In 
1842  Lydia  Webster,  the  mother  of  the  wards  of  Beach,  received 
from  her  father  conveyance  of  the  parcel  of  land  in  question,  and 
with  her  husband,  William  R  Webster^  went  into  possession  and 
occupied  it  until  her  death  in  1863.  These  parties  had  three  chil- 
dren — the  infants  before  mentioned  and  another  son,  Biley  Webster, 
who  became  of  age  in  1865.  After  Mrs.  Webster's  death  in  1868,  Mk 
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Webster  continued  to  occupy  the  premises  until  1865,  when  Biley 
Webster,  the  elder  son,  who  as  before  stated  had  become  of  age,  con* 
veyed  his  interest,  which  was  assumed  to  be  an  undivided  third,  to 
the  plaintiff  in  en*or. 

Mr.  Webster,  the  father,  then  assumed  to  let  upon  shares  to  Everta 
t^e  undivided  interest  of  the  two  younger  sons,  and  Everts  went 
into  possession  and  occupied  the  land,  and  during  the  years  1865, 
1866,  and  1867,  he  delivered  .to  Mr.  Webster,  the  father,  the  stipu- 
lated portion  of  the  crops.  After  1867  he  paid  nothing.  In  De- 
cember, 1870,  Mr.  Beach  was  appointed  guardian  by  the  Probate 
Court,  for  the  two  minors,  and  some  time  afterward  brought  this 
action. 

The  sole  ground  of  action  was  the  occupation  by  the  plaintiff  in 
error  of  the  lands  claimed  in  common,  and  no  aid  was  sought  from 
the  statute  which  gives  an  action  to  one  tenant  in  common  against 
another  for  having  received  more  than  his  proper  proportion  of  the 
rents  and  profits.     Comp.  L.,  §  4308. 

The  recovery  was  allowed  upon  evidence  that  the  plaintiff  in 
error  had  the  entire  occupancy,  and  evidence  of  what  the  use  of 

the  undivided  shares  of  the  infants  was  considered  worth. 

« 

I  think  the  facts  were  not  adequate  to  maintain  the  action,  and 
that  the  court  erred  in  deciding  otherwise.  The  right  of  each 
to  occupy  is  one  of  the  legal  incidents  of  a  tenancy  in  common, 
and  neither  tenant  is  excluded  by  the  circumstance  that  the  other 
does  not  occupy.  If  for  any  reason  one  does  not  occupy,  the  other 
is  not  obliged  to  stay  out  As  the  interest  of  each  pervades  the 
whole  land,  whatever  breadth  is  occupied  by  one  tenant  mast 
necessarily  include  land  in  which  all  have  interests.  And  whether 
the  occupancy  is  united  or  single,  if  it  follows  the  common  right 
and  is  not  affected  by  s])ecial  arrangements,  it  extends  as  far  as  ttie 
common  interests  extend. 

These  infants  were  entitled  to  occupy  jointly  with  the  plaintiff 
in  error.  They  did  not  do  so.  But  neither  his  right  to  occupy 
at  all,  nor  the  bounds  of  his  occupany,  depended  upon  their  occupy- 
ing or  not  occupying,  or  upon  the  circumstance  that  they  were 
infants.  Their  omission  to  occupy  was  not  IcLches^  but  it  was  a 
fact.  It  was  not  a  fact,  however,  of  a  nature  to  change  or  impair 
his  right.  His  interest  extended  through  every  inch  of  the  land, 
and  he  was  entitled  to  ocoupy  to  the  extent  of  his  interest,  in 
conjunction  with  the  others  if  they  entered,  or  alone  if  they  did 
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not,  and  such  occupancy  by  him  could  not  by  itself  afford  to  the 
non-occupying  tenants  a  ground  to  recoyer  against  him  for  the 
value  of  the  use  of  their  interests.  His  occupancy  was  warranted 
by  hie  own  interest  and  estate,  and  was  in  his  own  right,  and  in 
itself  gave  rise  to  no  cause  of  action  in  favor  of  the  infants.  Badger 
T.  Holmesy  6  Gray,  118 ;  Peck  t.  Carpenter^  7  id.  283 ;  Brown  y. 
WiUinffion,  106  Mass.  318 ;  Woolever  y.  Knapp,  18  Barb.  265 ;  4 
Kent,  12th  ed.,  369. 

The  judgment  should  be  reversed,  with  costs,  and  a  new  trial 
granted. 

The  other  justices  concurred. 

Judgment  revereed  and  new 


BoTHSCHiLD,  plaintiff  in  error,  y.  Obix. 

(81  Mloh.  IIIO.) 
IfegelibMe  iiuirumerU  —  indonem&rU  by  iMrd  party  btfore  trantfer  to  payee, 

A  note  made  by  K.,  payable  to  the  order  of  Q.,  was  indorsed  by  R,  and  there- 
after transferred  to  G.  for  value.  EM  (following  Weatherwax  y.  Pains,  9 
Mich.  656),  that  K  was  as  to  Q.  an  original  promisor  upon  the  note  and  not 
an  iudorser. 

The  coarse  of  decisions  in  New  York,  making  a  distinction  between  negotia- 
ble and  non-negotiable  notes  of  this  character,  disapproyed. 

ACTION  by  Gteorge  Grix  against  Sigmund  Bothschild  upon  a 
promissory  note.     The  opinion  states  the  facts.    Orix   had 
jadgment  below. 


Don  M.  Diekineon  and  F.  A.  Bakery  for  plaintiff  in  error. 
Moore  A  OriMn.  for  defendant  in  error. 

Orates,  Oh.  J.  This  is  a  writ  of  error  to  the  Superior  Oourt 
of  Detroit.  The  defendant  in  error  recoyered  under  the  mon^ 
counts  on  a  promissory  note  dated  October  16, 1871,  giyen  for 
12,000,  by  the  late  Arnold  Eaichen,  and  payable  one  year  af  t^^r 
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date,  at  the  Germaaia  Bank  in  Detroit,  to  the  order  of  the  defend- 
ant in  error,  with  interest  at  ten  per  cent,  and  signed  on  the  back 
by  the  plaintiff  in  error. 

No  steps  were  taken  to  hold  Mr.  Rothschild  as  indorser  or  guar- 
antor, and  the  real  question  in  the  case  concerns  the  legal  nature 
of  his  undertaking.  The  parties  were  both  sworn,  and  their 
accounts  respecting  this  and  some  other  features  of  the  transac- 
tion were  repugnant. 

Mr.  Grix  testified  that  he  agreed  with  Mr.  Eaichen  to  loan  him 
t2,000  on  his  note,  if  signed  by  either  Mr.  Ranter  or  Mr.  Roths- 
child ;  that  Mr.  Kaichen  thereupon  drew  up  this  note,  and  the 
next  morning  handed  it,  with*  the  name  of  Mr.  Rothschild  on  tho 
back,  to  the  defendant  in  error  as  payee,  at  the  latter's  shop,  and 
that  he,  the  defendant  in  error,  at  once  gave  his  check  to  Mr. 
Kaichen  for  12,000  ;  that  about  the  close  of  the  year  specified,  Mr. 
Kaichen  paid  t200  for  interest,  but  as  he  wished  to  have  the  note 
remain,  it  was  allowed  to  run. 

Mr.  Rothschild  testified  that  he  did  not  put  his  name  on  the  note 
until  after  its  delivery  to  and  discount  by  the  defendant  in  error. 

In  charging  the  jury  the  judge  properly  noticed  the  contradic- 
tions in  the  testimony  in  regard  to  this  and  some  other  points,  and 
stated  the  rules  of  law  applicable  to  the  different  versions ;  and 
when  he  came  to  advise  upon  the  effect  of  their  finding  to  be  true 
the  explanation  given  by  the  defendant  in  error,  he,  in  substanoe, 
laid  it  down,  that  if  the  note  at  its  inception,  and  before  being 
uttered,  and  before  any  advance  on  it  by  Mr.  Grix,  was  backed  by 
Mr.  Rothschild  at  the  instance  of  Mr.  E^aichen,  the  plaintiff  in  error 
became  as  to  Mr.  Grix  an  original  promisor,  and  bound  to  him  aa 
principal  and  maker,  when  he,  Mr.  Grix,  received  it  in  the  shape 
it  bore  and  advanced  the  money  on  it. 

As  the  cause  was  submitted  by  the  judge,  it  must  be  taken  that 
the  jury  found  against  the  version  of  Mr.  Rothschild  and  in  favor 
of  that  of  Mr.  Grix,  and  so  regarding  it  the  plaintiff  in  error 
questions  the  soundness  of  the  legal  proposition  which  the  judge 
said  would  follow  in  case  Mr.  Grix's  explanation  should  be  consid- 
ered true. 

This  ruling  of  the  court  below  was  based  on  W^herwax  v.  Paine, 
2  Mich.  555,  and  the  counsel  for  the  defendant  in  error  maintain 
that  the  decision  there  given  fully  covers  the  present  question  and 
Bup|H>rts  the  ruling. 
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On  the  other  hand,  the  counsel  for  the  plaintiff  in  error  observe 
that  in  Wetherwaz  v.  Paine  the  note  was  in  terms  non-negotiablss 
tnd  they  urge  that  this  circumstance  was  sufficient  to  subject  that 
case  to  principles  inapplicable  to  one  like  this,  where  the  note  con- 
tains words  of  negotiability.  And  after  insisting  that  the  point 
now  made  is  still  an  open  one  in  this  State,  they  claim  that  on 
principle,  and  according  to  the  best  considered  cases,  Mr.  Roths- 
child, on  the  state  of  facts  contemplated  by  the  court  and  found 
by  the  jury,  was  either  an  indorser  or  guarantor,  and  not  a  party 
primarily  and  absolutely  liable  on  the  note. 

In  view  of  these  opposing  positions,  we  are  first  to  see  whether 
Wiiherwax  t.  Paine  is  applicable,  because  if  it  is,  we  think  it  should 
stand  as  authority  and  decide  the  question  before  us.  That  case 
was  decided  more  than  twenty  years  ago,  and  it  has  long  been  cited 
and  understood,  abroad  as  well  as  here,  as  settling  the  rule  in  this 
State.  And  it  is  fair  to  presume  that  it  has  been  so  received  and 
acted  on,  and  is  now  so  considered  in  commercial  circles.  Any  seri- 
oos  disturbance  of  it  would  be  confusing  and  mischievous;  and  if  any 
farther  reason  were  needed  against  re-opening  the  question  there 
decided,  the  prevalence  of  conflicting  opinions  and  theories  else- 
where would  afford  it.  When  we  turn  to  the  books,  we  find  the 
cases  too  numerous  to  warrant  full  citations,  and  we  also  find  a 
discordance  of  opinion  and  judgment  scarcely  exceeded  in  cases  of 
any  other  legal  subject 

By  many  courts  it  has  been  held  that  where  a  stranger  signs  the 
note  on  the  back  before  delivery  to  the  payee,  he  is  prima  fade 
Uable  as  an  original  promisor  :  Sylvester  v.  Downer ,  20  Vt.  355  ; 
Schneider  v.  Schiffman,  20  Mo.  571 ;  Childs  v.  Wyman,  44  Me.  433; 
Perkins  v.  BarstoWy  6  R.  I.  505;  Ourrier  v.  Fellows,  7  Fost.  366; 
jOarpenter  v.  Oaks,  10  Rich.  17;  Cecil  v.  Mix,  6  Ind.  478;  Carr  v. 
Rowland,  14  Texas,  275;  Peckham  v.  Oilman,  7  Minn.  446;  Collins 
T.  Trist,  20  La.  Ann.  348;  and  see  likewise  Rey  v.  Simpson,  22  How. 
341,  350;  Vore  v.  Hurst,  13  Ind.  551,  556;  Orrick  v.  Colston,  7 
Gratt.  189,  199.* 

The  decisions  in  Massachusetts,  and  possibly  in  some  of  the 
courts  just  mentioned,  indicate  a  somewhat  more  stringent  rule  in 
favor  of  holding  the  backer  in  such  a  case  to  the  liability  of  an 
original  promisor.     Chaffee  v.  Jones,  19  Pick.  260;  Bryant  v.  JEast- 

*  See  also  Chaddodk  v.  Vanness  (36  N.  J.  617),  10  Am.  Rep.  26S,  and  IvetT. 
Botley  (S6  Md.  262),  6  Am.  Rep.  411,  and  uote,  2  Am.  Rep  475.  — Rsp. 


174  MICHIGAN, 

Rothschild  ▼.  Qrix. 

man,  7  dash.  Ill;  Bichford  v.  CKbhSy  8  id.  154;  Mecomey  y.  Stafh 
ley,  8  id.  85;  RHey  t.  Oerriah,  9  id.  104;  BerMuM  y.  Judhins,  18 
Mete.  265;  j?«^6a;  Co,  v.  Edmonds,  12  Gray,  273;  Brown  y.  Butler , 
99  Mass.  179;  Wright  y.  Morse,  9  Gray,  337.  See,  howeyer,  CZajTp 
y.  Bic«,  13  id.  403;  Po/cA  y.  PTiwAAttrn,  16  id.  82;  Way  y.  5«^- 
terworth,  108  Mass.  509. 

Other  courts  haye  determined  that  one  so  signing  is  prima  facis 
a  kind  of  guarantor;  but  they  do  not  seem  to  be  entirely  agreed  a8 
to  the  full  sense  of  the  guarantee.  Gamden  y.  McKoy,  3  Scam.  437; 
Webster  y.  Gobi,  17  Dl.  459;  Blatohford  y.  Milliken,  35  id.  434; 
BanMm  y.  Sherwqqd,  26  Conn.  437;  Riddle  y.  Stevens,  32  id.  378; 
Rhodes  y.  Seymour,  36  id.  1;  Seymour  y.  Leyman,  10  Ohio  St.  283, 
286;  Oreenough  y.  Smead,  3  id.  415;  see  also  Sturtevant  y.  RandaU, 
53  Me.  154;  iow^aa  y.  Oaye,  38  id.  36. 

Some  other  tribunals  haye  taken  a  position  different  from  either, 
and  haye  decided  that  one  backing  a  note  as  supposed  contracts 
only  as  indorser.  Ellis  y.  Brown,  6  Barb.  282;  Spies  y.  CHlmore,  1 
Comst.  321;  Oottrell  y.  Conklin,  4  Duer,  45;  Moore  v.  dross,  19  N. 
Y.  227;  Bacon  y.  Bumham,  37  id.  614;  Phelps  y.  FwcAer,  50  id, 
69;  S.  0.,  10  Am.  Rep.  433;  Slack  y.  Kirk,  67  Penn.  St  380;  S.  0., 
5  Am.  Rep.  438  ;  Clouston  y.  Barbiere,  4  Sn.  336;  Fear^v,  Dunlap, 
1  Gr.  (Iowa)  331;  Pierce  y.  Kennedy,  5  Cal.  138;  Jones  y.  Oood- 
win,  39  id.  493;  S.  C,  2  Am.  Rep.  473  ;  Jennings  y.  Thomas,  13 
S.  &  M.  617. 

The  courts  of  New  York  now  make  a  distinction  between  casei 
where  notes  haye  words  of  negotiability  and  where  they  haye  not, 
and  whilst  admitting  the  signer's  liability  as  original  promisor  in 
the  latter,  they  maintain  that  in  the  former  he  is  only  chargeable 
as  indorser.  Richards  y.  Warring,  1  Keyes,  576;  Cromwell  y.  Hewitt, 
40  N.  Y.  491;  Phelps  y.  Vischer,  50  id.  69  ;  10  Am.  Rep.  433. 

It  is  noteworthy  that  in  that  State,  where  has  sprung  up  thia 
distinction  excluding  liability  as  original  promisor  in  case  the  note 
has  words  of  negotiability,  the  yery  cases  in  which  the  courts  first 
dealt  with  such  contracts,  and  first  recognized  and  affirmed  the 
liability  as  original  promisor,  were  exclusively  cases  where  the  notes 
contained  negotiable  terms.  Merrick  y.  Carman,  12  Johns.  160; 
Nelson  y.  Dtibois,  13  id.  175 ;  Campbell  y.  Butler,  14  id.  349 ; 
I/ibron  y.  Woram,  1  Hill,  93. 

It  was  not,  it  would  seem,  until  Dean  y.  Hall,  in  1837  (17  Wend« 
214),  that  it  was  judicially  suggested  that  the  right  to  charge  the 
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backer  as  an  original  promisor  applied  only  to  non-negofciable 
paper.  But  Judge  Gowek,  who  gave  the  opinion  in  that  case, 
noticed  the  previous  decisions  and  proceeded  to  remark  that  in  his 
judgment  they  went  no  further  than  to  establish  that  where  the 
defendant  was  privy  to  the  consideration  and  indorsed  the  note,  **  it 
being  nio^v-negotiahUy  or  at  moat  one  payable  to  order ^  or  to  theplain^ 
tiff  or  bearer y  and  'not  negotiated^  the  declaration  might  charge  the 
defendant  directly  as  the  maker. ^^ 

In  Seabury  v.  Hungerford,  2  Hill,  80,  a  majority  of  the  court 
proceeded  ostensibly  on  the  distinction  thus  broached  by  Judge 
GowEK,  but  appear  to  have  gone  somewhat  further ;  and  at  length 
in  Hall  v.  Newcmnhy  7  Hill,  416,  the  court  for  the  correction  of 
errors,  by  a  vote  of  seventeen  to  eight,  took  the  final  step,  and 
decided  that  the  undertaking  of  the  backer  of  paper  having  negoti- 
able terms  was  that  of  indorser  merely.  The  proposition  was 
strongly  contested  by  members  of  the  court,  and  only  prevailed  after 
%  second  argument. 

Passing  from  this  reference  to  the  course  of  decision  in  New 
Fork,  where  the  distinction  we  are  considering  appears  to  have 
originated,  or  at  least  to  have  acquired  importance,  it  is  best  to 
glance  at  the  ground  on  which  it  is  based.  The  whole  matter  is 
made  to  turn  upon  the  form  of  the  paper  as  drawny  and  not  upon 
the  true  legal  relations  which  immediately  arise  between  the  backer 
and  payee  in  the  condition  the  note  then  is. 

It  is  said  that  paper  having  no  negotiable  words  is  not  in  legal 
ihape  to  admit  the  ancillary  contract  of  indorsement,  and  yet  the 
backer  must  be  conclusively  presumed  to  have  intended  to  bind 
himself  to  the  payee  in  some  legal  form  in  connection  with  the 
note,  and  there  being  no  other  form,  he  must  be  supposed  to  have 
designed  to  stand  as  original  promisor  or  guarantor.  Richards  v. 
Warring;  Seabury  v.  Hungerford.  But  on  the  other  hand,  it  is  urged 
that  where  the  note  contains  negotiable  words  the  case  is  altogether 
different.  There  the  structure  of  the  prinnary  undertaking  is  such 
as  to  admit  the  contract  of  indorsement  to  be  engrafted  upon  it  by 
the  signature  of  a  stranger,  and  the  name  being  set  in  the  proper 
place  to  denote  the  contract  of  an  indorser,  the  only  admissible  in- 
ference is,  that  the  party  intended  to  contract,  and  was  understood 
as  contracting  exclusively  in  the  character.  Seabury  v.  Hungerford* 
It  is,  however,  proper  to  bear  in  mind,  in  reviewing  these  cases  from 
New  YoTk,   that  in  each  of  them  the  transaction  was  explained  iy 
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extrinsic  evidence,  and  that  neither  of  them  was  left  to  rest  upon 
the  evidence  afforded  by  the  instmment  and  signatures. 

It  is,  therefore,  not  certain  how  a  case  in  New  York  not  so 
explained,  would  be  now  decided.  As  soon  as  we  look  outside  of 
that  State  we  fail  to  discover  any  satisfactory  evidence  of  the  recog- 
nition of  the  distinction.  There  may  be  cases  elsewhere  which 
point  toward  it,  but  in  the  other  State  do  we  find  the  courts  com- 
manding it  as  a  proper  feature  of  the  law  merchant 

In  many  cases,  as  in  Perkins  v.  Gatliny  1 1  Conn.  213  ;  Letois  ▼• 
Harvey,  18  Mo.  74 ;  Sumner  v.  Qay,  4  Pick.  311 ;  and  Ohampion 
and  Lathrop  v.  Griffith,  13  Ohio,  228,  it  has  been  expressly  repudi- 
ated ;  but,  generally  speaking,  the  courts  have  decided  without 
any  regard  to  it  whatever,  and  seem  to  have  assumed  that  it  had  no 
valid  title  to  recognition. 

In  the  absence  of  very  strong  reasons  it  would  hardly  be  consid- 
ered wise  to  follow,  on  a  question  of  commercial  law,  the  not  very 
harmonious  course  of  decision  adopted  in  a  single  State ;  and  one, 
too,  wholly  at  variance  with  the  view  prevailing  for  the  most  part, 
if  not  uniformly,  everywhere  else.  And  we  do  not  discover  in  the 
New  York  ruling  any  such  cogency,  simplicity  or  congruity  as  to 
jastify  us  in  accepting  this  position  of  her  courts,  and  in  limiting 
the  application  of  Wetherwax  v.  Paine,  in  accordance  therewith. 
The  reasoning  on  which  the  distinction  proceeds  does  not  seem 
quite  clear  and  convincing. 

If  not  misapprehended,  it  makes  the  backer's  undertakings,  when 
entered  into,  assume  the  character  of  an  indorser's  contract,  or  that 
of  the  contract  of  an  original  promisor,  according  to  whether  the  note 
does  or  does  not  contain  words  which  permit  the  paper  to  be  rendered 
negotiable,  and  it  neither  regards  any  extrinsic  arrangement  or 
understanding  bearing  on  the  quality  of  the  undertaking,  or  the 
circumstances  that  when  the  backer's  contract  is  complete,  and 
defined  by  delivery  to  the  payee,  the  words  of  negotiability  still 
remain  dormant,  and  the  note  without  an  indispensable  quality  to 
make  it  presently  negotiable. 

Now,  the  backer's  contract  takes  effect  simultaneously  with  that 
of  the  party  who  signs  upon  the  face,  and  the  right  of  the  payee 
against  each  inures  at  the  same  time.  The  note,  it  is  true,  then 
contains  words  of  negotiability,  but  they  are  without  function. 
They  have  a  potential  force  only.  The  note  is  still  not  in  shape  to 
be  ne,';otiablc,  and  cannot  bo  negotiable  until  the  payee,  or  one  in 
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hie  shoes,  elects  to  indorse.  The  effect  of  putting  in  the  words  of 
negotiability  not  being  to  oonstitate  the  paper  presently  negotiablOi 
bat  to  convey  to  the  payee  and  his  privies  the  power,  to  be  ezer« 
eised  at  their  election,  to  invest  it  with  negotiability.  StiU,  the 
contract  relation  or  the  backer  to  the  payee  is  constituted  at  the 
outset.  If  the  backer's  attitude  to  the  payee  is  not  then  that  of  an 
indorser,  it  cannot  grow  into  it  by  mere  lapse  of  time.  The  possi- 
bility that  the  note  may  be  made  subject  thereto  when  it  is  deliv- 
ered. 

The  payee  may  choose,  under  the  right  exclusively  vested  in  him, 
not  to  indorse  at  all ;  and,  if  such  is  his  choice,  the  paper  will 
never  come  into  a  negotiable  state.  Such  has  been  the  case  here. 
When  Mr.  Rothschild  contracted,  the  note  was  in  a  state  as  non- 
negotiable  in  fact  as  though  it  had  lacked  the  words  proper  to 
permit  it  to  be  put  in  negotiable  shape.  On  the  whole,  it  seems 
hardly  reasonable  to  found  such  important  distinctions  and  conse- 
quences upon  the  presence  or  absence  alone  of  words  conveying  to 
die  payee  the  right  to  make  the  paper  negotiable  at  his  election. 

I  think  the  court  committed  no  error  in  following  Wei?ierwax  v. 
Pttine,  and  this  view  of  the  main  point  disposes  of  several  other 
matters  noticed  in  the  brief  ;  and  the  remaining  objections  are  so 
clearly  untenable  that  I  shall  not  discuss  them.  The  charge  was 
certainly  as  favorable  to  plaintiff  in  error  as  the  facts  authorized, 
and  the  exceptions  for  excluding  evidence  are  answered  by  the 
record.  All  the  circumstances,  whether  material  or  immaterial, 
seem  to  have  been  gone  into  in  the  course  of  the  trial.  It  is  true 
certain  questions  to  Mr.  Rothschild  were  at  one  time  refused,  but 
at  a  later  stage  his  counsel  appear  to  have  examined  him  fully  on 
the  same  subject.  The  propriety  or  importance  of  those  inquiries, 
in  view  of  the  finding,  demand  no  examination. 

I  think  the  judgment  should  be  aflbmed,  with  oosts. 

Campbell,  J.,  concurred. 
GooiiBT  and  Ghbistiakct,  J  J. 

Weare  inclined  to  regard  the  case  of  Wethenoax  v.  Patne  as  net- 
tling the  rule  of  law  for  this  State,  and  on  that  ground  to  oonooi 

in  the  foregoing  opinion. 

Judgment  affirmed. 

Vol.  XVIII.  —  83 
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Bllib,  plaintiff  in  error,  t.  Sboos. 

Oiftcanuamofik^whmi  dM^ry  tf  ehoM  not  rtqvMU, 

On  a  ■late  by  the  bedside  of  B.  who  wu  found  dead,  wme  In  her  writing  vA 
iigned  by  her,  '*  I  wish  Dr.  L.  to  take  possession  of  all,  both  personal,  real 
and  mixed.  I  am  so  sick  I  believe  I  shall  die ;  look  in  Tslise."  In  a  Talisa 
was  foond  a  memorandum  written  by  her,  directing  Dr.  L.  to  take  all  of  !jsr 
property.  HM^  a  valid  gift  mkim  mortU  of  personal  property.  {See  naU 
p.  184.) 

ACTION  by  Charles  Seoor,  as  administrator,  eto.,  of  Bachael  Hill, 
deceased,  against  Lathrop  8.  EUis,  to  reooyer  secorities  belong- 
ing to  the  estate  of  the  intestate,  andalleged  to  haye  been  conyerted 
by  said  Ellis.  The  facts  appear  in  the  opinion.  Judgment  below 
was  in  favor  of  Seoor. 

RamscMl  d  Benedict^  for  plaintiff  in  error. 

BuUia  <i  CMchson,  for  defendants  in  error. 

Campbell,  J.  Seoor,  as  administrator  of  Bachael  Hill,  deceased, 
lecovered  judgment  against  Ellis  in  troyer  for  the  conyersion  of 
certain  securities,  which  the  latter  claimed  as  having  become  his 
property  by  a  gift  in  the  nature  of  a  gift  catisa  mortis. 

There  is  no  dispute  about  the  facts.  A  part  of  the  securitiee 
consisted  of  notes  against  Ellis,  and  the  remainder  of  notes  of 
other  persons  in  part  secured  by  mortgage.  Rachael  Hill  died  intes- 
tate, as  is  supposed,  on  the  19th  day  of  December,  1878,  and  either 
then  or  between  that  day  and  the  26th,  when  she  was  found  dead 
in  her  house.  At  that  time  there  was  found  written  by  her  cqdl  a 
slate  by  her  bedside  : 

''  I  wish  Dr.  L.  S.  Ellis  to  take  possession  of  aU,  both  personalt 
real  and  mixed.  Rachael  HilL  I  am  so  dck,  I  sksU  die ;  Icolt 
in  yalise." 

A  yalise  was  found  in  her  room  containing  the  secorities  in 
question,  in  an  old  enyelope  with  her  name  upon  it  but  not  in 
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her  writmgy  and  nnsealed.  In  the  same  Tatise  was  an  enyelope 
directed  by  herself  to  Dr.  Li  S.  EUis,  and  oontaining  the  following 
memorandum  written  by  her: 

**  I  wish  yon  to  take  possession  of  all  my  efFeots,  to  do  with  them 
as  yon  see  fit  Dnnlap  has  the  Higgins  and  Parr  papers,  the  rest 
yon  will  find  in  my  valise.  I  have  paid  Dnnlap  |34  (thirty-four 
dollars)  in  advance.  Push  these  according  to  your  own  judgment. 
AU I  have  said  about  them  is  true.  If  James  H.  Wing  should 
eyer  call  on  you,  give  him  $1,000,  or  whatever  your  judgment 
dictates,  but  to  no  one  else,  for  I  have  given  the  others  all  I  ever 
intend  to. 

BaOHABL  HlLIte 

**  MA.17ISTEB,  December  19,  1863. 
"  To  Db.  L.  S.  Ellis." 

The  date  is  agreed  to  be  a  clerical  error  for  1873.  Dr.  Ellis 
obtained  possession  after  her  death.  There  was  evidence  received  of 
a  stipulation,  showing  a  long-continued  design  to  give  the  property 
to  Dr.  Ellis  (to  whom  the  deceased  was  under  obligations  for  ser- 
vices and  kindness)  to  the  exclusion  of  her  kindred.  She  was  liv- 
ing alone  and  died  alone. 

There  is  no  room  for  any  doubt  that  the  deceased  intended  to 
give,  and  supposed  she  had  given,  this  property  to  Dr.  Ellis.  It 
is  equally  plain  that  she  did  not  intend  to  make  a  will.  The  only 
question  is,  whether,  after  she  had  done  all  in  her  power  to  accom- 
plish this  end,  it  has  failed  for  want  of  any  legal  formality.  And 
the  only  formality  supposed  to  be  wanting  is  delivery,  actual  or 
constructive. 

It  was  urged  strongly  on  the  argument,  that  the  law  treats  such 
transacfcions  with  dis&vor,  and  that  they  are  contrary  to  pnbho 
policy,  and  not  to  be  sustained  where  it  can  be  avoided.  There  is 
no  doubt  some  such  language  in  the  books.  But  it  is  only  used  in 
the  sense  that  such  acts  are  scrutinized  carefully  to  ascertain 
whether  freely  and  intelligently  done.  There  is  no  middle  class 
between  lawful  and  unlawful  acts.  And  it  is  the  duty  of  courts  to 
enforce  the  lawful  rights,  so  as  to  carry  out  the  intention  of  the 
parties.  That  intention  should  always  be  observed  if  lawfully 
expressed ;  and  it  is  only  incumbent  on  legal  tribunals  to  be  very 
careful  to  ascertain  the  facts.     There  is  much  room  for  frauds  and 
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mistakes  in  cases  of  this  kind,  and  therefore  care  should  be  used 
to  sift  the  eyidence.  But  where  there  is  no  doubt  about  the  facts, 
it  would  be  a  legal  wrong  and  gross  injustice  to  refuse  to  act  upon 
them  fairly  and  without  hesitation. 

The  authorities  which  were  cited  on  the  argument,  and  others 
which  are  scattered  through  the  reports,  generally  declare  that 
deliyery  of  the  chattels  or  securities  is  necessary  to  establish  a  gift 
catMa  mortis. 

This,  howeyer,  is  not  because  the  gift  is  made  catMa  mortis^  but 
because  the  rule  is  supposed  to  apply  to  all  gifts.  Tradition  or 
some  equivalent  seems  to  have  been  necessary  at  common  law,  to 
pass  chattels  by  gift  But  it  has  always  been  competent  to  transfer 
them  by  writing,  which  is  less  ambiguous  than  parol  delivery, 
and  there  can  be  no  doubt  of  that  at  the  present  day — delivery 
under  writings  being  chiefly  necessary  to  avoid  questions  with  third 
persons,  but  not  between  the  parties.  And  the  unwillingness  of  the 
early  courts  to  sustain  gifts  caitm  mortis  of  choses  in  action  arose 
from  the  fact  that  no  legal  transfer  could  be  made  of  them  at  all, 
because  they  only  represented  rights  but  were  not  themselves  intrin- 
sically valuable.  Since  the  equitable  doctrine  has  prevailed  that 
they  can  be  assigned  by  delivery,  they  are  placed  with  all  other 
chattels,  as  subject  to  gift;  and  the  same  rules  have  been  enforced* 
But  no  doubt  ever  existed  as  to  their  being  transferable  by  writing 
so  as  to  vest  the  beneficial  title  in  the  assignee,  and  the  questions 
have  been  in  all  cases,  not  whether  they  could  be,  but  whether  they 
had  been  transferred  in  that  way. 

The  confusion,  if  any,  which  is  found  in  some  of  the  text-books 
is  partly  due  to  an  attempt  to  draw  unreal  distinctions  between 
these  and  other  strictly  analogous  transactions.  They  are  neither 
more  nor  less  than  a  branch  of  voluntary  gifts  and  settlements;  and 
in  the  case  of  choses  in  action,  fall  generally  under  the  doctrine  of 
trusts  and  equitable  assignments.  The  cases  are  abundant  where 
such  transactions  have  been  maintained,  where  the  technical  phrase 
donatio  causa  mortis  is  not  referred  to. 

If  there  could  be  any  doubt  on  the  subject,  it  would  seem  to  be, 
not  whether  the  securities  must  be  delivered,  but  whether  the  inem- 
orandum  of  transfer  must  be  delivered*  The  paper  in  question  here, 
if  actually  delivered,  would  have  been  a  sufficient  assignment  on  iti 
(ace  to  pass  titie,  if  so  intended. 

It  has  been  held  that  the  retained  possession  by  a  grantor  of  a 
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Yolnntaiy  deed  of  gift  or  settlement  is  not  inconsistent  with  its 
enf orcementy  if  intended  to  be  effectoaly  and  if  capable  of  transfer- 
ring title  by  its  terms.  Bnt  where,  if  delivered,  it  wonld  not  have 
been  operatiye  as  an  assignment,  it  will  fail,  becanse  amounting  to 
no  more  than  an  executory  agreement.  This  is  the  reason  for  some 
conflict  in  the  authorities,  arising  only  from  the  doubt  whether  in 
certain  cases  it  was  executed  or  executory.  This  is  clearly  explained 
by  some  recent  decisions  in  the  English  courts. 

In  FortMCue  t.  Barnetty  3  Mylne  &  Keen,  36,  the  question  was  made 
whether  a  written  assignment  of  a  bond  was  valid  without  manual 
delivery  of  the  bond  itself,  and  the  objection  made  was  that  it 
passed  no  title.  The  court  there  drew  the  distinction  between 
those  cases  where  any  thing  remains  to  be  done  by  the  grantor  to 
complete  title,  and  those  where  nothing  mOre  is  necessary;  and 
iliastrated  it  by  the  case  of  stocks,  where,  according  to  the  English 
law,  no  title,  either  legal  or  equitable,  could  pass  till  a  formal  trans- 
fer. But  an  equitable  title  to  a  bond  did  pass  by  assignment)  and 
the  assignee  could  enforce  the  bond  in  equity.  For  purposes  of 
assignment  an  equitable  title  is  held  to  be  as  valid  as  a  legal  one, 
and  when  the  owner  assigns  it,  no  further  act  on  his  part  is  neces- 
sary to  invest  the  purchaser  with  a  present  title,  within  this  rule  of 
law. 

It  is  through  the  equitable  doctrine  of  trusts  that  assignees  of 
ehoses  in  action  are  protected,  and  any  thing  which  creates  a  trust 
in  favor  of  the  donee  is  sufficient,  if  the  trust  itself  is  lawful.  And 
such  assignments  are  maintained  really,  as  has  been  expressly  de- 
clared, as  declarations  of  trust.  Beference  to  some  decisions  will 
show  this. 

In  Janes  v.  Loeky  L.  B.,  1  Oh.  App.  25,  Lord  O&akwobth  was 
called  upon  to  determine  whether  a  gift  had  been  completed,  where 
a  father  put  a  check  for  nine  hundred  pounds  for  a  moment  into 
the  hands  of  his  son  of  nine  months  old,  saying,  ''I  give  this  to 
baby  for  himself,"  and  then  took  it  away,  and  it  was  found  among 
his  assets  after  his  death.  He  held  that  in  the  case  before  the  court 
there  had  been  no  completed  gift,  but  only  because  on  all  the  facta 
before  him  he  thought  the  father  had  no  such  intention;  and  he 
expressly  recognized  the  doctrine  that  it  wonld  have  been  a  valid 
declaration  of  trust  if  so  intended.  And  he  declares  that  all  the 
authorities  turn  upon  that  question,  whether  what  has  been  said 
VAs  a  declaration  of  trust  or  an  imperfect  gift. 
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In  Morgan  t.  Malleson,  L.  B.,  10  Eq.  475,  a  written  gift  of  an 
India  bond  for  £1,000  was  held  a  valid  declaration  of  trast  with- 
out delivery  of  the  bond. 

In  PyOf  ex  parte,  atidDubosty  ex  parte,  18  Yes.  140,  a  gentleman 
in  England  directed  an  agent  in  France  to  purchase  an  annuity  in 
the  name  of  a  lady,  and  the  agent  purchased  in  the  gentleman's 
own  name,  supposing  there  might  be  difScnlty  in  her  controlling  it 
as  a  married  woman.  The  gentleman  afterward  sent  a  power  of 
attorney  to  transfer  it  to  her,  but  died  before  it  was  done.  Lord 
Eldon  declared  the  lady  to  be  entitled  to  it,  and  declined  to  enter 
into  the  question  what  the  French  law  might  be.  He  said  :  ''It 
is  not  necessary  to  pursue  that,  as  upon  the  documents  before  me 
it  does  appear  that  though  in  one  sense  this  may  be  represented 
as  the  testator's  personal  estate,  yet  he  has  committed  to  writing 
what  seems  to  me  a  sufficient  declaration  that  he  held  this  part  of 
the  estate  in  trust  for  the  annuitant" 

In  Richardson  v.  Richardson,  L.  R,  3  Eq.  686,  where  this  sub- 
ject is  very  fully  discussed,  the  decision  of  Lord  Eldok  was  quoted, 
and  the  inquiry  made  as  to  what  his  lordship  had  regarded  as  con- 
stituting the  declaration.  Vice-Ohancellor  Wood  (soon  thereafter 
made  Chancellor  as  Lord  Hatherly)  thus  explains  it :  *'  Now,  the 
testator  had  done  nothing  more  than  execute  the  power  of  attorney. 
It  is  true,  he  had  written  a  letter  directing  the  stock  to  be  pur- 
chased in  the  lady's  name ;  but  that  was  not  done,  it  was  purchased 
in  his  name.  The  decision,  therefore,  could  only  be  rested  upon 
this,  that  this  was  not  an  agreement  to  assign,  not  an  agreement  to 
become  a  trustee  at  some  future  period,  but  an  actual  constitution 
by  the  testator  himself  as  trustee."  —  p.  694.  This  case  is  very 
instructive  upon  the  distinction  before  referred  to  between  trans- 
fers or  gifts  which  are  imperfect  and  executory  and  those  which 
are  sufficient  to  operate  upon  the  title.  And  referring  to  a  decision 
of  the  Lords  Justices  in  Kekewick  v.  Manning,  1  D.,  M.  &  G.  176 
(which  is  also  an  instructive  case),  he  quotes  from  it  their  expres- 
sion :  ^^  A  declaration  of  trust  is  not  confined  to  any  express  form 
of  words,  but  may  be  indicated  by  the  character  of  the  instru- 
ment."—p.  693. 

In  Penfold  v.  Mould,  L.  B.,  4  Eq.  562,  the  same  learned  vice* 
oh^ncellor  reviewed  the  doctrine  very  clearly,  and  declared  that 
any  undoubted  expression  of  intention  to  pass  the  property  will 
make  the  grantor  a  trustee,  although  some  formalities  may  be 
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wanting.  He  dedares  the  case  of  Meek  y.  Xetthwell,  1  Hare,  4M, 
which  held  a  yolnntary  assignment  of  a  chose  in  action  an  imper- 
fect gift>  to  have  been  oTerthrown.  He  says  :  **  That  decision  has 
been  in  effect  oyermled,  and  it  is  now  held  that  any  instmment 
may  be  a  sufficient  declaration  of  tmst,  no  form  being  necessary ; 
the  only  material  question  being,  '  Did  the  grantor,  or  did  he  not^ 
mean  at  once  to  pass  the  property.'  ** — p.  565. 

In  Orangiac  v.  Arden^  10  Johns.  292,  the  efficacy  of  a  very  in- 
formal act  as  a  gift  inter  vivos  was  carried  very  far.  A  father  hay- 
ing bought  a  lottery  ticket,  wrote  on  it  the  name  of  a  young  child 
not  present,  and  put  it  in  his  desk,  saying  it  was  for  her.  It  drew 
a  prize,  and  he  put  the  money  into  business,  saying  it  was  for  her 
benefit.  The  daughter  grew  up  and  married,  and  sued  her  father 
and  recoyered.  Her  counsel  claimed  the  father  was  a  trustee,  and 
that  no  actual  deliyery  to  him  as  such  was  possible  or  was  neces- 
sary. The  court,  in  a  brief  decision,  say,  that  deliyery  was  neces- 
sary, but  might  be  inferred.  The  counsel  were  more  correct  than 
the  court  in  their  grounds  of  recoyery,  for  there  is  no  authority 
for  holding  a  declaration  of  trust  must  be  deliyered  to  the  bene- 
ficiary, and  it  is  not  edifying  to  hold  that  a  deliyery  is  material,  and 
yet  fairly  to  be  inferred,  not  only  without,  but  against  proof. 

The  case  of  Johnson  y.  Smith,  1  Yes.,  Sen..  314,  is  yery  analo- 
gous to  the  present  case,  because  the  donor  resenred  a  life  control. 
A  yoluntary  deed  of  gift  of  chattel  interests  and  securities  was 
retained  by  the  donor  in  his  own  possession,  and  was  not  intended 
to  operate  a  beneficial  interest  in  the  grantee  until  the  death  of  the 
grantor.  The  court  held  it  reasonable  for  him  to  retain  control  of 
his  personalty  during  life,  and  maintained  the  deed  as  yalid,  and 
put  the  grantee  to  her  election  between  that  and  a  bond  giyen  to 
her  by  the  grantor. 

The  following  cases,  although  not  all  in  point  directly,  illustrate 
some  of  the  points  inyolyed.  Souverbye  y.  Arden,  1  Johns.  Ch.  240; 
Oavering  y.  Claveringy  2  Vem.  473;  aff.  1  Bro.  P.  0. 122;  Boughton 
y.  Boughton,  1  Atk.  625;  Unaicke  y.  Giles,  2  MolL  257;  Bxton  y. 
Scott,  6  Sim.  31;  Peck  y.  Parrott,  1  Yes.,  Sen.,  236;  Brenckerhoof  y. 
Lawrence,  2  Sandf.  Gh.  442;  Wekett  y.  Raby,  3  Bro.  P.  0. 16;  Aston 
T.  Pye,  5  Yes.  351. 

There  can  be  no  doubt  concerning  the  meaning  of  the  memoran< 
dam  left  by  the  deceased.  It  is  unconditional  and  unequiyocaL 
We  think  it  clear  that  Bachael  Hill  did  all  that  she  could  to  create 
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a  gift  causa  mortis,  and  fully  intended  it,  and  that  her  written 
declaration  should  prevail  as  a  yalid  appointment  to  the  nses  indi- 
cated, as  fully  as  if  there  had  been  a  manual  deUyeiy  of  the  se- 
curities. 

The  judgment  below  must  be  reyersed,  and  judgment  rendered 
in  this  court  in  favor  of  Ellis  on  the  finding,  the  estate  to  bear  th» 
costs. 

The  other  justices  concurred. . 

JudgmmU  rwsrssd. 

Kora.— See  Qt^wts  t.  Eomty  10  Am.  Rep.  818;  Cam  t.  Dtumimm^  U  Id.  38; 
SmOfc  T.  Dorwey,  10  id.  118;  Whitney  t.  WJuOer,  116  Uam.  480;  MoGraO^T. 
lUynoldBy  id.  566;  (^ougk  t.  Olougli,  117  Uam.  88;  SteMnt  v.  Stevens,  6  N.  T« 
Sap.  87;  Johnetm t.  Sptee^  5  Hon,  488. —Rxp. 


Thukdbb  Bat  Booicleto  OoicPAinr,  plaintiff  in  error,  y. 

Spbechlt. 

m  Mioh.  836J 

Water-wur»e—a  highway  far  thefioaiage  oflogn  by  natural  means  snly^ 
laUw  appropriaUan  far  a  highway  by  arHfldal  means  necessitates  compen- 
sation, 

A  Btream  maj  be  a  public  highway  for  the  floatage  of  logs  when  it  is  capable, 
in  its  ordinary  and  natural  stage  in  the  seasons  of  high  water,  of  yaloable 
pablic  use,  and  the  injury  received  by  the  riparian  proprietor  by  a  proper 
ase  of  the  stream  for  floatage  must  be  submitted  to.  Bat  at  periods  when 
there  is  no  natural  flow  of  water  for  floatage,  an  artificial  flow  cannot  be 
created  by  means  which  appropriate  or  destroy  private  rights. 

Accordingly,  where  a  booming  company,  incorporated  with  the  right  to  float 
logs  down  a  stream,  did  so  by  stopping  the  natural  flow  of  the  stream  and 
collecting  it  in  a  reservoir,  and  then  letting  a  large  amount  of  water  suddenly 
into  the  channel,  held,  that  they  were  liable  to  the  owner  of  a  mill  for  the 
damage  done  to  him  thereby. 

The  legislature  have  the  right  to  allow  an  appropriation  of  a  stream  for  a  pu^ 
pose  of  this  kind  by  artificial  means,  only  npon  the  payment  of  compenaatioa 
for  private  injuries.* 

ACTION  brought  by  George  Speechly  and  another  against  The 
Thunder  Bay  Booming  Company^  a  corporation,  to  recover 

damages  to  the  business  of  the  plaintiffs  below  by  the  acta  of  said 

^— —         11       I  III  ^,^^^,^__^^.^^^^„^^^^ 

*  See  note,  5  Am.  Rep.  106. —Rmp. 
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corporation  in  damming  up  and  flooding,  etc.,  a  stream  upon  which 
said  phdntifb  owned  a  mill.  The  facts  appear  in  the  opinion. 
Judgment  below  was  given  against  the  corporation. 

Marstan,  Hatch  (6  Cooley,  for  plaintiff  in  error. 

A*  McDonelly  for  defendants  in  error. 

CooLBYy  J.    The  defendants  in  error,  plaintifEs  below,  are  in  the 
poBsession  and  use  of  a  water-mill  for  the  manufacture  of  lumber, 
situate  on  Thunder  Bay  river,  and  known  as  the  Broadwell  milL 
The  defendants  below  are  in  like  possession  and  occupancy  of  what 
is  caUed  the  Trowbridge  mill,  about  three  miles  further  up  on  the 
same  stream.    They  appear  to  operate  this  mill  for  cutting  lumber, 
but  use  the  dam  by  which  the  power  is  obtained  for  the  purpose 
mainly  of  accumulating  water  to  facilitate  their  operations  as  a 
company  for  running,  driving  and  booming  logs.    The  declaration 
in  the  case,  after  reciting  the  facts  of  the  occupancy  and  use  of 
their  mill  by  the  plaintiffs,  and*  of  their  right  to  an  unrestricted 
flow  of  the  water  in  the  river  for  the  purpose  of  operating  the  same, 
alleges  that  the  defendants  did,  on  the  eleventh  day  of  June,  1872, 
and  on  divers  other  days  and  times,  between  that  day  and  the 
commencement  of  suit,  wrongfully  and  injuriously  raise  and  open 
certain  flood-gates  in  and  attached  to  the  Trowbridge  mill-dam, 
and  keep  and  continue  the  same  open,  and  did  attach  to  said  dam, 
and  on  the  top  thereof,  slash-boards  and  other  contrivances  for  the 
purpose  of  stopping  the  water  of  said  stream,  and  from  thenceforth, 
during  all  the  time  aforesaid,  unlawfully  and  wrongfully,  stopped, 
diverted  and  turned  large  quantities  of  water  of  the  said  stream 
away  from  the  plaintiff's  saw-mill,  and  stopped,  prevented  and  hin- 
dered the  water  of  said  stream  from  running  or  flowing  in  its  usual 
course  to  said  saw-mill,  and  from  supplying  the  same  with  water 
for  the  necessary  working  thereof,  whereby  the  plaintiffs,  for  want 
of  sufficient  water,  could  not  during  that  time  use  their  said  saw- 
mill, or  follow,  use  or  exercise  their  calling  or  trade  therein,  in  so 
large,  extensive  or  beneficial  a  manner  as  they  might  and  otherwise 
would  have  done,  but  were  thereby  during  all  that  time  deprived  of 
the  use  and  enjoyment  of  their  said  mill,  and  of  the  benefits,  profits, 
gains  and  advantages  which  they  otherwise  might  and  could  ha  fe 
made  in  carrying  on  their  trade  and  business  therein. 

Vol.  XVIII.  —  24 


186  MICHIGAN, 


Thunder  Baj  Booming  Go.  ▼.  Speeddx* 


On  the  trial  it  was  shown  that  the  Broadwell  mill  was  conttracted 
by  Mrs.  Broadwell  in  1859,  and  operated  by  her  every  season  until 
she  sold  to  plaintiffs  in  the  spring  of  1872;  that  plaintiflii  took 
possession  and  started  up  that  spring,  and  ran  the  mill  day  and 
night,  and  had  all  the  conveniences  to  continue  to  do  so  until  they 
were  prevented  by  the  flooding  of  the  defendants;  that  the  mill 
property  included  Thunder  Bay  river  in  front  as  a  part  thereof; 
that  the  mill  was  capable  of  cutting  from  eight  to  twelve  thousand 
feet  of  lumber  every  twelve  hou^,  and  was  dependent  on  the  river 
for  power;  that  the  dam  belonging  thereto  created  a  pond  eighty 
rods  long  and  sixty  rods  wide,  with  a  ten-feet  head,  which  would 
hold  from  one  and  a  half  to  two  million  feet  of  logs;  that  the  Trow- 
bridge mill  was  built  in  1861,  and  had  more  than  one  water-wheel; 
that  it  did  not  run  nights  in  1872,  and  only  the  imall  water-wheel 
was  run  in  the  day  time;  that  plaintiffs,  in  the  spring  of  1872, 
entered  into  a  contract  with  one  Cicero,  by  which  he  was  to  furnish 
them  with  three  million  feet  of  logs  over  the  Trowbridge  dam  in 
1872,  about  one  million  feet  of  which  was  run  into  their  pond  in  the 
spring;  that  plaintiffs  were  to  take  them  at  the  Trowbridge  dam, 
just  over  the  same,  run  them  to  their  mill-pond,  manufacture  them 
into  lumber,  and  deliver  the  lumber  on  a  dock  at  Thunder  Bay, 
about  Ave  miles  distant;  that  their  compensation  was  to  be  five 
dollars  per  thousand  feet,  and  the  whole  cost  of  their  labor  would 
be  about  two  dollars  per  thousand;  that  plaintiffs  sawed  about  six 
hundred  thousand  feet  under  this  contract,  but  were  prevented 
from  sawing  the  remainder  for  the  following  reasons: 

The  Trowbridge  dam  was  originally  constructed  in  the  usual 
manner  of  building  dams  attached  to  water-mills,  with  sluice  ways 
and  gates  to  allow  the  water  of  the  stream  to  flow  gradually  and  con- 
tinuously. Defendants,  in  order  to  create  floods,  erected  in  June, 
1872,  three  large  flooding  gates  and  two  small  ones,  and  a  main 
sluice,  with  slash-boards  abreast  of  the  sluice,  and  planks  set  up 
endways,  so  as  to  cut  off  the  whole  flow  of  water  with  the  exception 
of  what  went  through  the  mill  when  running  ;  these  boards  weri 
put  on  for  the  purpose  of  detaining  the  water  in  the  dam,  and  when 
removed,  and  the  gates  opened,  the  water  ran  down  to  plaintifPa 
mill  in  such  large  quantities  as  to  prevent  their  running  the  same, 
and  af :er  the  head  in  the  Trowbridge  dam  was  thus  run  off,  the 
gates  shut  down,  and  slash-boards  put  on,  the  flow  of  water  would 
be  shut  off  entirely,  except  what  would  pass  through  the  Trow- 
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bridge  mill  through  the  flames  and  that  the  effect  apon  plaintiffs' 
mill  waa  to  render  it  useless  for  want  of  water  while  thus  shut  off 
at  the  Trowbridge  dam  after  using  the  supply  of  their  own  pond ; 
and  while  the  floods  thus  obtained  lasted^  the  waters  came  down 
with  so  much  yelocity,  and  in  such  large  quantities,  as  to  throw  the 
machinery  of  plaintiffs'  mill  out  of  order,  and  preyent  their  running 
their  mill  until  the  flood  subsided.  The  supply  of  water  in  plain- 
tiffs' dam,  when  the  water  above  was  shut  off,  would  only  operate 
their  mill  about  two  hours.  Between  the  plaintiffs'  mill  and  the 
Trowbridge  mill  are  about  three  miles  of  rapids,  upon  which  logs 
coming  down  in  the  spring  of  1872  had  jammed.  The  operations 
of  defendants,  as  a  booming  company  under  the  laws  of  the  State, 
extend  above  and  below  the  Trowbridge  dam,  excepting  that  portion 
of  the  river  included  in  plaintiffs'  premises.  To  get  the  logs  thus 
jammed  down  the  stream,  the  defendants  commenced  flooding  by 
meauB  of  the  Trowbridge  dam,  and  in  the  manner  above  explained, 
on  June  11, 1872.  The  occasions  and  the  effects  of  the  flooding,  and 
the  intermediate  periods  of  scarcity,  were  enumerated  by  witnesses, 
and  evidence  was  given  that,  on  or  about  the  27th  of  August, 
Cicero,  seeing  that  plaintiffs,  because  of  the  hindrances  aforesaid, 
would  be  unable  to  perform  their  contract,  took  the  logs  remaining 
in  the  pond,  about  four  hundred  thousand  feet,  and  run  them  down 
the  river  to  other  millato  be  sawed,  and  plaintiffs,  after  that  date, 
had  no  logs  to  saw.  Plaintiffs  could  have  obtained  logs,  but  it 
would  have  been  useless  in  consequence  of  the  acts  on  the  part  of 
defendants,  of  which  they  complain.  Until  defendants  commenced 
flooding,  plaintiifs  ran  their  mill  night  and  day  ;  they  then  ascer- 
tained they  could  not  run  nights,  but  kept  the  night  men  in  their 
omploy  for  several  nights  thereafter,  remonstrating  meanwhile  with 
defendants,  and  expecting  and  hoping  they  would  desist  from  their 
wrongful  conduct.  They  finally  shut  down  their  mill  on  the  26th 
of  August,  but  kept  one  force  of  seven  men  two  or  three  days  there- 
after. 

It  further  appeared  that  the  quantity  of  logs  run  on  this  river  by 
defendants  varied  from  thirty-six  million  feet  in  1868,  to  ninety- 
three  million  feet  in  1873.  The  evidence  of  the  plaintiffs  was,  that 
only  a  third  or  a  fourth  of  all  was  run  during  the  spring  freshets, 
and  the  reason  why  more  were  not  run  at  that  time  was,  the  want 
of  room  in  the  river  below  the  rapids,  so  that  they  had  to  wait 
until  room  was  made  by  sawing  the  logs  first  run  ;  and  after  the 
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spring  jEreshets  they  ooald  only  run  logs  by  flooding.  The  defend- 
ants ofFered  to  show  that  there  were  situated  on  Thunder  Bay  riyer, 
below  the  mill  of  the  plaintiffs,  sixteen  mills,  having  a  cutting  ca- 
pacity of  ninety  million  feet  of  logs  during  the  cutting  season, 
which  usually  lasts  about  six  months  of  the  warm  season  ;  that 
these  mills  represent  a  capital  of  one  million  five  hundred  thousand 
dollars,  and  employ  seven  hundred  and  thirty-five  hands  ;  that  they 
depend  entirely  upon  logs  run  down  Thunder  Bay  river,  for  a  sup- 
ply to  keep  them  running  during  the  sawing  season  ;  that  the  entire 
capacity  of  the  river  below  plaintiffs'  mill,  if  filled,  would  not 
exceed  thirty  million,  and  that  no  greater  quantity  could  be  run 
down  the  river  until  after  the  water  had  subsided  and  room  been 
made  for  them  by  sawing  out  those  in  the  river;  that  this  would 
'  take  until  June,  and  after  that  date  logs  cannot  be  run  over  the 
rapids  without  flooding  in  the  manner  practiced  by  defendants, 
which  has  now  been  kept  up  for  ten  years,  and  was  practiced  when 
plaintiffs  bargained  for  their  mill.  This  evidence  was  objected  to 
and  overruled. 

This  statement  will  be  sufficient  to  show  the  bearing  of  the  legal 
questions  presented  in  the  court  below.  That  court  was  requested 
to  charge  the  jury  that  defendants  had  a  right  to  use  the  water  of 
the  river  to  float  logs,  and  if  there  was  an  insufficient  supply  to 
float  logs  during  the  months  of  June,  July  i^nd  August,  1872,  then 
defendants  had  a  right  to  raise  a  head  of  water  at  the  Trowbridge 
dam,  to  assist  in  running  the  logs  on  the  rapids,  and  if  they  detained 
the  water  no  longer  than  was  necessary  for  the  proper  enjoyment  of 
that  right,  then  plaintiffs  were  not  entitled  to  recover.  This  re- 
quest was  refused,  and  the  court  on  the  contrary  instructed  the 
jury  that  the  plaintiffs  had  a  right,  as  riparian  proprietors,  to  have 
the  water  of  the  river  flow  into  and  through  their  pond  in  its  usual 
and  ordinary  mode  of  flowing,  and  that  any  detention  of  water  by 
defendants  for  the  sole  purpose  of  securing  a  flood,  in  such  a  man- 
ner that  it  could  not  be  used  by  the  plaintiffs  in  the  operation  of 
their  mill,  was  unreasonable  and  unlawful  as  to  them,  and  entitled 
them  to  compensation  for  the  resulting  damages.  The  jury  r^ 
turned  a  verdict  for  the  plaintiffs. 

The  position  taken  by  the  defendants,  and  which  they  insist  upon 
hero,  is  that  Thunder  Bay  river  is  a  public  stream,  navigable  for 
the  purpose  of  floating  and  booming  logs,  and  that  any  rights  of 
riparian  proprietors  are  subservient  to  the  right  of  the  public  to 
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make  use  of  the  stream  aa  a  public  highway;  that  defendants  had  a 
right  to  detain  the  water  in  the  Trowbridge  dam  to  assist  in  ran- 
ning  the  logs  jammed  npon  the  rapids>  and  that  they  could  not  be 
liable  for  so  doing,  provided  they  detained  the  water  no  longer  than 
was  needful  for  that  purpose,  and  exercised  their  right  reasonably, 
with  a  due  regard  to  the  rights  of  others.  And  it  is  this  claim 
which  presents  the  principal  question  for  our  consideration. 

That  Thunder  Bay  river  must  be  regarded  as  a  public  highway 
for  the  purpose  of  running  logs,  must  be  considered  as  determined 
by  the  previous  adjudication  of  this  court.  Moore  v.  Sanbor7ie^  2 
Mich.  519.  But  that  case  falls  short  of  solving  the  difficulties  pre- 
sented by  this,  for,  while  that  only  determines  that  a  stream  may 
be  public  and  navigable  which  is  capable  of  being  used  for  floating 
logs  for  a  considerable  portion  of  the  year,  the  question  presented 
by  this  is,  whether  such  a  stream  is  to  be  considered  navigable  and 
subject  to  the  public  easement  at  a  time  when,  in  its  natural  con« 
dition,  it  is  entirely  incapable  of  being  made  use  of,  even  for  the 
restricted  navigation  which  was  held  to  be  of  common  right  in  the 
case  referred  to.  There  is  obviously  a  very  broad  distinction  be- 
tween a  stream  being  held  to  be  public  and  navigable  while  it  is 
oapable  of  being  used  by  the  public  for  any  important  purpose  of 
carriage  by  water,  and  the  same  stream  being  held  to  be  so  when 
the  whole  capacity  for  use  is  created  by  artificial  means,  and  by 
abridging  what,  but  for  the  resort  to  these  artificial  means,  would 
be  the  unquestionable  rights  of  riparian  proprietors  on  the  stream 
below. 

None  of  the  adjudications  cover  the  precise  question  here  in- 
volved. In  Maine,  where  the  right  to  fioat  logs  in  such  streams  as 
are  suitable  is  so  important,  the  same  general  doctrine  which  was 
accepted  and  declared  in  Moore  v.  Sanbome  has  been  repeatedly 
acted  upon.  Brown  v.  Ghadboume^  31  Me.  9;  Treed  v.  Lordy  42  id. 
552;  and  see  Veazie  v.  Dwinel,  50  id.  484;  Gerrish  v.  Brotony  51 
id.  256;  Datns  v.  Winstrow,  id.  297.  The  New  York  Court  of 
Appeals,  accepting  and  following  this  doctrine,  state  it  thus:  '^  The 
true  rule  is,  that  the  public  have  a  right  of  way  in  every  stream 
which  is  capable,  in  its  natural  state  and  its  ordinary  volume  of 
water,  of  transporting,  into  condition  fit  for  market,  the  product  of 
the  forests,  or  mines,  or  of  the  tillage  of  the  soil  upon  its  banks. 
It  is  not  essential  to  the  right,  that  the  property  to  be  transported 
should  be  carried  in  vessels,  or  in  some  other  mode  whereby  it  can  be 
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gnided  by  the  agency  of  man,  provided  it  can  ordinarily  be  carried 
Bately  without  such  guidance.  Nor  is  it  necessary  that  the  stream 
should  be  capable  of  being  thus  navigated  against  its  current^  as 
well  as  in  the  direction  of  its  current.  If  it  is  so  far  navigable  or 
floatable,  in  its  natural  state  and  its  ordinary  capacity y  as  to  be  of 
public  use  in  the  transportation  of  property,  the  public  claim  to 
such  use  ought  to  be  liberally  supported.  Nor  is  it  essential  to  the 
easement,  that  the  capacity  of  the  stream,  as  above  defined,  should 
be  continuous,  or,  in  other  words,  that  its  ordinary  state,  at  all 
seasons  of  the  year,  should  be  such  as  to  make  it  navigable.  If  it  is 
ordinarily  subject  to  periodical  fluctuations  in  the  volume  and 
height  of  its  water,  attributable  to  natural  causes,  and  recurring  as 
regularly  as  the  seasons,  and  if  its  periods  of  high  water  and  navi- 
gable capacity  ordinarily  continue  a  sufficient  length  of  time  to 
make  it  useful  as  a  highway,  it  is  subject  to  the  public  easement." 
Morgan  v.  King,  35  N.  T.  459.  See  also  same  case  in  the  Supreme 
Court,  18  Barb.  284,  and  30  id.  9 ;  Shaw  v.  Crawford,  10  Johns. 
236 ;  Weise  v.  Smith,  3  Oregon,  445  ;  S.  C,  8  Am.  Bep.  621.  No 
case  goes  further  than  these,  and  they  carefully  restrict  the  public 
easement  within  the  bounds  of  a  capability  for  use  in  the  ordinary 
and  natural  condition  of  the  water-course.  The  possibility  of 
occasional  use  during  unusual  and  brief  freshets  certainly  could  not 
make  a  stream  a  public  highway.  It  is  so  held  in  Hubbard  v.  Bell, 
54  Dl.  110  ;  S.  0.,  5  Am.  Bep.  98,  a  case  which  unnecessarily  crit- 
icises the  Maine  and  Michigan  cases  as  exceptional,  though  they 
may  well  stand  with  that  upon  its  facts. 

The  doctrine,  then,  which  we  derive  from  the  cases  is,  that  a 
stream  may  be  a  public  highway  for  floatage  when  it  is  capable  in 
its  ordinary  and  natural  stage  in  the  seasons  of  high  water  of  val- 
uable public  use.  The  inference  sought  to  be  drawn  from  it  ig, 
that  a  navigable  stream  must,  in  contemplation  of  law,  be  nav- 
igable  at  all  times,  and  under  all  circumstances ;  that  there  can  be 
no  such  thing  as  a  highway  which  is  only  open  to  the  public  nae 
periodically,  but  that  when  once  the  public  character  of  the  way  ii 
established,  the  right  of  the  public  to  the  easement  is  paramount  to 
all  private  rights,  and  that  nothing  done  to  facilitate  the  public  use 
can  be  tne  foundation  of  a  right  of  action  unless  in  itself  unreason* 
able,  when  the  due  subordination  of  private  to  public  rights  in  the 
stream  is  considered  and  properly  allowed  for.  But  no  such  infer- 
ence is  warranted  by  the  decisions.     The  highway  they  recognize  is 
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one  9U%  g&neriSy  and  in  which  the  public  rights  spring  firom  peculiar 
facts,  it  is  a  public  highway  by  nature,  but  one  which  is  such  only 
periodiially,  and  while  the  natural  condition  permits  of  a  public 
use.  During  that  time  the  public  right  of  floatage  and  the  private 
right  of  the  riparian  proprietors  must  each  be  exercised  with  due 
consideration  for  the  other,  and  any  injury  which  the  latter  receiyes 
in  consequence  of  a  proper  use  of  the  stream  for  floatage  he  must 
submit  to  as  incident  to  his  situation  upon  navigable  waters. 
MiddUto-n  t.  Booming  Company,  27  Mich.  533.  But  at  periods 
when  there  is  no  highway  at  all,  there  is  no  ground  for  asserting  a 
right  to  create  a  highway  by  means  which  appropriate  or  destroy 
private  rights.  The  doctrine  that  this  may  be  done  without  com- 
pensation to  parties  injured,  is  at  war  with  all  our  ideas  of  property 
and  constitutional  rights.  The  most  that  can  be  said  of  this  stream, 
daring  the  seasons  of  low  water,  is,  that  it  is  capable  of  being 
made  occasionally  navigable  by  appropriating  for  the  purpose  the 
water  to  the  natural  flow  of  which  the  riparian  proprietors  are  en- 
titled. It  is  highly  probable,  in  view  of  the  large  interests  which 
are  concerned  in  the  floatage,  that  the  general  public  good  would 
be  subserved  by  so  doing,  but  this  fact  can  have  no  bearing  upon 
the  legal  question.  It  is  often  the  case  that  the  public  good  would 
be  subserved  by  forcing  a  public  way  through  private  possessions, 
but  it  neither  should  be  nor  can  be  done  under  any  circumstances 
without  obbcrving  the  only  condition  on  which  it  can  be  permitted 
in  constitutional  government,  namely,  that  the  private  proprietor 
be  oompenbated  for  the  value  which  he  surrenders  to  the  public. 
We  do  not  question  the  right  of  the  legislature  to  provide  for  the 
taking  of  riparian  rights  for  this  purpose,  but  no  attempt  has  been 
made  in  this  case  to  resort  to  a  legal  appropriation,  and  the  reliance 
of  the  booming  company  is  exclusively  upon  a  public  right  of  nav- 
igation, though  the  capacity  for  navigation  does  not  exist  by  nature, 
18  only  created  by  artificial  means,  and  can  neither  be  created  nor 
enjoyed  without  appropriating  to  the  use  of  the  company  the  val- 
uable riparian  rights  which  the  plaintiffs  acquired  by  the  purchase 
of  lands  over  which  the  stream  runs;  this  appropriation  without 
compensation  is  no  more  admissible  than  would  be  the  taking  oi 
land  for  an  ordinary  highway  or  a  railroad.  As  was  remarked  in 
M(/rgan  v.  King^  35  N.  Y.  460,  the  question  of  public  right  in  a 
case  like  this  is  to  be  decided  without  reference  to  the  effect  which 
artificial  improvements  have  had  in  the  navigable  capacity  of  the 
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river;  in  other  words,  the  public  right  is  measured  by  the  capacity 
of  the  stream  for  valuable  public  use  in  its  natural  condition;  and 
any  attempt  to  create  capacity  at  other  times  at  the  expense  of 
private  interests  can  be  justified  only  on  an  assessment  and  pay- 
ment of  compensation. 

Our  conclusion  is  that  the  judge  did  not  err  on  the  principal 
point  in  the  case.  It  was  argued  that  he  erroneously  permitted 
the  plaintiffs  to  recover  for  the  wages  of  laborers  kept  in  their  em- 
ploy for  a  few  days  after  the  acts  of  the  defendants  rendered  the 
use  of  their  mill  impracticable.  But  it  does  not  appear  that  they 
retained  these  laborers  an  unreasonable  time  while  they  were  en- 
deavoring to  induce  the  defendants  to  desist  from  their  injurious 
acts. 

The  judgment  must  be  affirmed,  with  costs. 


O&ATSB,  Oh.  J.,  and  Campbell,  J.,  concurred. 
CHBisnAHGT,  J.,  did  not  sit  in  this  case. 


Judgment  affimmL 


Oabbibb,  plaintifF  in  error,  v.  Cakbbov. 

<81]ltoh.in&) 

Md&nee — pr0mimpUon  m  to  JIrm  nats  made  hy  partner — ehiffUng  ofburdem 

of  proof. 

In  an  action  against  a  firm  upon  ita  promiasory  note,  made  hj  a  partner, 
brought  hj  a  tranaferee  from  payee,  held,  (1)  that  the  preanmption  waa 
that  the  note  waa  for  the  benefit  of  the  firm ;  (2)  bat  defendants  might  show 
that  it  waa  made  in  fraud  of  the  firm,  to  the  knowledge  of  payee,  and  (8)  that 
thereupon  the  presumption  would  be  that  the  transferee  was  nbt  a  bona  fide 
holder  for  yalue. 

ACTION  by  Wesley  N.  Cameron  against  John  Carrier  and  others, 
upon  two  promissory  notes.    The  facts  appear  in  the  opinion. 
Judgment  below  was  in  favor  of  defendants. 

Margion,  Hatch  d  Oooley,  for  plaintiffs  in  error. 

HolfMBj  Haynes  &  Sioddardy  for  defendant  in  error. 
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GBATiSy  Oh.  J.  Cameron  sued  the  plaintiSs  in  eiror  to  zeccyei 
against  them  on  two  notes  of  the  following  tenor: 

'  t2,35&9L  GiNCiNXATi,  June  9,  1873. 

**  Forty  days  after  date  we  promise  to  pay  to  the  order  of  W.  W, 
Ck>rbit»  twenty-three  hnndred  and  fifty-eight  dollars  and  ninety-one 
oents,  at  Franklin  Bank,  Oincinnati,  Ohio.    Valne  reoeived. 

"JoHK  Oabsibb  ft  Co,*' 

"12,404.59.  OiKOiKKATi,  June  9,  1873. 

"  Sixty  days  after  date,  we  promise  to  pay  to  the  order  of  W.  W. 
Gorbit,  twenty-four  hnndred  and  four  doUara  and  fifty-nine  eents, 
at  Franklin  Bank,  Oinoinnati,  Ohio.     Value  received. 

"JoHif  Oabbibb  ft  Co.** 


Each  note  was  indorsed  '' W.  W.  Oorbit" 

The  declaration  counted  specially  on  each  note,  and  likewise  con- 
tained the  general  counts  with  copies  of  the  notes  attached.  Each 
special  count  averred  that  the  plaintiffs  in  error  were  "  copartners, 
doing  business  under  the  style  and  firm  name  of  John  Carrier  ft 
Co.,  at  Cincinnati,  in  the  State  of  Ohio,''  but  the  nature  and  scope 
of  the  partnership  was  not  set  up,  nor  was  it  distinctly  and  ex- 
pressly averred  that  the  giving  of  promissory  notes  was  within  the 
stipulated  or  implied  competency  of  the  firm. 

The  plaintii!.s  in  error  pleaded  the  general  issue,  and  filed  and 
served  an  affidavit  of  John  Carrier,  to  preclude  its  being  taken  as 
admitted  that  the  notes  were  firm  transactions,  issued  on  the  au- 
fliority  of  the  copartnership,  and  obligatory  on  any  body  besides 
himself. 

On  the  trial  before  a  jury,  the  described  notes  being  produced 
by  the  plaintifF  below,  the  plaintiffs  in  error,  by  their  counsel,  ad- 
mitted that  the  notes  were  signed  by  John  Carrier,  one  of  their 
number,  and  that  the  firm  was  at  the  time  composed  of  said  Carrier 
and  the  persons  sued  with  him ;  but  in  connection  with  this  admis- 
sion, they  denied  that  Carrier  had  any  authority  whatsoever  to  sign 
either  note  for  the  firm. 

The  plaintiff  below  thereupon  took  the  stand  as  a  witness  in  his 
own  behalf,  and  testified  that  he  owned  the  notes  ;  that  the  indorse- 
ment on  the  back  was  made  by  Corbit,  the  payee  ;  that  he,  wi tress, 
•aw  Carrier  sign  the  firm  name  as  makers  to  each  notC;  and  that 
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Oorbit  on  the  same  day  indorsed  the  instniments  to  witness.  Eyi* 
dence  was  then  given  of  the  amount  the  notes  called  for,  and  thej 
were  submitted  in  evidence.  The  plaintiff  below  then  rested  his 
case,  and  the  foregoing  constituted  his  entire  showing,  no  other 
evidence  being  offered  by  him. 

The  counsel  for  plaintiffiB  in  error  then  put  Carrier  upon  the 
stand,  and  he  having  sworn  that  he  jemembered  the  giving  of  the 
notes,  and  that  they  were  given  at  Cincinnati,  he  was  asked  by  his 
counsel,  "  what  they  were  given  for.*' 

The  counsel  for  plaintiff  below  then  objected  on  the  ground  that 
it  was  shmn  that  Cameron  was  a  bona  fide  holder ;  that  he  became 
owner  and  holder  of  the  notes  the  day  they  were  given.  The  coun- 
sel for  defendants  below  then  offered  to  show  that  Carrier  gave  the 
notes  for  money  borrowed  by  himself  and  for  his  own  private  use, 
and  not  for  the  use  of  the  copartnership  or  on  its  account;  that  the 
money  was  so  borrowed  of  Corbit,  the  payee ;  that  no  part  of  it  was 
ever  in  any  way  used  for,  or  in  the  interest  or  for  the  benefit  of  the 
firm  ;  that  no  one  in  the  firm  besides  himself  was  apprised  of  the 
loan>  or  of  the  making  of  the  notes,  and  that  he  acted  throughout 
for  his  private  benefit,  and  without  authority  to  employ  the  firm 
rtamc  ;  that  the  other  members  of  the  firm  never  assented  to  his  act, 
aud  have  never  ratified  it ;  that  in  the  first  instance  the  witneea 
borrowed  tlie  money  of  Corbit,  who,  in  course  of  two  or  three 
months,  asked  witness  for  two  notes  representing  and  securing  the 
amount  of  the  loan,  and  requested  that  such  notes  should  be  notes 
of  the  firm  ;  that  witness  at  first  declined,  but  expecting  that  he 
would  be  able  to  pay  at  maturity,  and  thinking  it  would  make  no 
difference,  finally  made  the  notes  in  the  firm  name ;  that  suoh 
notes  coming  duo,  and  he,  witness,  being  unable  to  make  payment, 
he  gave  the  notes  in  suit  in  place  of  those  first  mentioned,  and  by 
way  of  renewal,  and  the  old  ones  were  taken  up ;  that  he.  Carrier, 
acted  in  the  matter  solely  on  his  individual  responsibility,  and  in 
his  individual  interest,  and  without  the  knowledge  of  any  of  the 
rest  of  the  firm,  and  wholly  without  their  authority  or  permission, 
and  that  all  the  facts  regarding  the  irrelation  of  the  firm  to  the 
transaction,  and  the  complete  independence  of  the  matter  of  all 
copartnership  concern,  were  well  known  to  Corbit,  the  payee. 

The  court  then  inquired  if  it  was  any  part  of  the  preposition  to 
show  that  Cameron,  the  plaintiff  below,  knew  any  thing  of  the  iacti^ 
and  the  counsel  for  defendants  below  then  replied  in  the  negative^ 
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ftnd  added,  that  he  did  not  know  whether  Cameron  had  knowledge 
or  not  Connael  for  plaintiff  below  then  insisted  npon  the  objection 
stated  jnst  before  this  offer,  and  the  coart  sustained  it,  and  refused 
to  allow  the  eyidence  to  be  given. 

No  other  evidence  being  offered,  as  appears  by  the  bill  of  ezcep- 
tionsy  the  court  instructed  the  jury  to  find  for  the  plaintiff  below  the 
amount  called  for  by  the  notes  as  shown  by  the  proof,  and  they  found 
accordingly,  and  judgment  was  given  pursuant  to  the  finding,  againat 
the  plaintifb  in  error,  for  five  laousaiui  and  seventy- eight  dollars 
and  two  cents.  The  defendants  below  then  brought  the  case  here 
on  writ  of  error  and  bill  of  exceptions. 

The  case  presents  two  questions:  First,  was  the  plaintiff  below 
required,  in  order  to  make  out  a  prima  fade  case,  to  show  in  the 
outaet  that  Oarrier  had  express  authority  to  make  notes  generally, 
or  to  make  the  notes  in  suit  in  the  firm  name,  or  else  to  show  either 
that  the  copartnership  was  one  of  the  class  in  respect  to  which  such 
authority  is  presumed,  or  that  its  course  of  business  had  been  such 
as  to  imply  authority,  or  that  the  signing  by  Carrier  had  been  ap- 
proved or  ratified?  Second^  whether  the  rejected  proof  offered  in 
defense  should  have  been  allowed. 

The  first  question  is  substantially  answered  in  the  negative  by 
LUteB  V.  Fitch,  11  Mich.  525.  It  was  there  decided  that  when  a 
member  of  a  firm  gives  a  note  in  the  firm  name,  the  presumption  ia 
that  it  is  given  for  a  partnership  purpose,  and  that  the  burden  of 
proof  ia  on  the  copartnership  to  show  the  contrary.  Now,  when  it 
appears,  as  it  did  in  the  case  at  bar  with  the  offered  proof  excluded, 
that  the  notes  were  signed  by  one  member  of  an  admitted  firm  in 
the  firm  name,  and  where  there  is  nothing  to  indicate  that  in  giving 
it  the  member  signing  acted  wrongly,  and  in  derogation  of  the  rights 
or  in  contravention  of  the  proper  power  of  the  copartnership,  the 
preeomption  stated  in  Littell  v.  Fitch  should  be  indulged.  A  plain- 
tiff is  not  usually  required  in  the  first  instance,  in  order  to  main- 
tain his  part  of  the  issue  on  a  count  setting  up  an  express  contract, 
to  give  express  evidence  of  matters  neither  alleged  nor  required  to 
be  alleged  in  the  count;  and  it  has  never  been  deemed  essential,  in 
framing  a  count  by  an  indorsee  against  copartnership  makers,  to 
specially  allege  the  capacity  of  the  firm  to  make  notes,  or  to  set 
forth  specially  a  state  of  facts  which  would  serve  to  imply  it.  The 
present  declaration  contained  nothing  of  the  kind,  and  nothing  of 
the  kind  was  necessary.    It  was  not  needful  for  the  plaintiff  below. 
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by  any  poeitive  averment  or  positive  proof,  to  negative  a  defense 
whichy  in  virtue  of  a  general  presumption,  would  be  intended  not 
to  exist.  He  could  not  be  required  to  go  into  particular  proof  on 
such  a  point  until  some  proof  should  appear  in  contravention  of  the 
presumption.  See  Drake  v.  Eltoyn,  3  Johns.  Cases,  2d  ed.,  594;  Doty 
V.  Bates,  11  Johns.  544;  Dob  v.  ffalsetfy  16  id.  34;  McGregor  v. 
OUwlandy  5  Wend.  475;  Whitaker  v.  Braum,  16  id.  505;  ValUtt  v 
Parker,  6  id.  615;  Austin  v.  Vandermark,  4  HiU,  259;  Oansevoorf 
V.  Willianis,  14  Wend.  133. 

Upon  the  other  point  I  am  not  able  to  assent  to  the  ruling  of  the 
Circuit  Court. 

When  the  plaintiff  below  rested,  be  had  finished  his  evidenoe, 
and  what  had  he  shown?  Simply  this:  the  existence  of  the  firm^ 
and  that  the  defendants  below  composed  it;  that  one  member  of 
this  firm  made  these  notes  to  Corbit,  the  plaintiff's  indorser,  in  the 
firm  name;  that  Corbit  indorsed  them  over  to  plaintiff  the  day  they 
were  made,  and  before  maturity;  that  plaintiff  was  '^  owner ''  of 
ihem,  and  that  there  was  a  certain  amount  due  upon  them.  In 
addition  to  these  facts  there  was  the  presumption  of  fact  before 
mentioned* 

Now,  this  state  of  things  was  not  conclusive  upon  the  defendants 
below.  It  was  not  competent  to  rule  out  a  defense  upon  the  assump- 
tion that  the  plaintiff's  cause  of  action  was  imperatively  and  irre- 
versibly established.  The  very  offer  of  the  defendants  was  in  direct 
contradiction  of  such  assumption,  and  to  exclude  ifc  upon  the  notion 
that  the  plaintiff's  right  was  by  his  evidence  immovably  established* 
was  to  take  for  granted  the  question  in  dispute,  and  this  was  the 
complexion  of  the  objection  to  the  offer. 

It  was  certainly  competent  for  the  defendants  below  to  show  that 
the  notes  were  fraudulent  in  their  inception  as  against  the  copart- 
nership, and  that  the  payee  not  only  knew  this,  but  was  actually  m 
party  to  the  fraud,  and  the  offer  of  proof  went  to  this  extent 

If  the  offered  proof  had  been  given,  the  inference  would  have 
been  that  Cameron  gave  no  value  and  was  not  a  bona  fide  holder, 
and  so  not  entitled  to  the  protection  of  one,  because  it  must  haye 
been  intended  in  that  state  of  things  *^  that  the  original  party,  not 
being  able  to  sue  upon  the  instruments  himself,  had  turned  them 
over  to  another  to  sue  upon  them  for  his  benefit"  FUch  v.  Jones, 
82  E.  L.  &  E.  134;  Bailey-  v.  Bidwell,  13  M.  ft  W.  73;  amith  v. 
Brains,  3  B.  L.  &  E.  379;  Harvey  v.  Towers,  4t  id.  531.    And  the 
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defendant  in  error,  in  order  to  establish  a  right  to  reooyer,  would 
then  have  been  oompelled  to  rebut  by  showing  that  in  fact  he  gave 
or  parted  with  value,  or  received  the  notes  upon  such  consideration 
as  to  give  him  the  actual  position  of  a  bona  fide  holder.  Smith  v. 
Sac  County,  11  WalL  139;  The  First  National  Bank  of  Cortland  v 
Oreen,  43  N.  Y.  298;  Catlin  v.  Hansen,  1  Duer,  309;  VdOett  v.  Par- 
ier,  6  Wend.  615;  Holme  v.  Karsper,  5  Binn.  469;  Beltzhoover  v. 
Blackstock,  3  Watts,  26;  Munroe  v.  Cooper,  5  Pick.  412;  ChoMoumee 
T.  Edwards,  3  id.  5;  Baton  v.  Coit,  5  Mich.  505;  Edwards  on  Bills 
and  Notes,  97  to  107,  margin  and  cases. 

If  the  recovery  here  is  tested  by  considering  it  to  have  been 
allowed  upon  just  the  state  of  facts  which  would  have  existed  if 
the  evidence  actually  made  by  the  plaintiff  had  been  supplemented 
by  the  facts  offered  to  be  shown  by  the  defense,  the  validity  of  the 
objection  made  by  plaintiffs  in  error  will  appear  in  a  still  dearer 
light.    But  further  remark  is  unnecessary. 

I  think  for  the  error  excluding  the  offered  proof  the  judgment 
should  be  reversed,  with  costs,  and  a  new  trial  ordered. 

Oakpbbll  and  Ooolbt,  JJ.,  concurred. 

Ohbistiakgt,  J.,  did  not  sit  in  this  case. 

Judgment  reversed. 


Mattison  v.  Mabks. 

<81]ltoli.ttL) 

NegeMtiUpaper—  taking  up  by  second  martgoffse  ofnoU  secured  iy  first  mer$» 
gags  not  pay  fMnt.    Premise  to  pag'' an  or  brfcrs'*  a  dag  named. 

The  holder  of  a  Beoond  mortgage  took  up  a  note  which  waa  aeenred  by  a  flnl 
mortgage  on  the  same  premises.  MM^  that  he  did  not  thereby  pay  the  note 
or  release  the  maker  and  indorser  from  their  ohligati<»i  to  pay. 

A  promise  to  pay  a  certain  snm  of  money  "  on  or  before ''  a  day  named,  is  a  prom 
ise  to  pay  on  a  day  certain,  and  does  not  render  the  instrument  containing 
it  not  a  promissory  note.    EiMard  v.  Moeelg,  11  Qray,  170,  disapproved. 

ACTION   on  an  alleged  promissory  note  by  James  Mattisoa 
against  Owen  B.  Marks.    The  facts  are  sufficiently  indicated 
by  the  opinion.    Judgment  below  was  in  favor  of  defendant. 


198  MICHIGAN, 


MftttiBon  ▼.  Marks. 


Newton  Ibsier,  for  plaintifE. 
Richards  d  Bamwnf  for  defendant 

GooLBT,  J.  The  view  of  the  Circuit  jadge,  that  the  evidenoe 
introduced  on  the  part  of  the  defendant  tended  to  show  the  note  in 
suit  to  have  been  paid  by  Almanson  M.  Mattison,  appears  to  us  un- 
tenable. This  person,  it  appears,  had  a  mortgage  which  co?ered 
the  same  premises  as  the  mortgage  which  secured  the  note  in  suit. 
His  mortgage  he  had  foreclosed  and  had  become  the  purchaser  of 
the  property,  but  to  protect  his  title  it  was  necessary  that  the  prior 
mortgage  should  be  taken  care  of.  This  he  could  only  do  by  pur- 
chasing it  or  paying  it  ofF;  but  whichever  form  the  transaction 
assumed,  he  would  be  entitled  to  be  subrogated  to  the  rights  of  the 
former  holder,  and  might  enforce  payment  from  the  parties  who 
were  responsible  therefor.  There  is  no  ground  on  which  the  maker 
and  indorser  of  the  note  secured  by  the  first  mortgage  can  claim 
that  the  taking  up  of  that  note  by  a  second  mortgagee,  with  whom 
they  were  in  no  way  in  privity,  can  operate  to  release  them  from 
their  obligation  to  pay  it  Whether  the  second  mortgagee  takes  a 
formal  assignment  or  not,  such  a  transaction  makes  him  in  equiiy 
an  assignee,  and  he  is  entitled  to  resort  to  all  suitable  remedies  to 
enforce  payment  Bussett  ▼•  Howardy  2  McLean,  489;  Datoner  v.* 
Fox,  20  Vt  388. 

This  view  will  dispose  of  the  case,  unless  the  defendant  is  correct 
in  the  position  he  takes,  that  the  paper  sued  upon  is  not  a  promis- 
sory note.  If  it  is  not,  the  suit  must  fail,  because  the  declaration 
has  treated  it  as  such,  and  is  not  adapted  to  the  case  of  any  other 
special  contract  The  objection  to  this  instrument  is  that  it  prom- 
ises to  pay  a  certain  sum  of  money  '^  on  or  before  **  a  day  named; 
and  this,  it  is  said,  is  not  a  promise  to  pay  on  a  day  certain,  and, 
consequently,  cannot  be  a  promissory  note.  We  are  referred  to 
Hubbard  v.  Mosely,  11  Gray,  170,  in  support  of  this  view.  That 
case  certainly  seems  to  support  the  position  of  defendant,  and  it  is 
to  be  regretted,  perhaps,  that  the  learned  judge  who  delivered  the 
opinion  did  not  deem  it  important  to  present  more  fully  the  reasons 
that  led  him  to  his  conclusions,  instead  of  contenting  himself  with 
a  simple  reference  to  the  general  doctrine  that  a  promissory  note 
must  be  payable  at  a  time  certain.  It  seems  to  us  that  this  note  ui 
payable  at  a  time  certain.    It  is  payable  certainly,  and  at  all  events^ 
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ca  a  day  partienlarly  named,  and  at;  that  time,  and  not  before,  pay- 
ment might  be  enforced  against  the  maker.  It  is  impossible  to  say 
that  this  paper  makes  the  payment  subject  to  any  contingency,  or 
pnts  it  upon  any  condition.  The  legal  rights  of  the  holder  are  clear 
and  certain;  the  note  is  due  at  a  time  fixed,  and  it  is  not  dne  before. 
Trae,  the  maker  may  pay  sooner  if  he  shall  choose,  but  this  option, 
if  exercised,  would  be  a  payment  in  adyance  of  the  legal  liability  to 
pay,  and  nothing  more.  Notes  like  this  are  common  in  commercial 
transactions,  and  we  are  not  aware  that  their  negotiable  quality  is 
ever  questioned  in  business  dealings.  It  ought  not  to  be  questioned 
for  the  sake  of  any  distinction  that  does  not  rest  upon  sound  reason, 
and  we  can  discoTer  no  sound  reason  for  the  distinction  here  in- 
sisted upon. 

The  judgment  must  be  reyersed,  with  costs,  and  a  new 
ordered. 

6&4TBB,  Oh,  J.,  and  Oampbxll,  J.,  oonoomd* 

Judgment  reversed  and  new  trial  ordered. 
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Randall  v.  Sbuth. 

(«Me.  106.) 
Usage  —  nohen  not  defense  to  breach  qf  contract, 

A  usage  repugnant  to  the  terms  and  objects  of  a  written  contract  is  not  com- 
petent to  vary  or  control  it ;  neither  can  one  be  sustained  in  opposition  to 
the  established  principles  of  law  ;  and  the  law  will  not  give  sanction  to  one 
that  is  absurd  or  unreasonable. 

A  contract  was  made  whereby  defendant  agreed  to  carry  for  plaintiff  a  cargo 
of  coal  from  New  York  to  Portland  at  a  fixed  price,  which  cargo  plaintiff 
agreed  to  furnish.  Held,  that  defendant  could  not  excuse  a  breach  by  him 
of  the  contract  by  showing  that  by  the  usage  at  Portland  such  an  agreement 
is  treated  as  a  permit  to  the  vessel  to  load  with  coal  if  the  master  finds  it 
convenient,  but  if  not,  he  may  throw  up  the  order  without  incurring  liabil- 
ity for  damage  ;  and  likewise  the  shipper  may  decline  to  furnish  the  coal, 
such  usage  being  repugnant  to  the  contract  and  contrary  to  law.  (See  note, 
p.  204.) 

ACTION  by  John  F.  Randall  and  others  against  Charles  Smith 
apon  a  breach  of  contract.  Sufficient  facts  appear  in  the 
opinion.  The  verdict  below  was  for  defendant.  Plaintiffs  took 
exceptions  to  the  instractions  given  by  the  justice  before  whom  the 
trial  was  had  to  the  jury. 
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B.  D.  VmriU^  for  plaintiff. 

&  C.  Strout  and  W.  H.  Oeige,  for  defendant 

DiGSEBSON,  J.  The  evidence  in  this  case  shows  that  the  phun- 
tiflEs  and  defendant  entered  into  a  contract  by  which  the  phuntiffa 
agreed  to  famish  a  cargo  of  coal  in  New  York  for  the  defendant's 
schooner,  pajing  freight  at  $2.25  per  ton,  and  the  defendant  to 
carry  the  cargo  in  his  vessel  to  Portland  for  that  price.  It  further 
appears  in  evidence  that  the  plaintiffs  were  ready  to  fulfill  their  part 
of  the  contract,  but  the  defendant  refused  to  perform  his  part.  To 
recover  damages  for  that  refusal,  this  action  is  brought. 

The  defendant  seeks  to  exonerate  himself  from  liability  for  breach 
of  his  contract  by  showing  that  by  usage  in  Portland  the  order  given 
by  the  plaintiffs  for  loading  the  defendant's  vessel  ifl  treated  as  a 
permit  to  the  vessel  to  load  with  coal  if  the  master  tnuls  it  conve- 
nient to  do  so;  but  if  not  convenient,  the  master  '*  throws  up  the 
order,'' and  seeks  freight  elsewhere,  no  damage  being  claimed  in  such 
case,  nor  if  the  shipper  refuses  to  furnish  the  coaL 

Upon  request  of  the  defendant's  counsel  the  court  instructed  the 
jury  that  if  they  should  find  such  usage,  they  would  be  justified  in 
finding  that  the  arrangement  between  the  parties  was  made  with 
reference  to  it,  and  should  be  interpreted  in  accordance  therewith. 
To  this  instruction  the  plaintiffs  excepted. 

The  court  further  instructed  the  jury  upon  this  branch  of  the 
case,  at  the  plaintiffs'  request,  that  the  usage  of  trade  is  not  admis- 
sible to  affect  the  contract  if  it  is  contrary  to  law  or  unreasonable. 
The  court  further  instructed  the  jury  that  if  they  should  find  such 
a  usage  proved,  and  that  it  was  the  general  or  universal  usage  of  the 
trade,  they  might  infer  that  the  contract  was  made  with  reference 
to  it,  and  the  parties  may  be  bound  by  it,  though  there  should  be 
.  no  direct  proof  that  it  was  known  to  them. 

The  general  proposition  elicited  from  the  court,  in  respect  to 
usage,  by  request  of  the  defendant,  is  to  be  considered  in  connection 
with  the  other  instructions  upon  that  subject  Taken  together,  the 
instructions  make  the  usage,  if  proved,  binding  upon  the  parties, 
if  it  is  consistent  with  law,  reasonable,  general  or  universal,  and  so 
ancient  as  to  be  known  and  acted  upon  by  the  commercial  commu- 
nity, though  not  known  by  the  parties.  The  chief  office  of  a  usages 
wlten  thus  applied,  is  to  give  a  particular  effect  and  meaning  to  the 
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words  of  a  contract.  Murray  y.  ffatchy  6  Mass.  465  ;  or  to  explain 
the  meaning  of  a  new  and  unnsual  word.  Baton  v.  Smithy  20  Pick. 
150;  or  make  clear  an  ambiguity.  Shaw  ▼.  Mitchell,  2  Mete.  65; 
George  y.  Joy,  19  N.  H.  544. 

But  a  usage  repugnant  to  the  terms  and  objects  of  a  written  con- 
tract is  not  competent  to  vary  or  control  it;  as  a  usage  for  a  master 
cooper  to  send  his  apprentice  abroad  on  a  whaling  voyage,  and  re- 
ceive his  earnings  on  such  voyage.  Ra^idaU  v.  Rotch,  12  Pick. 
109;  or  where,  by  the  terms  of  a  contract  to  manufacture  brick,  the 
bricks,  when  made,  were  the  joint  property  of  the  contracting  parties, 
that  one  of  the  parties  had  no  interest  in  them.  Macmnber  v.  Far- 
kevn  13  Pick.  181;  or,  in  a  written  contract  for  the  manufacture  of 
retorts,  that  founders,  in  the  absence  of  an  express  agreement^ 
should  not  be  held  to  warrant  their  castings  against  latent 
defects,  or,  in  case  of  apparent  defects,  they  were  entitled  to  have 
the  castings  returned  to  them  in  a  reasonable  time.  Whitmore  v. 
South  Boston  Iron  Company,  2  Allen,  60;  or,  when  the  contract  of 
pledge  of  stock  only  provided  that  it  might  be  transferred  after 
default,  that  it  might  be  transferred  at  the  pleasure  of  the  holder. 
Dyke  v  Allen,  7  Hill,  497;  or,  where,  by  a  policy  of  insurance,  the 
re-insurer  is  to  make  a  full  indemnity  within  the  amount  of  risk 
taken  by  him,  that  he  is  chargeable  only  for  such  proportion  of  the 
loss,  as  the  amount  of  re-insurance  bears  to  the  original  policy. 
Muttial  Safety  Ins.  Co,  v.  Howe,  2  Comst.  241;  or,  for  an  insurance 
company  in  case  of  a  total  loss  to  retain  two  per  cent  per  month  on 
the  balance  of  the  premium  notes  from  the  date  of  the  last  assess- 
ment, until  the  expiration  of  the  terms  of  the  policy,  when  such 
usage  limits  and  controls  the  terms  of  the  policy.  Swampscot  Oo. 
V.  Partridge,  5  Foster  (N.  H.),  369;  Foye  v.  Leighton,  2  id.  71; 
Leach  v.  Beardslee,  22  Conn.  404;  McGregor  v.  Ins,  Go.  of  Fenn., 
1  Wash.  Cir.  Ct.  39;  Knox  v.  Tlie  Menta,  Crabbe,  534. 

So,  no  usage  can  be  sustained  in  opposition  to  the  established 
principles  of  law,  as  a  usage  to  return  a  portion  of  a  premium 
note,  when  the  insurance  is  effected  on  a  cargo  from  a  particular 
port  to  a  foreign  port  and  back,  if  the  vessel  fails  to  get  a  return 
cargo.  Homer  v.  Dorr,  10  Mass.  26  ;  or,  that  a  vessel  warranted 
to  be  neutral  is  not  neutral  but  only  pretended  to  be.  Lewis  v. 
Thatcher,  15  Mass.  431;  or  to  shorten  the  time  of  presentment, 
demand  and  notice  in  respect  to  promissory  notes  within  that  fixed 
by  law,  applicable  to  such  a  class  of  notes.     Mechanic^  Bank  v. 
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MerchanUf  Bank,  6  Mete.  13;  or  to  make  the  seller  of  mannfac- 
tured  goodSy  bj  sample,  liable  to  the  purchaser  for  damages  oc- 
casioned by  latent  defects  in  the  goods  sold,  not  discoverable  either 
in  them  or  the  sample,  by  ordinary  care.  Dickerson  v.  Oay^  7 
Allen,  29 ;  or,  for  the  master  of  a  stranded  ship  to  sell  the  cargo 
withoTit  necessity.  Bryant  y.  OommonweaUh  Insurance  Company, 
6  Pick.  131;  Walker  v.  Transportation  Company ,  3  Wall.  160; 
'Hiompson  y.  Biggs,  5  id.  663  ;  Dodd  et  ah  y.  Farlmo,  11  Allen,  430. 

So,  also,  the  law  refuses  to  give  its  sanction  to  a  usage  that  is 
absord  or  unreasonable,  as  a  usage  of  ship  owners  to  pay  the  sea- 
men's adyance  wages  to  their  own  shipping  agent  employed  to 
procure  a  crew,  and  for  him,  in  his  turn,  to  pay  the  same  to  the 
boarding-honse  keeper  who  brings  the  seamen  to  him.  Metcaif  y. 
Weldy  14  Gray,  210 ;  or  for  merchants  of  a  particular  locdity, 
engaged  in  the  whaling  trade,  to  accept  the  bills  of  their  masters 
drawn  for  supplies  furnished  abroad.  Bowen  et  aL  y.  Stoddard,  10 
Mete.  380. 

We  think  that  it  is  clear  from  the  foregoing  authorities,  that  the 
usage  set  up  in  defense  is  repugnant  to  tlie  contract  of  the  parties, 
and  contrary  to  well-established  principles  of  law.  It  is  not  re- 
sorted to  for  the  purpose  of  explaining  the  meaning  of  any  new, 
unusual,  or  ambiguous  words;  the  import  of  the  language  used  is 
too  apparent  to  admit  of  doubt.  Nor  is  its  effect  simply  to  modify 
that  contract;  if  permitted  to  have  effect,  it  is  not  by  entering  into 
uid  constituting  a  part  of  the  contract,  and  thus  limiting  its  scope 
and  regulating  its  application.  On  the  contrary,  it  nullifies  the 
eontract,  and  subyerts  the  yery  objects  for  which  it  was  entered 
into,  the  carrying  of  the  plaintiffs'  goods  and  the  beneficial  em- 
ployment of  i^e  defendant's  yessel.  A  contract  which  is  absolute 
in  terms  it  makes  conditional;  an  obligation  expressly  enjoined 
upon  both  parties  it  makes  optional  with  either.  Under  its  appli- 
cation the  defendant  cannot  reckon  with  any  confidence  upon  em- 
ployment for  his  vessel,  or  the  plaintiffs  upon  the  receipt  of  their 
goods,  though  they  haye  mutuaUy  entered  into  a  yalid  contract  to 
secure  both  these  objects.  Instead  of  subserving  the  purposes  of 
the  parties,  as  disclosed  in  their  contract,  it  dominates  oyer  and 
controls  them.  In  fine,  it  makes  the  contract  subordinate  to  the 
usage,  and  the  legal  rights  of  either  party  to  hinge  upon  the  con* 
venience  or  caprice  of  the  other.  It  is  difficult  to  understand  how 
such  a  practice  could  ever  have  assumed  the  proportions  necessary 
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to  give  it  the  oognomon  of  a  commercial  usage  in  a  commercial 
community;  it  is  less  difficult,  however,  to  understand  that  it  could 
never  have  the  sanction  of  law. 

When  a  practice,  affecting  a  particular  branch  of  business  in  a 
given  locality,  ripens  into  a  usage  of  trade,  it  is  evidence  of  the 
intention  of  the  parties  engaged  in  such  business  to  make  their 
contracts  in  reference  to  it  The  competency  of  such  evidence  is 
an  exception  to  the  general  rule  of  evidence,  since  by  it  a  new  pro- 
vision or  stipulation  is  sought  to  be  engrafted  upon  the  written 
contract  of  the  parties,  which  cannot  be  done  by  evidence  of  an 
actual  contemporaneous  verbal  agreement  between  them.  Hence 
it  behooves  courts  to  be  exceedingly  watchful  lest  this  exception 
should  be  extended  so  far  as  either  to  make  a  new  and  different 
contract  of  an  existing  written  one,  by  poorer  evidence,  or  entirely 
to  defeat  it  and  render  it  null  and  void.  The  danger  thus  to  be 
apprehended  in  such  cases  was  foreseen  and  stated  by  Judge  Stoby 
in  the  Schooner  lieeside,  2  Sumn.  569;  in  which  he  says,  *^  I  rejoice 
to  find  that,  of  late  years,  the  cases  of  law,  both  in  England  and 
America,  have  been  disposed  to  narrow  the  limits  of  the  operations 
of  such  usages  and  customs,  and  to  discountenance  any  further 
extension  of  them."  We  will  add  that  courts  of  law,  since  Judge 
Stobt's  day,  have  not  been  unmindful  of  their  duty  in  this  respect, 
as  the  authorities  we  have  cited  abundantly  show. 

By  the  instructions  given  to  the  jury  the  court  left  it  to  them  to 
determine  whether  or  not  the  alleged  usage  was  contrary  to  law; 
That  was  not  a  question  of  fact  for  the  jury,  but  of  law  for  the 
court.  Besides,  the  court  in  defining  a  usage  of  trade  omitted  an 
important  element,  directly  involved  in  this  case,  that  it  must  not 
be  repugnant  to  the  written  contract  of  the  parties. 

Appleton,  0.  J.,  concurred. 

Walton,  Viboik  and  Pbtebs,  JJ.,  concurred  in  the  result 

Hxceptions  8fMtain$tL 

NoTS.— For  a  laoid  expoflltion  of  the  authorities  relating  to  the  validity  of  a 
euftom  or  usage,  see  WaUs  ▼.  BoOey,  10  Am.  Rep.  407.  Consolt  also  United 
States  Digest,  tit.  "  Usage."  Weogleworlh  v.  DaXUton,  1  Smith's  L.  G.  900^ 
and  notes,  and  Brown  on  the  Law  of  Usage  and  Custom  (London,  1S75),— one  of 
the  worst  books  ever  constructed. 

Fou>Kiu  J.,  said  In  WoUy.  Bailey,  **  strictly  speaking,  oustom  is  that  length  of 
usaat  which  has  become  law.    It  Is  a  usage  which  has  acquired  the  foroe  of 
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teWt  ♦  ♦  «  bat  the  words  *  onstom '  and  *  usage '  are  often  used  in 
the  books  as  oonverttble  terms.*' 

Usage  differs  from  custom  in  that  it  is  local  in  all  cases  and  most  be  proved , 
whereas  a  Cnstom  is  frequently  generaU  and  as  snoh  is  noticed  wlthoat  proof. 
Brown's  Law  Die. « tit.  "Usage.**  Usage  and  ''particular  custom*'  are  sub- 
stantially the  same.  A  particular  custom,  it  is  said,  to  be  good  must  present 
the  following  characteristics.  (I)  It  must  be  reasonable;  ^)  It  must  be  certain; 
(8)  It  must  be  compulsory ;  (4)  It  must  be  immemorial ;  ;5)  It  must  be  possible 
in  law.    See,  also,  Jac  Law  Die,  tit.  **  Custom,"  Bouv.  Law  Die,  same  title. 

Mr.  Justice  Stobt  said  in  the  cases  cited  In  the  foregoing  opinion.  The 
Sehooner  lUeside^  2  Snmn.  607:  "The  true  and  appropriate  office  of  usage  or 
eastom  is  to  interpret  the  otherwise  indeterminate  intentions  of  the  parties  and 
to  ascertain  the  nature  and  extent  of  their  contracts,  arising  not  from  express 
stipulations,  but  from  mere  implications  and  presumptions,  and  acts  of  a 
doubtful  or  equivocal  character.  *  *  But  I  apprehend  that  it  can  never 
be  proper  to  resort  to  any  usage  or  custom  to  control  or  vary  the  positive  stipu- 
lations in  a  written  contract,  and  a  fortiori  not  in  order  to  contradict  them.  An 
express  contract  of  the  parties  Is  always  admissible  to  supersede  or  vary,  or 
control  a  nsuage  or  custom,  for  the  latter  may  always  be  waived  at  the  will  of 
the  parties.'  But  a  written  and  express  contract  cannot  be  controlled  or  varied, 
or  concradlcted  by  a  usage  or  custom,  for  that  would  be  not  only  to  admit  parol 
evidence  to  control,  vary  or  coutradlot  written  contracts ;  but  It  would  be  to 
allow  mere  presumptions  and  implications  properly  arising,  in  the  absence  of 
any  positive  expressions  of  intention,  to  control,  vary,  or  contradict  the  most 
formal  and  delik>erate  declarations  of  the  parties."  See,  also,  Yates  v.  Py^  9 
Taunt.  446. 

Extdenoe  of  usage  at  variance  with  the  express  terms  of  a  contract  was  rejeo* 
ted  also  In  Bnnon  v.  FobUt^  118  Mass.  186;  Myers  v.  Dresaer,  16  G.  B.  (N.  8.)  61ft 
(In  that  case  Eblb,  C.  J.,  saldTp*  660 :  '*A  universal  usage  which  Is  not  accord- 
ing to  law  cannot  be  set  up  to  ooatrol  the  law) ;  In  BUxckett  v.  i^oyoi  Exckfmgs 
Jns.  Co.,  2Tyrwh.  228;  Suae  v.  Pampe,  8  C.  B.  (N.  S.)  638;  Brown  y.  Hotmm^  t 
C  B.  (N.  S.)  442;  HaU  v.  Janson,  4  E.  &  B.  600;  FhiUips  v.  Briard,  1  H.  &  N. 
2L  So  evidence  of  usage  In  conflict  with  the  general  principles  of  law  was  re- 
jected In  Bamardv.  Kellogg,  11  Wall.  884;  Stagg  v.  iyis.  Co.,  Id.  689;  Brown y, 
Joc/cson,  2  Wash.  C.  C.  24;  Sweet  v.  Jenkins,  1  R.  1.  150;  BisseU  v.  Ryan,2a 
ni.  671:  Hinlon  v.  Lock,  5  Hill,  437;  Thompson  v.  Ashton,  14  Johns.  816;  Tf^ee- 
ler  V.  Newbold,  16  N.  Y.  882;  Higgins  v.  Jfoore,  84  id.  417;  Duguid  v.  Edwards, 
60  Barb.  288;  and  see  the  very  able  opinion  of  Mr.  Justice  Muluk,  8  Lans.  901, 
note.  Latimer  Y.  Akxatider,  14  Ga.  257;  CroAiwell  v.  Fosdick,  16  La.  Ann.  486; 
Harris  v.  Carson,  7  Leigh,  632;  Haskinsv.  Warren,  116  Mass.  614. 

Lord  Oampbkll  stated  the  rule  thus  In  Hun^frey  v.  DaU,  7  B.  &  B.  206: 
**  To  fall  within  the  exception  of  repugnancy  the  incident  must  be  such  as  If 
SBBpressed  in  the  written  control  would  make  it  insensible  or  inconsistent." 

One  of  the  most  recent  English  cases  is  that  of  HutcMnson  v.  Tathanx,  L.  R., 
8C.  P.  482.  There  the  defendants,  acting  as  agents  for  one  L.,  chartered  a 
ship  for  the  conveyance  of  a  cai^o  of  currants  from  the  Ionian  Islands.  The 
charty  party  was  expressed  to  be  made  and  was  signed  by  the  defendants,  as 
**  agents  to  merchants,"  the  name  of  the  principal  not  being  disclosed.  The 
court  held,  in  an  action  by  the  shipowners  against  the  defendants  upon  the 
charter  party,  on  the  authority  of  Humfrey  v.  DiOe,  supra,  and  Flut  v.  Mwrim\, 
L.  R.,  7  Q.  B.  126,  that  evidence  was  admissible  of  a  trade  usage,  by  which,  11 
the  name  of  the  principal  Is  not  disclosed  within  a  reasonable  time,  the  agents 
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themielTM  are  peraonallj  liable.  The  oonrt  aaid*  that  "  apart  from  the  eyW 
denoe  of  cmtom  it  li  quite  clear  that  apon  a  oontraot  framed  as  this  ls«  the  de- 
fendants oonld  not  be  personally  liable.  The  evidence  of  the  osage  was  admitted 
on  the  ground  that  it  only  added  a  term  to  the  contract,  or,  in  other  wordis,  to 
make  the  contract,  which  prima  /ocie  was  that  of  the  principal,  likewise  bind- 
ing on  the  agent  personally  in  a  particular  event.  Brstt,  J.,  said:  **It  la 
dear,  however,  that  no  such  evidence  can  be  admitted  to  contradict  the  plain 
t^rms  of  a  document.  If  evidence  were  tendered  to  prove  a  custom  that  the 
defendants  should  be  liable  as  principals  under  all  oiroumstanoes,  that  would 
contradict  the  document ;  but  it  has  been  decided  that,  though  you  cannot 
contradict  a  written  document  by  evidence  of  custom,  you  may  add  a  term 
not  inconsistent  with  any  term  of  the  contract,"  and  this  language  expressed 
substantially  the  views  expressed  by  the  other  judges  —  as  well  as  the  grounds 
of  the  decisions  in  Hun^rey  v.  Dale  and  FUet  v.  Murton^  gupra. 

To  permit  usage  to  govern  and  modify  the  law  in  relation  to  dealings  of  pai^ 
ties  it  must  be  uniform,  certain  and  sufficiently  notorious  to  warrant  the  legal 
presumption  that  the  parties  contracted  with  reference  to  it.  CUteent*  Bonk  v. 
Grafflin  (31  Md.  607),  1  Am.  Rep.  66;  Rapp  v.  Palmer^  8  Watts  (Penn.),  178; 
Park9ddiev, Brown,  1  Nott  &  M.519;  Uarperv.  Pond,  10  Ind.  82:  SmiUhv.  (TiMs, 
UN.  H.  886;  ShackelfordY,  New  OrUans,  eio.,  R.  R.  Co,,  87  Miss.* 202.  Evl^ 
dence  of  particular  usage  to  add  to,  or  in  any  manner  affect  the  construcUoo 
of  a  written  contract  is  admitted  only  on  the  principle  that  the  parties  who 
made  the  contract  were  both  cognizant  of  the  usage,  and  are  presumed  to  havo 
made  the  contract  in  reference  to  It.  See  Kirchner  v.  Themis,  12  Moore's  P.  O. 
C.  861;  Myer  v.  Dresser,  16  C.  B.  (N.  3.)  646;  Appleman  v.  Fisher,  84  Md.  610; 
Southvyestem  Freight  Co.  v.  Standard,  44  Mo.  71.  See,  BXso,WaUs  v.  Bailey,  If 
Am.  Rep.  407«  wherein  the  subject  is  very  elaborately  discussed,  and  the  an- 
thorities  examined  by  the  Court  of  Appeals  of  New  York. 

A  usage  may  be  proved,  though  not  ancient  or  general.  Totonsend  v.  WhUby, 
6  Harr.  (Del.)  66.  But  in  BisseU  v.  Ryan,  23  lU.  671,  it  was  said  that  "  the  true 
test  of  a  commercial  usage  is  its  having  existed  a  sufficient  length  of  time  to 
have  become  generally  known,  and  to  warrant  a  presumption  that  contraeti 
are  nu^de  in  reference  to  it.*'  Also  LtggaJt  v.  Sarids'  AU  Co.,  60  111.  168;  Hsh^ 
ler  V.  McCartney,  31  A\&.  607 ;  Wifisor  v.  DiUaway,  4  Mete.  221. 

Whether  a  contracting  party  has  knowledge  of  a  usage  or  particular  custom 
Is  a  questoin  of  fact  for  the  jury.    Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  417. 

Where  a  party  is  sought  to  be  bound  by  a  particular  usage,  and  the  only  evi- 
dence of  the  intention  of  the  parties  to  adopt  it,  as  applicable  to  their  oontraott 
is  the  fact  of  its  existence,  such  usage  must  be  clearly  shown  to  be  general  and 
uniform,  so  as  fairly  to  give  rise  to  the  presumption  that  the  parties  were 
acquaiut«id  with  it,  and  intended  to  contract  with  reference  to  it.  But  whero 
their  knowledge  or  intentions  are  established  by  other  direct  or  circumstantial 
proof,  their  contract  will  be  governed  by  the  usage,  however  local  or  partial.  In 
reference  to  whiob  it  Is  proved  or  persumed  to  have  been  made.  1  Duer  on 
Insurance,  268;  Aferc/ionts'  Mutual  Ins.  Co.  v.  WUson,  2  Md.  217;  Foley  A  Wood' 
side  V.  Mason,  6  id.  60;  Oabay  v.  JJayd,  3  B.  &  Cr.  708;  AppUman  v.  Fisker^ 
84  Md.  610.  It  is  a  presumption  of  law  that  a  man  is  aware  of  a  general  usago 
existing  In  a  place  where  he  traffics.  DtoigfU  v.  WhUney,  16  Pick.  179;  Good^ 
nets  V.  Tyler,  7  Mass.  86.  But  this  presumption  may  be  rebutted.  WaU»  ▼ 
Bailey,  supra.  Nevertheless  a  usage  may  be  so  notorious,  universal  and  w«L 
established,  that  knowledge  thereof  will  be  conclusively  presomed.  WgUh  V. 
Jfississippi,  62  Mo.  484;  Wadley  v.  Danis,  68  Barb.  601. 
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Unge  or  eattom  miut  be  reaaonable,  or  rather  **not  unreaaonable,**  which  li 
not  alwBjB,  as  Lord  Cokm  laja  (1  Inst.  62),  **  to  be  andentood  of  erery  learned 
man*B  reason,  bat  of  artificial  or  legal  reaeon,  warranted  bj  authority  of  lawi 
upon  which  aoooant  a  cuatom  may  be  gdod,  though  the  particular  reason  of  it 
cannot  be  assigned.**  It  has  been  held  that  a  custom  or  usage  is  not  reasonable 
if  an  honest  or  right-minded  man  would  deem  it  unfair  or  unrighteous.  Paa^ 
ton  V,  Courtnay^  2  F.  &  F.  181 ;  see  also  Leuekhart  v.  Cooper,  8  Scott,  621;  South' 
weMtem  Freight,  etc,  Co.  v.  Stanard^  44  Mo.  71;  W4Ike9  ▼.  BroadberU,  1  Wils.  OL 
Where  evidence  of  a  usage  has  been  admitted  therefore,  evidence  tending  to 
show  tliat  it  is  unreasonable  maj  be  given  in  reply.  BoUondy  v.  Forbee^  6 
Bing.  N.  G.  128. 

Usage  of  trade  must  be  proved  by  instances,  and  cannot  be  supported  by 
evidence  of  opinion  merely.  Cunningham  v.  FonbUmque,  6  G.  &  P.  44;  Chareiy 
T.  Meagher,  88  Ala.  200;  Cheeapeake  Bank  v.  Swan,  29  Md.  488;  MiUa  v.  fiol- 
<ocfe,  2  £dw.  Gh.  852;  HosMns  v.  Warren,  115  Mass.  614. 

Usage  of  trade  is  a  general  and  prevailing  course  of  business,  and  witnesses 
who  are  called  to  prove  it,  should  cause  their  minds  to  revolve  over  instances 
known  to  them  of  its  having  been  acted  in.  HaU  v.  Benmm,  7  G.  &  P.  911;  see 
Chenery  v.  Ooodrich,  106  Mass.  566. 

As  a  geueral  rule,  one  witness  is  not  sufficient  to  prove  a  custom.  Thomas 
▼.  Graves,  1  MIU.  (S.  C.)  809;  ITood  v.  Hiekok,  2  Wend.  601;  BisMsU  v.  Byan, 
98  m.  586;  WaJUe  v.  Lindeay'e  Heirs,  7  Wheat.  168,  but  see  Pwtridge  v.  Fof 
9UU^  29  Ala.  200;  VaU  v.  Rice,  5  N.  Y.  165. 

So  an  isolated  instance  is  not  sufficient  to  prove  usage,  nor  will  evidence  of 
the  custom  of  one  person  be  sufficient  to  establish  usage.  Bwrr  v.  SicMess,  If 
Ark.  428;  nor  is  proof  of  four  instances,  during  two  years,  in  which  a  bank 
departed  from  the  lanr  merchant  as  to  the  time  of  giving  notice  to  an  indorser, 
auilicient  to  establish  a  usage  binding  on  the  indorsee.  Adama  v.  OtUsrba/tk, 
15  How.  (U.  8.)  888. 

Usage  is  frequently  resorted  to,  to  show  that  words  used  in  a  contract  are 
used  in  a  peculiar,  technical  or  local  sense,  but  the  proof  of  such  a  usage  must 
be  clear  and  irresistible.  Leioia  v.  Jtfar8/iaU,7  M.  &  G.  729;  8  Scott's  N.  R. 
477.  Thus  usage  has  been  proved  to  explain  the  meaning  of  the  following 
words:  ** inhabitant,*'  Rex  v.  MaghiXer,  6  A.  &  £.  168;  '* level,'*  as  understood 
by  miners,  ClayUm  v.  Qregson,  5  id.  802;  *'  thousand,"  Smith  v.  fTil^m,  8  B.  Ac 
Ad.  728;  "weeks,"  Qrani  v.  3f oddcxe,  16  M.  &  W.  787;  ''months,*'  JoOy  v. 
Young,  1  Esp.  186;  ''days,"  Cochran  v.  RetJberg,^  id.  121;  "fur,"  Atiar  v. 
Union  Ina.  Co.,  7  Gow.  202;  "com,"  Maeon  v.  Skurry,  Parks.  Ins.  246;  "pig 
Iron,**  Ifacfceneie  v.  Dunlop,  8  Mackf .  S.  G.  28;  "freight,"  Peisc^  v.  XXdleson, 
1  Mason,  11;  "salt,"  Jnmieev.  Bourdiet*,  Parks.  Ins.  245;  "barrels,"  AfiOer 
V.  iSteeens,  1  Am.  Rep.  188;  "roots,*'  as  used  in  insurance  policies,  CoU  v. 
CofiMfieroal  Ins.  Co.,  7  Johns.  885;  "outfits,"  Macy  v.  Whaling  Ine.  Co.,9  Meto. 
854:  "day*s  work,*' Hintoti  v.  Lockj  5  Hill,  437;  "wholesale  factory  price," 
Avery  v.  Stewart,  2  Gonn.  69;  "after  proof  and  adjustment  thereof,"  AUegn 
V.  Ine.  Co.,  6  Harris  &  Johns.  408;  "cargo,**  AJUgre  r,  Ins.  Co.^  2  0111.  h 
Johns.  187;  "Sea-letter,"  Seyht  v.  Rhinekmder,  1  Johns.  102;  '* inevitatda 
dangers  of  the  river,"  Qorden  v.  Little^  8  Serg.  A  R.  688;  bat  see  Cotes  v.  Hiwi- 
(ey,  20  Penn.  St.  247.     For  other  instances  see  United  States  Digoft,  ttUo 

Usage,"  where  is  a  fall  collection  of  the  Amerioan  oases.  —  Bhp. 
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(08110.981.) 

BaOnfodB — ar§  pubHc  highways — dtUiM  of  earparoHont  nUnitt&ritU  and  undsr 

ptUfUe  corUrd,    Constitutional  law. 

BailroadB,  whether  built,  owned  and  oondaeted  by  the  State  or  bjpriTate  corpo- 
ration0,and  whether  exacting  tollBor  free,  are  public  highwaja.  In  oonaider- 
ation  of  the  franchise  they  receive  from  the  State,  railroad  oorporationB  agree 
to  perform  certain  duties  toward  the  pablic,  and  the  power  of  determining 
those  duties  and  enforcing  their  performance  is  vested  in  the  appropriate 
tribunals  of  the  State. 

Bj  the  charter  of  the  P.  Railroad  Company  it  was  provided,  among  other 
things, that  the  corporation  shonld  "be  obliged  to  receive  at  all  proper 
times  and  places "  persons  and  articles  for  transportation,  etc.  That  the 
legislature  should  have  the  right  to  inquire  into  and  correct  abases  of  the 
franchise,  bat  that  the  cliarter  should  not  be  revoked,  annulled,  altered,  lim- 
ited or  restrained  without  the  consent  of  the  corporation,  etc,  and  that  the 
president  and  directors  should  have  "  authority  to  exerdse  all  the  powers 
granted  the  corporation  for  locating,  building,  complejting  and  running  the 
road."  The  railroad  commissioners  under  the  provisions  of  an  act  passed 
sabseqaent  to  the  charter,  ordered  the  company  to  baild  and  maintain  a  sta- 
tion for  the  receipt  of  goods  and  passengers  at  a  specified  place  on  its  line. 
Meld,  (1)  that  the  dutlea  imposed  upon  the  corporation  were  ministerial  to  do 
and  perform  what  pablic  convenience  should  require,  and  (d)  that  it  was  not 
in  the  discretion  of  its  directors  to  determine  ultimately  what  their  datiee 
were ;  (3)  and  that  the  legislature  had  the  constitutional  right  and  authority 
to  confer  jarisdiction  over  the  subject,  and  nothing  in  the  act  conferring 
it  conflicted  with  the  charter  of  the  corporation.  Stats  v.  Noyss,  4lt  Me.  405, 
distinguished. 

PETITION  by  the  railroad  commissioners  praying  that  the  court 
will  enforce  an  order  made  by  them  directing  the  building  and 
maintenance  by  the  Portland  and  Oxford  Central  Railroad  Com- 
pany of  a  depot  for  freight  and  passengers  at  Hartford  Centre  upon 
its  line  of  railroad.  The  facts  were  these:  Upon  the  petition  of 
certain  citizens  of  Hartford,  on  the  15th  of  May,  1871,  under  the 
provisions  of  chapter  204  of  the  general  laws  of  1871,  a  hearing  was 
had  before  said  commissioners  to  determine  whether  such  depot 
should  be  established.  The  commissioners  granted  the  petition 
and  directed  the  erection  of  a  building,  particularly  described  in  a 
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place  specified.  The  railroad  company  refused  compliance.  The 
oonrt  below  decided  fro  forma  in  favor  of  the  commissioners,  and 
it  was  agreed  that  upon  the  hearing  before  t.Js  court  the  ques- 
tion whether  the  railroad  company  were  entitled  to  a  hearing  before 
the  oourt  as  to  the  necessity  and  convenience  of  the  depot  at  the 
specified  place  was  also  to  be  determined.  The  railroad  compamy 
excepted.     Other  facts  appear  in  the  opinion. 

Samuel  H.  Blake^  for  railroad  commissioners. 

F.  0.  c/.  Umith  and  Oeo.  D.  BisbeSy  for  railroad  company. 

DicKERSOHTy  J.  In  pursuance  of  the  authority  conferred  on  them 
by  chapter  204  of  the  Public  Laws  of  1871,  the  railroad  commis- 
doners,  upon  petition  therefor  and  a  hearing  thereon,  decided 
that  public  convenience  and  necessity  required  the  erection 
and  maintenance  of  a  depot  for  freight  and  passengers  upon  the 
Portland  and  Oxford  Central  Railroad,  at  Hartford  Centre,  and 
ordered  the  corporation  to  build  such  depot  within  thirty  days 
from  the  receipt  of  the  order.  The  corporation  refused  to  comply 
with  the  order,  and  the  railroad  commissioners  filed  this  petition, 
praying  that  this  court  will  enforce  a  compliance  therewith. 

The  duty  of  governments  to  provide  facilities  for  public  travel 
and  transportation  at  the  public  expense,  by  means  of  roads,  turn- 
pikes, canals  and  other  artificial  structures,  has  been  recognized 
and  discharged  by  all  civilized  governments  from  the  earliest  times. 
(Governments  soon  learned  that  such  facilities  could  not  be  provided 
by  priyate  enterprise  alone,  and  that  nothing  but  the  exercise  of  the 
right  of  eminent  domain  and  the  power  of  taxation  could  satisfy 
the  public  necessities  in  this  behalf.  In  the  progress  of  events, 
however,  as  business  and  population  increased  and  wealth  accumu- 
lated, it  was  found  that  this  function  of  government  might,  in 
many  cases,  be  conveniently  and  safely  peiiormed  by  private  indi- 
viduals, associated  together  under  a  grant  from  the  government, 
the  corporation  giving  the  public  the  right  to  use  the  highway 
built  by  it,  in  consideration  for  the  franchise  received. 

Among  the  instrumentalities  thus  employed  railroads  stand  prer 

eminent.     Indeed,  they  have  come  to  be  a  public  necessity  scarcely 

oxoeeded  by  the  public  wants  that  evoked  those  rnder  means  of 

transit  in  earlier  times.    They  are  open  for  the  public  use  without 
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diflcrimination.  To  the  State's  gnaranty  at  the  right  of  public  use 
are  superadded  hea^y  pecaniary  liabilities  of  the  oorpoiation  in 
case  of  a  breach  of  this  right.  The  reqnirement  for  the  payment 
of  fare  does  not,  by  any  means,  conflict  with  the  right  of  public  use. 
The  fare  is  the  consideration  for  the  service  performed^  whether 
done  by  the  State  directly,  or  by  a  corporation  under  a  grant  from 
the  State;  it  is  simply  a  substitute  for  the  tax  rendered  necessary 
when  the  State  builds  and  conducts  railroads  at  the  public  expense; 
the  corporation,  upon  the  payment  of  the  fare,  is  under  the  same 
obligation  to  render  the  required  service  for  the  public  that  the 
State  would  be  if  railroads  were  free  and  conducted  by  State  au- 
thority. Nor  does  the  ownership  of  railroads,  whether  it  be  in  the 
State  or  a  private  corporation,  affect  the  nature  of  their  use,  since 
in  either  case  the  function  to  be  exercised  and  the  uses  to  be  sub- 
served are  public.  Neither  does  it  make  any  difference  in  this 
respect  that  private  individuals  cannot  use  their  own  rolling  stock 
upon  railroads.  The  use  is  one  thing,  and  the  mode  of  use  is 
another.  The  use,  being  public,  does  not  become  private  from  the 
mode  of  use;  that  is  exclusively  within  the  discretion  of  the  legis- 
lature,  and  whether  the  railroad  corporation,  the  public  or  the  State 
have  authority  under  the  charter  to  put  on  and  use  rolling  stock, 
the  use  of  the  road  is,  nevertheless,  public. 

The  public  character  of  railroads  further  appears  from  the  aU' 
thority  granted  to  them  to  exercise  the  right  of  eminent  domain* 
No  such  right  is  ever  granted  to  banking,  manufacturing  or  insur- 
ance corporations,  or  to  academies,  colleges  or  hospitals  established 
and  conducted  by  private  individuals  or  private  corporations  It 
is  solely  because  the  use  of  railroads  is  public  that  this  distinction 
is  made.  So,  too,  upon  the  same  ground  of  public  use,  the  legisla- 
ture may  authorize  municipal  corporations  to  aid  in  building  raii- 
roads,  by  taking  stock  in  railroad  corporations  and  paying  for  the 
same  by  municipal  taxation,  a  power  denied  to  all  municipalities  in 
respect  to  purely  private  corporations. 

The  conclusion,  therefore,  is  that  railroads,  whether  bnilty  owned 
and  conducted  by  the  State  or  private  corporations,  and  whether 
exacting  tolls  or  free,  are  public  highways.  Olcott  v.  Supervisan 
of  Fond  Du  Lac,  16  WaU.  678;  Belfaa  S  Moosehead  Lake  R.  R. 
Company  v.  Brooks,  60  Me.  569;  AUen  v.  Jay,  id.  124. 

In  considering  the  right  of  the  public  to  the  use  of  railroads, 
and  the  public  interest  resulting  from  this  right,  it  should  not  be 
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overlooked  that  the  payment  of  fares  is  more  than  compensated, 
in  general,  by  the  reduced  expense  of  trayel  and  transportation 
by  this  mode  over  other  means  of  conyeyance,  in  addition  to  the 
other  adTantages,  public,  priyate  and  local,  resulting  from  the  estab- 
lishment of  raOroads.  This  is  obyious  from  railroads  so  soon  supers 
seding  the  preyiously  existing  modes  of  intercommunication.  This 
beneficial  public  interest  is  intended,  among  others,  to  be  secured 
under  the  franchise  granted  to  railroad  corporations,  and  the  public 
have  an  interest  that  this  result  should  be  attained  and  maintained 
by  them. 

In  the  circumstances  of  their  origin,  and  in  their  powers,  uses 
and  duties,  railroad  corporations  are  clearly  distinguishable  from 
other  merely  private  corporations;  and,  unless  we  keep  these  char^ 
acteristics  in  yiew  when  we  come  to  determine  the  rights,  powers 
and  duties  of  such  corporations,  and  the  authority,  express,  implied 
or  reserved,  of  the  legislature  and  court  in  respect  to  them,  we  shall 
run  the  hazard  of  confounding  dissimilar  distinctions  and  commit- 
ting grave  errors.  What  analogy,  it  may  be  asked,  do  manufac- 
turing, mining  and  other  like  corporations,  evoked  by  no  public 
necessity,  exercising  no  sovereign  powers,  subserving  no  public  uses, 
ind  subject  to  no  public  duties,  bear  to  railroad  corporations,  that 
both  should  alike  have  the  same  legal  status?  Do  not  these  dis- 
tmguishing  characteristics  make  railroad  corporations  quasi  public 
corporations  in  respect  to  the  authority  of  the  court  and  legislature 
to  determine  and  enforce  the  public  duties  enjoined  upon  themP 
If  not,  what  redress  haye  the  public  for  a  neglect,  infringement  or 
yiolation  of  those  duties? 

The  recent  decisions  of  this  court  affirming  the  constitutional 
power  of  the  legislature  to  authorize  municipal  corporations  to  aid 
in  the  construction  of  railroads,  and  denying  its  power  to  authorize 
such  corporations  to  aid  manufacturing  and  other  purely  private 
corporations  or  parties,  and,  also,  those  requiring  railroad  corpo- 
rations to  protect  the  passengers  on  their  road,  and  making  them 
liable  for  the  negligence  and  misconduct  of  their  servants  in  this 
behalf,  as  well  as  that  further  decision  prohibiting  railroad  corpo- 
rations from  making  injurious  discriminations  with  respect  to  the 
persons  or  corporations  entitied  to  do  business  over  their  road  or 
the  business  to  be  done  thereon,  enunci(ite  principles  of  great  im- 
portance for  determining  the  various  questions  not  unlikely  to 
arise  in  respect  to  the  relations  subsisting  between  railroad  corpo- 
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rations  and  the  public,  the  powers  granted  and  the  pnblic  duties 
enjoined  under  their  charters,  and  the  constitutional  authority  of 
the  court  and  legislature  concerning  them.  These  decisions,  it  is 
believed,  lay  the  foundation  for  a  harmonious  superstructure  of 
judicial  authority,  upon  a  subject  replete  with  apparent  intricacies 
and  antagonisms.  While  the  law  affords  railroad  corporations  ad- 
equate and  complete  protection  in  the  exercise  of  their  chartered 
rights,  it  also  holds  them  to  a  strict  performance  of  the  public 
duties  enjoined  upon  them  as  a  consideration  for  the  rights  and 
powers  thus  granted.  In  cases  of  apparent  conflict  between  the 
rights  and  powers  conferred  and  the  duties  imposed,  the  solution 
may  oftentimes  be  rendered  easy  by  regarding  the  admitted  right 
of  public  use  as  the  touchstone  of  judicial  interpretation.  BelfaH 
d  Moosehecul  Lake  R,  R.  Company  v.  Inhabitants  of  Brooks,  60  Me. 
569;  Allen  y.  Jay,  id.  124 ;  Ooddard  y.  Grand  Trunk  Railway  Co., 
57  id.  202;  S.  C,  2  Am.  Bep.  39 ;  N.  JB.  JBxpress  Company  y.  M. 
C.  R,  R.  Company,  57  id.  194. 

Railroad  charters  are  contracts  made  by  the  legislature  in  behalf 
of  every  person  interested  in  any  thing  to  be  done  under  them.  In 
consideration  of  the  franchise  they  receive  from  the  State,  railroad 
corporations  agree  to  perform  certain  duties  toward  the  publia  The 
power  of  determining  those  duties  and  enforcing  their  performance 
is  vested  in  the  apppropriate  tribunals  of  the  State.  Without  such 
power,  there  would  be  danger  that  railroad  corporations,  from  the 
number  and  extent  of  their  operations,  might  become  the  most 
powerful  instruments  of  oppression  in  our  whole  system  of  admin- 
istration. Being  creatures  of  the  law,  intrusted  with  the  exercise 
of  sovereign  powers  to  subserve  public  necessities  and  uses,  they  are 
bound  to  conduct  their  affairs  in  furtherance  of  the  public  objects 
of  their  creation.  "It  is  true,*'  observes  Shaw,  C.  J.,  in  Worcester 
V.  Western  R.  R.  Co.,  4  Mete.  564,  "  that  the  real  and  personal 
property  necessary  to  the  establishment  and  management  of  the 
railroad  is  vested  in  the  corporation,  but  it  is  in  trust  for  the  pub- 
lic. The  company  have  not  the  general  power  of  disposal  incident 
to  the  absolute  right  of  property;  they  are  obliged  to  use  it  in  a 
particular  manner  and  for  the  accomplishment  of  a  well-defined 
public  object*' 

In  order  to  enforce  such  use  of  their  franchises,  the  writ  of  fnan* 
damus  has  been  held  to  be  an  appropriate  process.  **  This  writ,** 
says  Lord  Mansfield,  in  Rex  v.  Barker,  3  Burr,  1267,  '*  ought  to  be 
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aaed  upon  all  occagions  when  the  law  has  eetablished  no  specific 
remedy^  and  where  in  justice  and  good  goyemment  there  ought  to 
be  one."  The  value  of  the  matter  or  the  degree  of  its  importance 
to  the  public  policy  is  not  scrupulously  weighed ;  if  there  be  a 
legal  right,  and  no  other  specific  remedy,  this  should  not  be  denied. 
This  writ  lies  to  compel  persons  or  corporations  to  do  a  certain  spe- 
cific act,  as  being  the  legal  duty  of  their  office,  character  or  situa- 
tion.   Ang.  &  Ames  on  Corp.  694. 

In  State  y.  Railroad  Company,  29  Conn.  528,  the  court  say  ''all 
jurists  and  judges  will  at  once  agree  that  chartered  companies  are 
obliged  fairly  and  fully  to  carry  out  the  objects  for  which  they  are 
created,  and  that  they  can  be  compelled  by  mandamus  to  jdo  so." 
In  that  case  the  court  compelled  the  company  to  run  its  cars  over 
its  track  to  a  railroad  station  that  it  had  discontinued. 

This  writ  lies  to  compel  a  railroad  company,  bound  by  act  of 
parliament  to  set  out  their  deviations  and  make  their  compulsory 
purchases  within  stated  periods,  to  do  those  acts  within  the  times 
limited  ;  also,  to  compel  a  company  to  reinstate  and  lay  down  again 
the  railway  it  had  taken  up,  or  a  water  power  company  to  erect  and 
maintain  a  bridge  at  its  own  expense,  rendered  necessary  by  extend- 
ing its  trench  across  the  highway,  at  the  suit  of  the  attorney-gen- 
eral where  the  public  interests  are  involved,  or  to  compel  a  railroad 
company  to  keep  railroad  crossings  in  repair,  or  to  remove  obstruc- 
tions to  navigation,  caused  by  the  improper  manner  in  which  the 
road  is  built.  Ang.  &  Ames  on  Corp.  7^1  and  713;  State  y.  Gor^ 
ham,  37  Me.  461 ;  State  v.  N.  E.  R,  R,  Co.,  9  Pick.  212. 

It  has  also  been  held,  in  numerous  cases,  that  ample  power  over 
this  subject  exists  in  the  legislature.  In  BucJcman  v.  Saratoga,  8 
Paige,  34,  the  chancellor  says,  '^  the  legislature  may  from  time  to 
time  regulate  the  use  of  the  franchise  and  limit  the  amount  of  toll 
which  it  shall  be  lawful  to  take  in  the  same  manner  as  they  may 
regulate  the  amount  of  tolls  to  be  taken  at  a  ferry,  or  for  grinding 
at  a  mill,  unless  they  have  deprived  themselves  of  that  power  by 
a  legislative  contract  with  the  owners  of  the  road." 

The  court  in  Massachusetts  had  this  subject  under  consideration 
in  Commonwealth  v.  Eastern  R.  R.  Co.,  103  Mass.  258,  and  sus- 
tained the  constitutionality  of  an  act  of  the  legislature  compelling 
the  company  to  establish  a  flag  station  on  its  road  and  erect  a  eta- 
tion-house  there,  at  which  at  least  two  trains  each  day  and  each  way 
should  stop. 
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The  language  of  the  court  in  that  case  is  peculiarly  appropriate 
in  the  case  at  bar.  '^  If,"  say  the  court,  '^  the  directors  of  a  railroad 
were  to  find  it  for  the  interest  of  the  corporation  to  refuse  to  carry 
any  freight  or  passengei*s  except  such  as  they  might  take  at  one 
end  of  the  road  and  carry  entirely  through  to  the  other  end,  and 
were  to  refuse  to  establish  any  way  stations,  or  to  do  any  business 
for  that  reason,  though  the  road  passed  for  a  long  distance  through 
a  populous  part  of  the  State,  tliis  would  be  a  case  manifestly  requir- 
ing and  authorizing  legislative  interference  under  the  clause  in 
question.  And  on  the  same  ground,  if  they  refuse  to  provide  rea- 
sonable accommodations  for  the  people  of  any  smaller  locality,  the 
legislature  may  reasonably  alter  and  modify  the  discretionary  powers 
which  the  charter  confers  upon  the  directors,  so  as  to  make  the 
duty  to  provide  the  accommodation  absolute."  It  might  be  added 
that  cases  may  occur  where  railroad  directors  might  do  this  from 
motives  of  resentment  or  ill  will,  or  a  pecuniary  interest  in  building 
up  the  towns  or  cities  at  the  termini  of  the  road,  to  the  injury  of 
intervening  localities. 

The  charter  of  the  Portland  and  Oxford  Central  Bailroad  Com- 
pany, section  1,  provides  that  "  said  corporation  .  .  .  shall  be  bound 
at  all  limes  to  have  said  railroad  in  good  repair,  and  a  sufficient  num- 
ber of  suitable  engines,  carriages  and  vehicles  for  the  transporta- 
tion of  persons  and  articles,  and  be  obliged  to  receive,  at  all  proper 
times  and  places,  and  convey  the  same  when  the  appropriate  tolls 
therefor  shall  be  paid  and,  tendered." 

By  section  11  of  the  charter,  it  is  provided  "that  the  legislature 
shall,  at  all  times,  have  the  right  to  inquire  into  the  doings  of  the 
corporation,  and  into  the  manner  in  which  the  privileges  and  fran- 
chises herein  and  hereby  granted  may  have  been  used  and  employed 
by  said  corporations,  and  to  correct  and  prevent  all  abuses  of  the 
same  .  .  .  but  not  to  impose  any  other  or  further  duties,  liabilities 
or  obligations ;  and  this  charter  shall  not  be  revoked,  annulled, 
altered,  limited  or  restrained,  without  the  consent  of  the  corpora- 
tion, except  by  due  process  of  law." 

By  section  6,  the  president  and  directors,  under  dir^tion  of  the 
stockholders,  have  authority  to  exercise  all  the  powers  granted  to  the 
corporation  for  locating,  building,  completing  and  running  the 
road,  and  all  such  power  as  may  be  necessary  and  proper  to  carry 
into  effect  the  objects  of  the  grant. 

The  duty  of  the  corporation  in  respect  to  the  subject  under  con- 
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«ideration  is  enjoined  in  that  provision  of  the  charter  which  re- 
qnires  it  **  to  receive  at  all  proper  times  and  places,  and  convey 
persons  and  articles."  It  is  contended  in  behalf  of  the  corporation, 
that  the  power  to  determine  m^hat  are  ^'proper"  times  and  places 
tor  the  purposes  stated  is  discretionary  with  the  directors,  and  that 
their  decision  is  conclusive  and  fi^al;  and,  on  the  part  of  the  State, 
it  is  claimed  that  the  duty  thus  enjoined  upon  the  corporation  is 
imperative  and  absolute,  and  that  the  State  has  the  power,  through 
its  appropriate  tribunals,  to  determine  whether  it  has  been  per- 
formed, and  to  enforce  a  performance,  if  there  has  been  none,  or 
only  a  partial  one* 

In  determining  this  question,  it  should  be  remembered  that  the 
object  of  the  grant  was  to  secure  the  construction  of  a  public  high- 
way, and  that,  to  be  serviceable  to  the  public,  such  highway  must 
be  accessible  and  available  at  other  places  than  the  termini,  and 
oftener  than  once  a  month  or  once  a  week,  or  indefinitely  and  irreg- 
ularly. The  charter  must  have  a  construction  reasonable,  and  con- 
sistent with  the  public  objects  to  be  promoted  under  it;  and  not 
such  a  one  as  tends  to  impair,  defeat  or  subvert  these  objects. 

By  the  same  section  that  contains  the  provision  in  question,  the 
corporation  is  required  ^^to  have  its  railroad  in  good  repair  and  a 
sufficient  number  of  suitable  engines,  carriages  and  vehicles  for  the 
transportation  of  persons  and  articles." 

The  language  of  the  charter  is  not,  that  it  shall  be  optional  with 
the  corporation  what  number  and  kind  of  engines,  carriages  and 
vehicles  to  furnish,  at  what  times  and  places  to  receive  and  convey 
persons  and  freight,  and  what  state  of  repair  to  keep  the  road  in; 
or  that  it  shall  put  in  such  rolling  stock  as  it  may  deem  ^'suitable 
and  sufficient,"  build  such  depots  as  it  may  think  '' proper,"  and 
keep  the  road  in  such  repair  as  it  may  pronounce  ''good; "  but  the 
meaning  of  the  language  is  that  the  several  things  required  to  be 
done  shall  respectively  be, '' suitable  and  sufficient,"  ''  proper"  and 
''good;" — in  other  words,  that  they  shall  in  fact  reasonably  be  of 
the  description  specified.  The  qualifying  words  do  not  change  the 
rights  of  the  parties  under  the  charter.  The  duty  of  the  corpora- 
tion and  the  rights  of  the  public  in  these  respects  would  have  been 
the  same  as  they  now  are,  if  the  charter  had  simply  required  the 
corporation  to  keep  its  road  in  repair,  furnish  it  with  rolling  stock, 
and  receive  and  convey  passengers  and  freight  along  the  line  of  its 
road.    Under  such  provisions  of  the  c]iarter,  it  would  be  the  dutj 
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of  the  corporation  to  keep  the  road  reasonably  safe,  provide  such 
rolling  stock,  establish  such  depots,  and  operate  the  road  in  such  a 
manner  as  would  afford  the  public  reasonable  safety  and  dispatch 
in  the  transaction  of  business  upon  the  road.  The  duties  enjoined 
upon  the  corporation  are  ministerial  duties,  to  do  and  perform  what 
the  public  convenience  and  necessity  reasonably  require,  in  respect 
to  the  particulars  specified.  Nor  is  it  within  the  discretion  of  the 
dii'dctors  to  determine  ultimately  what  these  public  ministerial  du- 
ties are,  or  the  manner  in  which  tiiey  are  to  be  performed;  to  hold  so 
would  be  to  concede  to  the  directors  the  power  to  promote  the  private 
interests  of  the  corporation,  by  subverting  the  public  objects  to  be 
subserved  by  the  charter;  the  power  both  of  determination  and 
enforcement  are  necessarily  vested  in  State  authority. 

It  has  been  repeatedly  held  that  the  general  duty  of  municipal 
corporations  "  to  keep  their  highways  in  repair''  is  ministerial,  and 
that  a  writ  of  mandamtts  lies  to  compel  its  performance,  because 
it  is  a  ministerial,  in  contradistinction  from  a  discretionary  duty. 
A  fofiiort,  the  duties  enjoined  under  the  eighth  section  of  the 
charter  of  the  defendant  corporation  are  ministerial,  since  to  their 
public  character  is  superadded  the  obligation  of  performance,  rest- 
ing in  contract.  Indeed,  our  whole  system  of  legislative  supervision, 
through  the  railroad  commissioners,  acting  as  a  State  police  over 
railroads,  is  founded  upon  the  theory  that  the  public  duties  devolved 
upon  railroad  corporations  by  their  charter  are  ministerial,  and 
therefore  liable  to  be  thus  enforced.  Dillon  on  Mun.  Corp.  293; 
UniofUown  v.  Commonwealth,  34  Penn.  St.  293;  Hamiah  v.  Cov- 
ingtouy  3  Mete.  (Ky.)  494. 

If  the  corporation  is  the  ultimate  judge  of  its  duty  to  the  public 
in  respect  to  the  particulars  under  consideration,  the  latter  are 
without  power  to  prevent,  or  remedy  to  recover  compensation  for, 
injuries  to  persona  or  property  resulting  from  the  failure  of  the 
corporation  to  maintain,  equip  and  operate  its  road  according  to 
the  requirements  of  section  eight  of  its  charter.  An  action  at  law 
to  recover  damages  sustained  from  such  cause,  even  against  a  re- 
sponsible corporation,  would  be  unavailing,  since  the  corporation 
would  offer  the  same  defense  to  such  action  that  is  now  made  to 
tills  process. 

The  construction  of  the  charter  set  up  in  defense  is  obviously 
against  public  policy.  Suppose,  for  illustration,  that  the  Eastern 
Railroad  Company,  now  understood  to  have  control  of  the  Maine 
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Gentral  Bailroad,  with  like  proyisions  in  its  charter,  should  decide 
''to  receiye  and  convey  persons  and  articles''  on  its  railroad  only 
at  Bangor  and  Boston,  what  wonld  the  right  of  public  use  of  that 
road  be  worth  to  the  city  of  Portland  and  the  people  residing  along 
its  line,  remotely  from  and  between  those  cities?  And  what  would 
be  the  effect  of  this  arrangement  upon  the  business  of  those  cities 
and  the  intervening  towns  and  cities,  respectively?  Would  not 
such  illegal  action  be  a  substantial  denial  of  the  right  of  the  latter 
to  use  the  road,  and  tend  to  paralyze  their  business  for  the  benefit 
of  the  former. 

To  make  railroad  directors  the  sole  and  ultimate  judges  of  **  the 
times  and  places  "  when  and  where  the  corporation  will  ''  receive 
and  convey  persons  and  articles  "  on  the  line  of  its  road,  would  be 
to  give  railroad  corpora tious  the  power  to  control  the  markets  of 
the  country,  to  create  a  surplus  or  a  famine  in  agricultural,  min- 
eral and  oilier  products;  to  raise  or  reduce  the  wages  of  labor;  and 
to  promote  or  retard  at  pleasure  the  growth,  prosperity  and  welfare 
of  towns,  cities  and  country.  A  construction  that  leads  to  such 
results  is  inconsistent  with  the  nature  of  the  grant  to  the  defend- 
ant corporation,  contrary  to  its  spirit,  and  subversive  of  the  public 
objects  it  was  intended  to  promote.  The  legislature  will  not  be 
held  to  be  so  indifferent  to  the  trust  committed  to  it  as  to  divest 
itself  and  the  State  tribunals  of  authority  over  the  manner  in  which 
the  franchises  granted  by  it  are  to  be  exercised  in  the  important 
particulars  under  consideration,  unless  its  intention  to  do  so  is 
expressed  in  specific  terms. 

The  charter  of  the  corporation  in  question  contains  no  such  ex- 
pression. On  the  contrary,  it  explicitly  negatives  such  intention 
in  the  provision  it  makes  for  legislative  inquiry  into  the  manner  in 
which  the  privileges  and  franchises  granted  have  been  exercised 
and  employed,  with  a  view  "  to  correct  and  prevent  all  abuses  of 
the  same.'  And  what  more  fitting  occasion  for  such  inquiry  could 
there  be  than  the  public  grievance  we  are  considering. 

This,  provision  of  the  charter  contemplates  and  sanctions  the 
legislation  of  1871  upon  this  subject.  That  act  does  not  *^  enforce 
any  new  duties,  liabilities  and  obligations  "  upon  the  corporation, 
but  simply  provides  a  remedy  for  enforcing  the  performance  of 
existing  ones.  It  does  not  add  an  iota  to  the  burdens  devolved 
upon  the  corporation  by  its  charter,  but  it  simply  provides  a  mode 
of  inquiring  into  the  manner  in  which  the  corporation  has  exei^ 
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cised  its  privileges  and  franchises  with  respect  to  the  right  of  the 
public  to  use  its  road,  and,  if  need  be,  '^  to  correct  and  prevent  its 
abuses"  of  its  franchise  in  this  respect  Instead  of  inquiring  into 
and  correcting  the  alleged  abuse  itself,  as  the  legislature  of  Massa- 
chusetts have  done  in  several  instances,  with  the  subsequent  sanc- 
tion of  the  Supreme  Couri;  of  that  State,  the  legislature,  avoiding 
the  imputation  of  exercising  judicial  functions,  empowered  an  ex- 
isting tribunal  to  determine  that  question;  a  tribunal,  it  may  be 
observed,  quite  as  likely  to  afford  the  parties  a  full  and  impartial 
hearing,  and  to  render  as  intelligent  a  decision  as  would  be  secured 
by  the  direct  action  of  the  legislature.  The  constitutional  power 
of  the  legislature  to  confer  such  jurisdiction  and  authority  over 
this  subject  upon  the  railroad  commissioners  is  unquestionable, 
since  the  legislature,  as  we  have  seen,  has  the  right  to  provide  for 
the  correction  and  prevention  of  all  abuses  of  the  franchises  of  the 
corporation. 

While,  therefore,  we  are  by  no  means  of  the  opinion  that  the 
public  would  have  been  without  remedy  in  respect  to  the  grievance 
complained  of,  through  the  supreme  judicial  tribunal  of  the  State, 
if  the  act  of  1871  had  not  been  passed,  we  see  nothing  in  that  act 
that  conflicts  with  the  rights  of  the  corporation  represented  by  the 
defendant.  On  the  contrary,  we  think  that  the  charter  of  that 
corporation  contemplates  and  authorizes  that  legislation,  which 
provides  a  constitutional  and  convenient  mode  of  preventing  and 
correcting  the  abuses  of  railroad  corporations  in  respect  to  the 
public  uses  and  benefits  they  were  intended  to  subserve  and  confer, 
and  to  the  full  enjoyment  of  which  the  public  have  a  right  to  be 
admitted. 

It  is  suggested  that  the  case  of  State  v.  Nbyes,  47  Me.  205  and 
209,  is  in  conflict  with  the  conclusion  to  which  we  have  arrived  in 
the  case  at  bar.  We  think  otherwise.  Two  questions  were  decided 
in  that  case: 

1 .  That  inquiries  into  the  alleged  abuses  of  the  privileges  and 
franchises  granted  to  railroad  corporations,  in  given  case^,  come 
within  the  exclusive  jurisdiction  of  the  judicial  department  of  the 
government.  That  objection  does  not  lie  here,  as  the  legislature 
did  not  undertake  to  decide  the  question  in  controversy  itself,  but 
conferred  that  power  upon  an  existing  tribunal.  Besides,  the  Su- 
preme Court  in  Massachusetts,  as  it  must  be  conceded  with  great 
force  of  reasoning,  both  before  and  since  the  decision  in  State  v. 
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NayeSy  have  decided  that  question  otherwise,  folly  sustaining  the 
constitutional  authority  of  the  legislature  to  decide  the  question  of 
aJeged  abuse  itself,  without  the  intervention  of  the  judiciary  de- 
partment 0(nnmonwwJih  y.  Eastern  R.  R.  Co,^  ante;  Roxbury  v. 
Boston  d  Providence  R.  R.  Co.,  6  Gush.  424. 

2.  The  other  question  decided  in  State  v.  Noyes  was  that  the 
act  of  the  legislature,  modifying  the  rules  and  regulations  of  the 
company  touching  the  time  of  departure  of  trains,  was  inconsistent 
with  the  provision  in  the  charter  authorizing  the  directors  to  estab- 
lish rules  and  regulations  upon  that  subject,  there  being  no  abuse 
m  the  exercise  of  this  authority  by  the  directors.  The  directors,  in 
the  discharge  of  their  duty  in  this  respect,  had  fixed  the  time  for 
the  departure  of  trains  at  the  place  in  controyersy.  It  was  not 
pretended  that  these  were  unreasonable,  or  established  in  bad  faith* 
The  corporation,  moreover,  had  a  depot  at  that  point  for  receiving 
and  discharging  freight  and  passengers,  suitable  and  sufficient  to 
accommodate  the  public  in  that  vicinity.  The  act  of  the  legisla- 
ture, requiring  the  train  first  arriving  at  the  crossing  to  wait  twenty 
minutes  for  the  arrival  of  the  train  upon  another  road,  was  held  to 
be  a  modification  of  the  regulations  made  by  the  directors  under 
authority  of  the  charter.  In  the  6ase  at  bar,  there  is  no  modifica- 
tion of  chartered  rights  by  the  legislature,  but  simply  an  inquiry 
instituted  into  an  alleged  abuse  of  the  company's  franchise,  with 
judicial  powers  conferred  upon  an  appropriate  tribunal  to  enforce 
the  performance  of  the  public  duties  enjoined  by  the  charter,  if 
such  abuse  shall  be  found  to  exist.  When  carefully  examined,  the 
case  of  State  v.  Noyes  will  be  found  to  be  not  inconsistent  with  the 
result  to  which  we  have  arrived  in  the  case  under  consideration. 

The  case  shows  that  there  was  a  full  hearing  of  the  parties,  and 
a  thorough  examination  of  the  case  by  the  railroad  commissioners, 
and  we  see  no  reason  for  a  further  hearing  at  the  bar  of  this  court. 

Otnxnire,  WAiax>ir,  Basbows  and  Dajtvobth,  JJ.,  concurred. 

Bxceptions  overruled. 
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(88Me.»6.) 

AafliMy— Am9  far  eampany  bound  by  tkUements  of  ticket  agtuU.    BBumngtn 

stopping  of>or  at  intertnediate  station. 

Plaintiff,  before  pnrchaaing  a  ticket  at  a  railway  station  for  another  station  on 
the  same  line,  informed  the  company's  ticket  agent  that  he  wished  to  stop 
off  at  an  intermediate  station  and  then  resume  his  journey  to  its  destination. 
The  agent  told  him  he  could  do  so,  and  he  thjsn  purchased  a  ticket  to  sncb 
destination,  which  contained  a  statement,  **  good  for  this  day  only/'  He 
stopped  off  at  the  intermediate  station  and  resumed  his  journey  by  another 
train.  Upon  refusing  to  pay  fare  to  the  conductor,  who  declined  to  accept 
the  ticket,  he  was  ejected  from  the  train,  no  tender  of  the  extra  amount  he 
had  paid  on  his  ticket  being  made.  To  within  a  few  days  previous  to  the 
time,  stop-over  tickets  had  been  given  by  conductors,  but  the  rule  had  been 
changed.  HM,  that,  under  the  circumstances,  the  ejection  was  wrongful, 
and  a  verdict  against  the  railway  company  for  damages  therefor  was  sna- 
tained.* 

ACTION  by  Silas  H.  Burnham  against  the  defendant,  to  recover 
damages  for  his  ejectment  from  a  railway  train  of  defendant, 
upon  which  he  was  riding  as  passenger.  The  plaintiff,  intending 
to  trayel  from  South  Paris,  on  defendant's  road,  to  Gorham,  and 
thence  to  Northumberland,  both  of  which  places  were  on  defendant's 
road,  asked  the  defendant's  ticket  seller  and  station  agent  at  South 
Paris  what  course  would  be  proper,  to  buy  a  ticket  to  Gorham  and 
another  at  that  place  to  Northumberland,  or  to  buy  one  ticket 
through  to  Northumberland.  He  was  told  by  the  agent  to  buy  a 
ticket  through  to  Northumberland,  and  that  the  conductor  on  the 
train  would  give  him  a  stop-over  check,  allowing  him  to  get  off  at 
Gorham  and  resume  his  journey  by  another  train.  He  accordingly 
purchased  and  paid  for  a  ticket  to  Northumberland,  which  wiu 
stamped,  **  good  for  this  day  only,"  and  took  a  train  running  to 
that  place.  He  asked  the  conductor  on  the  train,  when  called  upon 
for  his  ticket,  for  a  stop-over  check  at  Gorham,  and  was  by  him 

See  EUnort  v.  Sands^  18  Am.  Rep.  617,  as  to  limitation  en  a  railroad  tiokel 
"good  for  this  day  only.**  See  as  to  stopping  over,  IfoCIurev.  PhUadfJpkia^ 
Wilminoton  <fe  BaUimore  R»  R,  Co.,  6  Am.  Rep.  84&,  and  note;  DUtrichv,  PetHL 
R.  R.  Co.,  10  id.  711,  and  note.  —  Rxp. 
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informed  that  stop-oyer  checks  had  lately  been  discontinued.  This 
oondnotor  allowed  him  to  retain  his  ticket^  stating  that  he  would 
probably  be  allowed  to  continue  his  journey  upon  the  ticket  He 
stopped  at  (Jorham,  and  the  next  day  resumed  his  journey  toward 
Northumberland.  The  conductor  of  the  train  he  took  first  accepted 
his  ticket,  but,  upon  discovering  that  it  bore  date  of  the*  preceding 
day,  tendered  it  back  to  plaintiff,  telling  him  he  must  pay  his  fare 
or  leave  the  train.  Plaintiff  informed  the  conductor  of  the  state- 
ments made  by  the  ticket  agent,  but,  notwithstanding,  he  was  by 
such  conductor  and  a  brakeman  ejected  from  the  train.  At  the 
time  the  conductor  used  insolent  and  abusive  language  to  plaintiff. 
At  the  trial  of  the  action,  defendant  asked  the  court  to  instruct 
the  jury  that  a  contract  or  regulation  making  a  ticket  good  only 
for  the  day  of  issue  was  reasonable,  and  that  the  holder  of  such 
ticket  was  entitled  to  ride  thereon  only  on  that  day,  and  that  if 
offered  upon  another  day,  the  passenger  offering  it  and  refusing  to 
pay  fare  could  be  lawfully  excluded  from  the  train;  that  defendant 
was  not  liable  for  punitive  damages.  The  court  refused  so  to  in- 
struct, and  told  the  juiy  that  plaintiff  was  entitled  to  recover  for 
the  removal  from  the  train.  The  question  of  damages  alone  was 
left  to  the  jury,  and  they  were  directed  not  to  award  any  unless 
they  found  that  the  expulsion  was  not  an  honest  attempt  to  obey 
orders  on  the  part  of  the  conductor,  but  was  willful,  wanton  and 
insulting.  They  found  for  the  plaintiff  for  t450  damages.  Defend- 
ant moved  to  set  aside  the  verdict  as  excessive,  and  also  filed  excep- 
tions to  the  instructions  refused  and  given  by  the  court 

A.  A.  Sirout  and  Oeo.  A,  Wilson,  for  plaintiff. 

J.  d  E.  Randy  for  defendant,  cited  1  Bedfield  on  Bailways,  99, 
100,  etc.;  Cheney  v.  B.  £  M.  R.  R.,  11  Mete.  121;  B.  £  L.  R.  R. 
Co*  V.  Proctor,  1  Allen,  267;  Beebe  v.  Ayers,  28  Barb.  275. 

Daiittobth,  J.  In  this  case  there  is  no  conflict  of  testimony,  so 
tar  as  it  relates  to  the  liability  of  the  defendants;  no  facts  in  rela- 
tion to  this  point  for  the  jury  to  pass  upon.  The  instruction  was 
that  the  action  could  be  maintained,  leaving  only  the  question  of 
damages  to  the  jury.  If  this  was  correct,  the  defendants  have  no 
cause  of  complaint  for  the  refusal  of  the  requests  for  certain  instruc- 
tions made  by  them.  On  the  16th  of  February,  1871,  the  plaintiff 
purchased  of  the  defendant's  station  agent  at  South  Paris  a  ticket 
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entitling  him  to  a  passage  from  that  place  to  Northumberland. 
Upon  the  ticket  was  indorsed  the  date  and  ''good  for  this  day 
only."  In  the  absence  of  other  testimony,  this  would  have  been 
proof  of  a  contract  for  a  passage  on  the  train  that  went  through  on 
that  day.  But  the  plaintiff  stopped  at  Oorham,  an  intermediate 
station,  atid  the  next  morning  got  upon  the  cars  to  compliete  hia 
journey,  claiming  the  right  to  do  so  by  yirtue  of  the  ticket  pur- 
chased the  day  before,  and  refused,  upon  demand  of  the  conductor, 
to  pay  any  further  fare,  whereupon  he  was  expelled  from  the' cars. 
This  expulsion  is  now  justified  on  the  ground  that  the  ticket  is  the 
only  admissible  CTidence  of  the  contract  between  the  parties,  and 
is,  therefore,  conclusiye  upon  that  point. 

But  it  is  seldom,  if  ever,  that  the  ticket  embodies  all  the  elements 
of  the  contract  The  running  of  the  trains,  as  well  as  all  reason- 
able rules  prescribing  the  manner  and  facilitating  the  business  of 
carrying  passengers,  certainly,  so  far  as  known,  become  a  part  of 
the  contract,  and  may  be  proyed  by  either  party,  though  not  in- 
dcrsed  upon  the  ticket  Sears  y.  Eastern  R.  R.  Co.,  14  Allen, 
433.  In  the  case  at  bar  the  inquiry  presented  is — what  is  the 
contract  ?  Not  whether  the  rule  of  the  company,  or  the  contract 
expressed  by  the  ticket,  is  reasonable.  No  objection  is  made  to 
the  authority  of  the  company  to  make  such  a  rule  or  contract 
Bui  did  the  plaintiff  haye  such  a  knowledge  of  the  rule  as  to  make 
it  binding  upon  him,  or  did  he  in  any  way  assent  to  it  as  a  part  of 
the  contract  for  his  passage  from  South  Paris  to  Northumberland* 
As  either  party  may  proye  terms  of  the  contract,  not  expressed  upon 
the  ticket,  so  either  party  may  proye  the  acceptance,  or  rejection, 
or  waiyer  of  any  terms  thereon  indorsed.  The  ticket  .6  not  a  writ- 
ten contract,  signed  by  the  parties.  It  is,  at  most,  eyidence  of  some 
existing  contract  for  a  passage  between  two  places  named,  and  that 
the  holder  has  paid  the  fare  demanded. 

Upon  the  plaintiff's  ticket  we  find  the  indorsement  ''good  for 
this  day  only."  The  fact  that  he  accepted  and  produced  it  aa 
proof  of  his  right  to  a  passage  would  certainly  be  prima  facie  eyi- 
dence of  his  right  to  a  passage  on  the  day  of  its  date  alone,  and 
possibly  he  would  not  be  permitted  to  deny  that  he  was  bound  bj 
that  indorsement,  unless  he  could  show  that  his  assent  had  been 
withheld  with  the  knowledge  and  consent  of  the  company.  Thit 
he  attempts  to  do,  by  showing  just  what  contract  was  made  with 
the  ticket  agent  at  South  Paris.     But  it  is  said  this  agent  had  no 


JULY  TEEM,  1873.  223 

Bimliftm  T.  Gimnd  Trunk  BallwAj  Oo. 

sathority  to  change  any  of  the  mies  of  the  company,  and,  there- 
fore, his  acts  or  statements  upon  this  point  are  not  admissible.  It 
may  be  conceded  that  this,  or  any  other  agent,  had  no  authority  to 
chuige  or  abrogate  any  rule  established  by  the  company,  but  the 
consequences  claimed  will  by  no  means  follow.  He  was  placed 
there  for  the  purpose  of  selling  tickets,  and,  it  may  be  admitted, 
such  tickets  as  will  secure  a  passage  in  accordance  with  the  rules 
of  the  company.  The  plaintiff  desired  to  purchase  just  such  a 
ticket.  He  was  ignorant  of  the  rules  of  the  company,  but  wished 
to  go  oyer  a  portion  of  the  road  one  day  and  another  portion  the 
next  day.  The  rules  make  a  part  of  the  contract.  It  seems  that 
before  this  the  conductor  had  been  permitted  to  give  ^*  stop-oyer 
checks.''  This  custom  had  been  abrogated  but  a  few  days  previous, 
of  which,  so  far  as  appears,  no  notice  had  been  given.  This  is  the 
very  point  upon  which  the  plaintiff  desires  information.  To  whom 
shall  he  go  to  obtain  it?  To  whom  can  he  go  but  to  the  person 
appointed  by  the  company  for  the  purpose  of  giving  such  informa- 
tion and  selling  the  proper  tickets?  To  that  person  he  does  go, 
and  is  informed  that  the  custom  of  giving  stop-over  checks  still  con- 
tinues, and  that  it  is  necessary  to  purchase  but  one  ticket.  Relying 
upon  this  information,  as  he  was  justified  in  doing,  he  purchased 
his  ticket  and  paid  the  fare  demanded  for  the  whole  distance. 

The  real  contract  between  the  plaintiff  and  the  ticket  agent  was 
made  before  the  ticket  was  seen.  The  plaintiff  paid  his  money 
upon  the  statement  of  the  agent,  and  not  upon  any  indorsement 
upon  the  ticket.  He  took  the  ticket,  not  as  expressing  a  contract, 
but  as  proof  of  the  contract  he  had  already  made  with  the  agent. 
He  had  neither  seen  nor  assented  to  the  indorsement,  nor  was  he 
asked  to  assent  to  it.  As  between  the  plaintiff  and  agent  the  con- 
tract was  definite,  with  no  misunderstanding  or  suggestion  of  it. 

Under  that  contract  the  plaintiff  commences  his  journey,  and  on 
the  first  day  asked  for  his  "  stop-over  check,"  and  is  informed  by 
the  conductor,  not  that  his  ticket  is  not  sufficient,  or  in  any  way 
different  from  those  previously  issued,  but  that  his  orders  were  not 
to  give  out  any  more  "  stop-over  checks."  Still  he  was  permitted  to 
retain  his  ticket,  encouraged  to  expect  that  he  would  be  permitted 
to  complete  his  passage  according  to  his  understanding  of  the  con* 
tract  On  the  next  day,  however,  his  ticket  was  refused,  and,  upon 
demand  being  made,  he  refused  to  pay  a  second  fare,  whereupon  he 
was  expelled  from  the  cars. 


224  MAINE, 

Sftoo  National  Bank  t.  Banbora. 

The  oondndtor  acted  in  obedience  to  orders  from  his  superiorg ; 
ths  plaintiff,  in  obedience  to  information  he  had  reoeiyed  from  the 
ticket  agent,  and  upon  which  he  had  paid  his  money;  surely,  then^ 
he  was  not  in  the  wrong.  Bat  it  is  said  the  company  were  not 
bound  by  the  contracts  of  the  agent  Admit  it.  The  conductor 
had  proof  from  the  ticket  that  the  fare  had  been  paid  for  the  whole 
distance,  and  from  the  statements  of  the  plaintiff,  which  he  had  no 
reason  to  doubt,  and  which  were  confirmed  by  the  customs  so  lately 
abrogated,  that  he  had  paid  it  upon  the  representations  of  the 
agent  that  the  ticket  would  carry  him  through.  If,  under  these 
circumstances,  the  company,  through  the  conductor,  would  repu- 
diate or  deny  the  contract,  the  least  they  could  do  would  be  to  pay 
back  the  surplus  money  that  they  had  received,  or  deduct  it  from 
the  fare  claimed,  neither  of  which  was  done,  or  offered  to  be  done, 
and  this  they  were  legally  bound  to  do  before  refusing  to  execute 
the  contract  made  by  their  agent,  even  if  they  were  not  bound  by 
it  Chmey  y.  B.  it  M.  R.  R.  Co.^  11  Mete.  121;  1  Bedfield  on  Bail- 
ways,  100,  note. 

Walton,  Diokbbson  and  Babbows,  JJ.,  concurred. 

Applbton,  C.  J.,  did  not  concur. 

VlBGiN;  J.,  having  been  of  counsel,  did  not  sit 

JBxceptions  and  moium  werruUd. 


Saoo  National  Bane  v.  Sanbobn. 

(68  Me.  MO) 
IndoftmneiU  —  nctiu  of  dishonor  $ent  bjf  mail  to  indorter. 

Defendant,  an  indoner  on  a  note,  had  lived  in  the  town  of  Baldwin,  bat  at  the 
time  the  note  became  dae  lived  in  the  adjoining  town  of  Denmark.  The 
notaiy  who  presented  and  protested  the  note  was  told  by  those  most  llkelj 
to  know,  that  defendant  still  resided  in  Baldwin  and  sent  the  notice  of 
dishonor  by  mail  addressed  to  him  at  ''Baldwin."  There  was  no  post- 
office  of  that  name,  bat  there  were  three  post-offices  in  the  town,  respectlvelj 
named  North,  "East  and  West  Baldwin,  and  the  acceptance  of  a  notice  of  the 
dishonor  of  a  previoas  note  sent  to  defendant  at  Baldwin  had  been  admitted 
by  him.  ffeld^  that  plaintiff  exercised  reasouable  diligence  to  give  notice  to 
defendant,  and  the  notice  given  was  safflcient  to  chaige  defendant. 
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ACTION  by  plaintiff  .against  Ephraim  Sanborn  upon  a  promissoiy 
note^  made  by  one  Dyer  to  the  order  of  said  Sanborn  and 
payable  at  either  bank  in  Saco.  This  note  was  given  in  renewa! 
of  another  note  of  the  same  parties.  At  the  time  the  previoas  note 
came  due,  it  was  not  paid,  and  a  notary  protested  the  same  and 
sent  the  ordinary  notice  by  mail  to  the  defendant.  The  notice  was 
directed  to  '' Baldwin/'  which  was  the  name  of  a  town  where 
defendant  had  resided  for  many  years.  The  notary  at  the  time  was 
informed  by  those  most  likely  to  know  that  defendant  still  liyed  in 
Baldwin,  bat  the  fact  was,  that  he  had  then  removed  to  Denmark. 
an  adjoining  town.  There  was  no  post-office  by  the  name  of  Bald- 
win,  but  there  were  three  post-offices  in  the  town,  namely:  North 
Baldwin,  East  Baldwin  and  West  Baldwin.  To  this  notice  defend- 
ant, however^  responded  and  called  upon  the  plaintiff  and  arranged 
a  settlement  of  the  note.  The  note  in  suit  when  dae  was  protested 
by  another  notary,  and  he  having  been  told  by  plaintiff's  cashier 
that  defendant's  address  was  Baldwin,  he  mailed  the  notice 
directed  to  him  at  that  place.  There  were  pat  in  evidence  two 
directories  which  were  shown  to  be  in  common  use  in  Saco  at  the 
time  the  note  matured,  which  gave  defendant's  residence  as  Den- 
mark.   The  evidence  was  reported  to  the  coart  for  jadgment. 

Edtoard  Eaatmany  for  plaintiff. 

Mattocks  &  FoXy  for  defendant,  cited,  upon  the  question  of 
notice,  BecJcwith  v.  Smithy  22  Me.  125;  CUy  Bank  v.  Pughy  19  La. 
Ann.  43;  Davis  v.  BukhaiUy  4  Humph.  53;  CuyUr  v.  WiUiSy  4 
Wend.  398. 

Walton,  J.  The  plaintiffs  aver,  and  they  most  of  course  prove, 
that  the  defendant  was  legally  notified  of  the  dishonor  of  the  note 
in  suit.  But  legal  notice  is  not  necessarily  actual  notice.  Proof 
that  a  letter  containing  ihh  proper  information  was  seasonably  put 
mto  the  post-office  directed  to  the  indorser  at  the  place  where,  after 
diligent  inquiry,  he  was  supposed  to  reside,  will  sustain  the  aver- 
ment of  notice,  although  as  matter  of  fact  the  indorser  did  not  re- 
side there,  and  the  letter  never  reached  him. 

This  point  was  directly  decided  in  8hsd  v.  BreUy  1  Pick.*  401. 
The  court  there  say  that ''  an  averment  of  notice  will  be  sufficiently 
proved  by  showing  that  the  steps  necessary  to  give  the  notice  hare 
been  taken;  if  subsequently  received,  it  will  relate  to  the  time  when 
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it  was  sent;  if  never  received,  the  fact  of  having  put  it  in  the  proper 
train  is  enongh." 

So,  in  Hill  v.  Varrell,  3  Me.  233,  the  court  say  that  if  the 
defendant  had  resided  at  New  Orleans,  a  notice  directed  to  him  at 
that  place  would  have  been  sufficient,  though  the  letter  had  never 
reached  him. 

If  the  indorser  changes  his  residence,  and  does  not  give  the  holder 
notice  of  such  change,  and  he  does  not  in  fact  know  it,  and  is  not 
guilty  of  negligence  in  not  knowing  it,  notice  sent  to  his  former 
place  of  rosidenoe  is  sufficient.  And  when  nothing  has  occurred  ta 
suggest  the  idea  of  a  change,  no  inquiry  is  necessary.  Men  do  not 
go  into  the  street  to  inquire  for  another's  residence  when  they  sup* 
pose  they  already  know  it.  Bank  of  Utica  v.  PhiUipa^^  3  Wend.  408; 
Oawtry  v.  Doane^  61  N.  Y.  84 

And  if,  upon  inquiry  of  a  person  likely  to  know,  such  an  answer 
is  received  as  leaves  no  reasonable  doubt  upon  the  mind  of  the  inqui- 
rer that  the  indorser's  residence  is  ascertained,  no  further  inquiry 
is  necessary.  The  inquiries  should  be  pursued  till  all  sources  of  in- 
formation are  exhausted,  unless  a  satisfactory  answer  is  sooner 
received;  but  when  a  satisfactory  answer  is  received,  the  inquiries 
may  stop.     Bank  of  Utica  v.  Bender^  21  Wend.  643. 

And  if  there  are  two  or  more  post-offices  in  a  town,  notice  directed 
to  the  town  generally  is  sufficient,  unless  the  sender  knew,  or  w&b 
negligent  in  not  knowing,  the  particularoffice  at  which  the  indorser 
was  in  the  habit  of  receiving  his  letters.  Morton  v.  Weatcott,  S 
Oush.  425;  Oobet  Bank  v.  RusseUy  4  Gray,  167. 

These  familiar  principles  are,  in  our  judgment,  a  sufficient  an- 
swer to  all  the  defendant's  objections.  In  other  words,  the  evidence 
satisfies  us  that,  upon  the  dishonor  of  the  note  in  suit,  the  plaintilEi 
did  exercise  reasonable  diligence  to  communicate  knowledge  of 
that  fact  to  the  defendant.  And  we  further  hold  that  the  averment 
of  notice  in  the  plaintiffs'  declaration  is  sufficiently  proved  by  the 
evidence  that  a  letter,  containing  the  proper  information,  was  sea- 
sonably put  into  the  post-office,  directed  to  the  defendant  at  the 
town,  where  the  plaintiffs  had  reason  to  believe,  and  did  in  fact  be- 
lieve, he  resided. 

Appletov,  0.  J.,  DiOKBBflOV,  Babbowb,  ViBGnr  and  PBrxB& 

JJ.,  concurred. 

Judgment  for  ihepjainhff. 
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Dmrmer  y.  Hopkivbov. 

(68M«.8BIU 

UBharvMtod  eropi  go  to  a  devisee  of  the  land  and  not  to  the  ezeentor,  hot  m 
against  the  hein  at  law  the j  go  to  the  ezecator. 

ACTION  of  trover^  brought  by  Daniel  Dennet,  executor,  etc.^  of 
Nathan  Hopkinson,  deceased,  against  Samuel  Hopkinson,  for 
the  conyersion  of  cerfcain  hay  in  a  bam  and  certain  crops  of  com, 
beans,  etc.,  gathered  and  stored  upon  premises  belonging  to  testa- 
tor at  the  time  of  his  death.     The  facts  were  these: 

The  testator  by  the  first  clause  of  his  will  devised  the  farm  upon 
which  the  said  hay  and  crops  grew  as  follows: 

''  First,  I  give,  devise  and  bequeath  to  Nathan  Hopkinson,  son 
of  my  cousin,  Samuel  Hopkinson,  now  residing  in  the  State  of  Illi- 
nois, my  homestead  farm;  also  all  the  live  stock  of  all  kinds,  and 
all  the  farming  utensils,  implements  and  tools  not  otherwise  dis- 
posed of.  which  I  may  leave  at  my  decease,  to  have  and  to  hold  to 
the  said  Nathan  Hopkinson,  his  heirs  and  assigns  forever/' 

Said  Samuel  Hopkinson  was  the  defendant  herein,  and  his  soUf 
who  resided  with  him,  was^  at  testator's  death,  about  six  years  old. 
Another  clause  of  the  will  was  as  follows: 

''  Twenty-faurih,  Until  Nathan  Hopkinson,  named  in  the  first 
devise  and  bequest  in  this  will,  shall  arrive  at  the  age  of  twenty- 
one  yearsy  I  give  and  bequeath  the  use,  improvement  and  income 
of  my  said  farm  and  of  the  live  stock  and  farming  tools,  utensilf 
and  implements  to  the  said  Samuel  Hopkinson,  his  father;  provided 
and  on  condition  that  the  said  Samuel  shall  keep  the  farm,  build- 
ings and  fences,  tools  and  utensils,  in  as  good  order  and  condition 
as  when  they  shall  be  left  by  me,  and  shall  keep  the  stock  good, 
without  diminution  or  depreciation  and  shall  support  and  properly 
educate  said  Nathan  till  he  arrives  at  full  age.  And  I  also  give 
and  bequeath  all  the  household  furniture  and  other  articles  of  per- 
sonal property  in  and  about  the  buildings  to  the  said  Samuel,  to 
be  used  by  him  till  the  said  Nathan  becomes  of  age,  and  afterward 
to  the  said  Nathan  as  his  own  property." 
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By  other  clauses,  testator  gave  numerous  legacies  and  directed 
the  division  of  the  surplus  of  his  estate,  after  paying  debts  and  leg- 
acies,  and  appointed  plainti£F  executor. 

The  hay  was  harvested  before  testator's  death,  the  other  crops 
after.  Subsequent  to  such  death,  defendant  took  possession  of  the 
farm  and  consumed  and  sold  the  hay  and  other  crops. 

The  executor,  after  demanding  such  crops  or  pay  therefor,  and 
being  refused,  brought  this  action.  The  case  was  Bubmitted  upon 
an  agreed  statement  of  facts. 

Z.  B.  Dennett 9  for  plaintiff. 
Edvnn  B.  Smithy  for  defendant 

Waltok,  J.  Unharvested  crops  go  to  a  devisee  of  the  land, 
and  not  to  the  executor.  As  against  the  heirs  at  law,  they  go  to 
the  executor;  but  as  against  a  devisee  they  do  not. 

It  is  not  easy,  says  Mr.  Hargrave,  to  account  for  this  distinction, 
which  gives  com  growing  to  the  devisee,  but  denies  it  to  the  heir. 
Mr.  Broom  also  expresses  the  same  opinion.  Lord  Ellenbobouoh 
tJiought  the  distinction  '^  capricious."  But  they  all  agree  that 
euch  is  the  law. 

Mr.  Broom's  statement  of  the  law  is  as  follows.  He  says  thai 
where  a  tenant  in  fee  or  in  tail  dies  after  the  com  has  been  sown, 
but  before  severance,  it  shall  go  to  his  personal  representatives  and 
not  to  the  heir;  but  if  a  tenant  in  fee  sows  the  land,  and  then  de- 
vises the  land  by  will,  and  dies  before  severance,  the  devisee  shall 
have  the  com,  and  not  the  devisor's  executors.  Broom's  Legal 
Maxims,  4th  ed.,  269. 

Lord  Ellenbobough's  explanation  of  the  distinction  is  as  f ollowa 
He  says  that  in  the  testator  himself  the  standing  com,  though  part 
of  the  realty,  subsists  for  some  purposes  as  a  chattel  interest,  which 
goes,  on  his  death,  to  his  executors  as  against  the  heirs,  though  as 
against  the  executors  it  goes  to  the  devisee  of  the  land,  upon  the 
presumption  that  such  was  the  intention  of  the  devisor  in  favor  of 
his  devisee;  but  that  this  presumption  may  be  rebutted  by  other 
words  in  the  will,  which  show  an  intent  that  the  executor  shaU 
have  it.     West  v.  Moore,  8  East,  339. 

And  in  a  case  tried  before  Holt,  0.  J.,  where  the  question  was 
whether  com  growing  passed  to  the  devisee  of  the  land  or  hii 
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mother,  the  widow,  to  whom  the  testator  had  bequeathed  ^*  all  his 
goods,  chattels,  etc,  and  the  stock  of  his  farm,"  the  case  of  Spen- 
cety  Winch.  51,  was  urged,  where  it  was  resolved  that  the  devisee 
of  land  sown  should  have  the  com,  and  not  the  executor  of  the 
devisor;  to  which  it  was  answered,  ^'  that  is  true,  if  the  intention 
of  the  testator  does  not  appear  to  be  otherwise/'  And  Holt,  0.  J., 
held  that  in  that  case  it  did  appear  that  the  intention  of  the  testa- 
tor was  otherwise.  It  has  been  doubted  whether  Ohief  Justice 
Holt's  construction  of  the  will  was  correct;  but  the  decision  is  val- 
uable as  showing,  first,  that  the  general  rule  of  law  is  that  a  devisee 
of  the  land  will  hold  the  unharvested  crops;  second,  that  the  rule 
is  based  on  the  presumption  that  such  was  the  intention  of  the 
testator;  and,  third,  that  this  presumption  may  be  rebutted  by 
other  clauses  in  the  will  showing  that  such  was  not  his  intention. 
Cox  V.  Oodsalve^  6  East,  604,  note. 

And  such,  we  take  it,  is  the  settled  rule  where  the  common  law 
is  in  force.  It  is  not  only  so  laid  down  in  the  text-books  and  cases 
already  cited,  but  in  many  others.  BuUer's  Nisi  Prius,  34;  Ooke 
Litt,,  §  68,  note  2;  4  Bacon's  Ab.,  Bouvier's  ed.,  83;  1  Ohitty's  Gen- 
era!  Practice,  92;  2  Bl.  Com.,  Sharswood's  ed.,  122,  note  2;  2  Redf. 
on  Wills,  141;  Broom's  Legal  Maxims,  4th  ed.,  269;  Gilbert  on  Ev. 
214;  Cro.  Eliz.  61;  Spencer^ 8  Cdse,  Winch.  61;  Coxy.  Godsalve,  6 
East,  604;  West  v.  Moorey  8  id.  339. 

We  find  on  examination  that  in  many  of  the  States  this  matter 
is  regulated  by  statute;  but  we  are  not  aware  of  any  such  statute 
in  this  State.  There  is  a  provision  that  when,  from  any  cause, 
there  is  a  delay  in  granting  letters  testamentary,  or  of  administra- 
tion, a  special  administrator  may  be  appointed,  whose  duty  it  shall 
be  to  collect  all  the  goods,  chattels  and  debts  of  the  deceased,  con- 
trol and  cause  to  be  improved  all  his  .real  estate,  and  collect  the 
rents  and  profits  thereof,  and  preserve  them  for  the  executor  or  ad- 
ministrator thereafter  appointed,  etc.  R.  S.,  ch.  64,  §  38.  And  we 
find  another  provision,  declaring  that  if  any  part  of  the  real  estate 
is  used  or  occupied  by  the  executor  or  administrator,  he  shaU 
account  for  the  income  thereof  to  the  devisees  or  heirs  in  the  man- 
ner ordered  by  the  judge  of  probate,  etc.  B.  S.,  ch.  64,  §  55.  But 
these  provisions  were  obviously  intended  for  other  purposes,  and 
were  not  designed  to  change  the  rule  of  the  common  law  with  re* 
spect  to  the  ownership  of  unharvested  crops. 

And  we  are  inclined  to  think  the  law  is  best  as  it  is;  that 
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although  the  rale  which  gives  to  the  devisee  of  the  land  the  anhar- 
vested  crops,  and  denies  them  to  the  heir  at  law,  may  seem  to  be 
onphilosophioaly  it  is  nevertheless  founded  in  practdoal  wisdom. 
Not  nnfreqnently  the  heirs  at  law  are  mere  children,  without  dis- 
oretlon  of  their  own,  to  enable  them  to  care  for  the  growing  crops, 
and  without  legal  guardians  to  aid  them.  They  are  sometimes 
scattered  and  far  away.  The  death  of  the  ancestor  may  be  sudden, 
and  the  condition  of  his  family  such  that  the  crops,  unharvested 
as  well  as  harvested,  may  be  needed  for  their  immediate  support 
Will  it  not  be  better,  therefore,  in  the  great  majority  of  cases  that 
all  the  crops,  the  unharvested  as  well  as  those  that  are  harvested, 
should  be  regarded  as  personal  property,  and  go  to  the  administra- 
tor ?  We  cannot  resist  the  conviction  that  it  is  better  that  it  should 
be  so. 

Not  so,  however,  of  a  devisee  of  the  land.  He  is  the  selected 
object  of  a  specific  donation.  If,  for  any  cause,  it  is  probable  that 
he  will  not  be  in  a  condition  to  take  charge  of  it  at  the  donor's 
death,  the  contingency  can  be  provided  for  in  the  will.  It  is  a 
matter  which  the  testator  would  be  likely  to  think  of,  and  provide 
for,  if  necessary.  If  there  is  no  such  provision,  and  the  gift  is  un- 
conditional, without  words  of  limitation  or  restraint,  we  think  it 
may  fairly  be  presumed  that  it  was  the  intention  of  the  donor  that 
his  donee  should  take  the  land,  as  a  grantee  would  take  it,  with 
the  right  to  immediate  possession,  and  the  full  enjoyment  of  all 
that  is  growing  upon  it,  as  well  the  unsevered  annual  crops,  as  the 
more  permanent  growth. 

In  this  case  the  homestead  farm  of  the  testator  was  devised  to 
his  cousin  and  his  cousin's  son  —  the  father  to  have  the  use,  im- 
provement and  income  of  it  till  the  son  should  arrive  at  age,  the 
son  then  to  have  it  as  his.  own  property.  There  is  nothing  in  the 
devising  clauses,  or  in  any  other  part  of  the  will,  to  rebut  the  pre- 
sumption  that  the  devisees  were  to  have  the  unharvested  crops  that 
might  be  growing  upon  it.  at  the  time  of  the  testator's  death.  On 
the  contrary,  the  presumption  is  very  much  strengthened  by  the 
fact  that  the  testator  gave  all  his  live  stock  and  farming  tools,  and 
all  his  household  furniture  and  other  articles  of  personal  property 
in  and  about  the  buildings  to  the  same  persons.  It  is  impossible 
to  except  out  of  these  two  sweeping  clauses,  any  of  the  crops, 
whether  harvested  and  in  the  bams,  or  still  growing  upon  the  land 
unharvested.    If  harvested  and  in  the  bams,  they  would  pass  by 
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tirtne  of  that  clause  in  the  will  which  bequeaths  all  articles  of  per- 
sonal property  in  and  about  the  buildings.  If  not  harrested  they 
passed  as  part  and  parcel  of  the  realty. 

The  result  is  that  this  action,  which  is  troyer  by  the  executor, 
agiJnst  one  of  the  devisees  named,  for  the  conversion  of  these  same 
crops  to  his  own  use,  cannot  be  maintained.  As  against  the  exec- 
utor, the  defendant's  was  the  better  title. 

Applbton,  C.  J.,  DKniBsoK,  Babsowb,  Daxvobtr  and  Vib- 
OIK,  JJ.,  concurring. 

Judgment  far  the  defendant. 


Hill  y.  &izvjdsbos. 

(68M«.a84.) 

Oifl — af  hank  deporiL  Judgmeni,  whe  nei  hawUt  bjf, 

M.,  who  had  money  on  deposit  in  a  sayingB  bank,  handed  her  bank-book  to  C, 
at  the  same  time  saying  to  him  that  she  gaye  the  money  in  that  book  to  H. 
and  L,  and  reqaested  him  to  keep  the  book  and,  after  her  decease,  diyide  the 
money  between  H.  and  1.  Held,  a  yalid  gift  to  H.  and  I.  of  the  money  in 
deposit.    (6ss  note,  p.  288.) 

C  was  the  administrator  of  the  estate  of  M.  In  an  action,  by  her  heirs  against 
him,  to  which  H.  and  I.  were  not  parties,  judgment  was  rendered  requiring 
him  to  indnde  the  deposit  in  the  inyentory  of  M.'s  estate.  BM,  that  H.  and 
L  were  not  bound  by  the  Judgment. 

BILL  by  Harriet  Hill  and  Isabella  Stevenson  against  William 
Stevenson,  as  administrator,  etc.,  of  Alice  Murch,  deceased. 
The  intestate  was  mother  of  the  complainants,  and  defendant  hus- 
band of  one  of  them.  The  bill  prayed  that  defendant  be  required 
to  pay  to  complainants  a  sum  of  money  which  had  been  placed  on 
deposit  by  the  deceased  in  the  Saco  and  Biddeford  Savings  Institu- 
tion, and  which  complainants  claimed  had  been  given  to  them.  The 
circumstances  constituting  the  alleged  gift  were  these:  At  the  time 
the  intestate  deposited  the  money  she  took  from  the  bank  a  pass- 
book of  the  ordinary  kind  containing  an  entry  of  her  deposit.    In 
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1S63,  as  stated  by  a  witness,  the  husband  of  complainant,  HiU^ 
this  took  place:  ''She  handed  me  that  book — pat  it  into  my 
band  — and  said  that  she  gave  the  money  in  that  bank — on  that 
book  —  to  my  wife  and  Isabella  Stevenson.  She  said,  '  I  give  that 
to  Han  iet  and  Isabella.'  She  said  she  wanted  me  to  take  the  book^ 
and  take  care  of  it,  and,  after  her  decease,  to  divide  the  money 
equally  between  Harriet  and  Isabella.  She  said  this  money  waa 
her  own  private  property,  and  no  part  of  her  husband's  estate;  that 
her  husband  gave  each  of  the  boys  a  homeste^  and  about  $1,000, 
but  didn't  give  the  girls  any  thing.  I  took  the  book  and  have  held 
it  ever  since  till  last  January,  when  it  was  used  in  evidence  in  a  case 
tried  before  the  Supreme  Court  at  Saoo,  and  left  with  the  clerk  of 
the  court  with  the  papers  in  that  case." 

The  book  was  retained  by  the  witness  until  after  the  death  of  the 
intestate,  which  took  place  in  1867. 

The  defendant,  believing  the  money  in  the  bank  to  belong  to 
complainants,  refused  to  include  it  in  the  inventory  of  intestate's 
estate.  Proceedings  at  law  were  instituted  by  the  heirs  of  the  in- 
testate, other  than  complainants  herein,  to  compel  this  to  be  done, 
and  in  obedience  to  a  decree  of  the  Supreme  Court  of  probate  in  such 
proceedings,  defendant  charged  himself  with  the  amount  of  the 
deposit.  An  action  was  commenced  on  defendant's  official  bond  for 
the  benefit  of  the  heirs  of  intestate  (other  than  complainants)  and 
judgment  given  thereon  in  favor  of  plaintifEs.  See  Bourne  v.  SU' 
venson,  58  Me.  499. 


Goodwin  A  Lunt,  for  complainants. 
Edward  Eastman^  for  respondent. 

Appleton,  C.  J.  A  delivery  to  a  donee  of  a  savings  bank  book, 
containing  entries  of  deposits  to  the  credit  of  the  donor,  with  tiie 
intent  to  give  the  donee  the  deposits  represented  by  the  book,  is  a 
good  delivery  to  constitute  a  complete  gift  of  such  deposits.  Chmfe 
Appealy  36  Conn.  88 ;  S.  0.,  4  Am.  Rep.  39.  Such  delivery  vests 
the  equitable  title  in  the  donee  without  assignment. 

The  delivery  may  be  to  the  donee  or  to  some  other  person  for  the 
donee.  Doh  v.  Lincoln,  31  Me.  422;  Marston  y.  Marston,  81  N. 
E.  491;  Bomeman  t.  SidHnger,  15  Me.  429;  WeOs  v.  Tucker,  9 
Bin.  866. 
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The  evidenoe  satisfactorily  shows  that  Alice  Morch^  the  mothei 
of  the  plaintifby  gaye  the  money  she  had  in  the  Saco  and  Biddef ord 
Sayings  Bank  to  the  plaintiffs,  by  a  deliyery  of  her  sayings  bank 
book  to  Nehemiah  Hill  for  their  use  and  benefit;  that  after  such 
gift  she  ceased  to  haye  the  possession  of  said  book,  or  to  exercise 
any  control  over  the  money  deposited ;  and  that  the  plaintiffs 
assen^^  to  and  acquiesced  in  said  gift.  The  plaintiffs  haye  made 
ont  a  perfect  title  to  the  money  in  controTersy. 

The  defendant,  as  administrator  on  the  estate  of  Alice  Murch, 
was  sued  on  his  admmistration  bond  for  a  breach  of  duty  in  omit- 
ting to  include  in  .his  inyentory  the  money  deposited  by  his  intes- 
tate in  the  Saco  and  Biddeford  Sayings  Bank.  In  that  suit,  upon 
the  eyidence  before  them,  the  jury  found  he  was  guilty  of  official 
neglect.  The  case  came  before  the  court  upon  exceptions  to  the 
ruling  of  the  justice  presiding  at  fitsi  priua.  Bourne  y.  Stevenson, 
58  Me.  499.  The  exceptions  were  oyerruled,  and  the  decree  of  the 
court  was  that  the  defendant  should  file  an  additional  inyentory 
including  the  aboye  amount,  which,  in  pursuance  of  such  decree, 
he  did.  This  judgment  and  decree  is  relied  upon  as  a  bar  to  the 
plaintiffs'  claim. 

The  plaintiffs  were  no  parties  to  the  suit  of  Bourne  y.  Steveneon. 
Ihey  neither  introduced  proof,  nor  were  heard  by  counsel.  The 
judgment  was  between  other  parties.  The  rights  of  the  plaintiffs 
were  not  affected  by  that  judgment  Lewis  y.  Bolitho,  6  Gray,  137. 
The  defendant  has  the  money  of  these  plaintiffs  in  his  hands,  and 
must  be  held  to  account  for  the  same. 

The  bUl  in  equity  may  be  sustained.  The  facts  are  similar  to 
those  in  the  case  at  bar,  in  Gardner  r.  MerriUj  32  Md.  78;  and  in 
CotUant  y.  Schuyler ,  1  Paige,  317. 

Waltok,  Diokxbsok,  Babbows,  Dakvobth  and  Vibgik,  JJ«, 

ooncnrred« 

Decree  granted. 

NOTB.  —  See  alio  as  to  gift  of  wyingi  bank  book*  TOIiHP^aitT.  WKeekyi^  % 
Am.Bep.e2i;  Gcwtifiery.  K«iTtt,81d.  11&— Rip. 
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LOBD  T.   BOUBNX. 

(BB1U.8BIU 
Dmtm^r^aioaidingtoheir,    "Brir"^  widow  net 

The  nila  that  a  derlBe  to  an  heir  of  an  estate  of  the  aame  nature  and  quality  bm 
that  to  wliich  he  would  by  law  be  entitled  is  void,  etc.,  doee  not  applj  to 
personal  estate. 

A  will  contained  this :  **  The  reyersion  of  the  foregoing  life  eetate  given  to  mj 
wife,  and  all  the  reeidae  of  mj  property,  real  and  penonal,  I  give  to  my  legal 
heirs."  Hddj  (1)  a  valid  beqnest  over,  and  (2)  that  testator's  widow  was  not 
induded  in  the  tenn  "  heirs."  Maee  v.  Otuhman,  46  Me.  260,  declared  over- 
ruled. 

BILL  brought  by  Lucy  Lord,  widow  of  Tlioinas  Lord,  deoeaaed, 
against  Edwud  E.  Bourne  and  others,  executors  under  the 
will  of.  said  Thomas  Lord,  to  obtain  decree  adjudging  the  validity 
of  the  residuary  clause  in  said  will.  By  that  instrument  testator 
gave  complainant  $1,000  in  money  and  all  his  household  furniture, 
plate,  etc.;  also  the  use  of  his  homestead  and  the  income  from 
$6,000  during  her  life.  He  also  gave  specific  bequests  to  others. 
The  thirteenth  clause  of  the  will  was  as  follows:  ^'The  reversion 
of  the  foregoing  life  estate  given  to  my  wife,  and  all  the  residue  of 
my  property,  real  and  personal,  I  give  to  my  legal  heirs.** 

About  the  time  of  his  death  testator  estimated  his  property  to  be 
worth  $25,487,  and  it  was  inventoried  at  about  that  sum.  The 
amount  realized  was  $30,278.24.  After  investing  the  $6,000  and 
paying  the  specific  legacies  there  remained  $3,503.17. 

The  complainant  averred  that  the  thirteenth  clause  was  void,  in 
that  it  gave  the  property  in  the  same  manner  it  would  have  gone  if 
said  clause  had  not  existed;  that  she  was  by  the  statute  law  an 
heir,  and,  under  the  Maine  statute,  was  entitled  to  one-half  of  the 
residuary  fund,  it  being  personal  estate. 

There  was  evidence  given  tending  to  show  that  testator,  intended 
to  use  the  words  ^'  legal  heirs  '*  in  their  strict  technical  sense. 

A.  WiggiUy  for  complainant.  Words  employed  in  a  will  have  the 
natural  ordinary  meaning  prevailing  in  common  Ufe,  and  not  a 
strict  technical  meaning.    Jenkins  v.  Hughes^  8  H.  of  L.  Gas.  671; 
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Tange  t.  Boiertscn,  4  Macq.  H.  of  L.  Gas.  314;  ffaU  y.  Warren,  9  H. 
of  L.  Cas.  420;  1  Bedf.  on  Wills,  429,  note.  So  held  in  Maine,  in 
Oushman  t.  Mace,  45  Me.  260.  The  thirteenth  claufiie  is  void,  and 
the  heirs  take  by  descent  and  not  by  purchase.  Parsons  y.  Winslow, 
6  Mass.  178,  179;  Whitney  y.  Whiineyy  14  id.  90;  Mlis  y.  Page,  7 
Gush.  161;  Sears  y.  Rttssell,  8  Gray,  93;  Sedgwick  y.  Minot,  6  Allen, 
171.  The  same  role  applies  to  personal  estate.  Williams  on  Ex- 
ecutors, 997;  Abbott  y.  Bradsireet,  3  Allen,  587;  Smith  y.  Barring" 
tan,  4  id.  566. 

Dane  dk  Bourne,  for  respondents. 

DiCKEBSON,  J.  This  is  a  bill  in  equity,  brought  by  the  com- 
plainant, widow  of  Thomas  Lord,  formerly  of  Kennebunk,  deceased, 
against  the  defendants  as  executors  of  the  will  of  said  Lord.  The 
bill  alleges,  that  after  the  executors  had  paid  and  made  oyer  to  the 
complainant  all  that  was  specifically  devised  and  bequeathed  to  her, 
and  all  the  other  legacies,  and  debts  of  the  testator  and  the  funeral 
charges  and  expenses  of  administration,  there  remained  in  their 
hands  a  large  amount  of  personal  estate  not  specifically  disposed  of 
by  the  wilL  The  complainant  claims  that  the  clause  in  the  testa- 
tor's will  giying  "all  the  residue ''of  his  property  to  his  *' legal 
heirs,"  is  yoid  as  a  testamentary  bequest,  and  that  said  "  residue  " 
can  only  be  legally  distributed  in  accordance  with  the  provisions 
of  the  statutes  by  which  she  is  entitled  to  have  and  receive  one- 
half  of  all  the  personal  estate  of  said  "  residue,"  and,  further,  that 
if  said  residuary  clause  is  valid  she  is  entitled  to  have  and  receive 
one-haU  of  all  the  personal  estate  of  the  "residue  "  aforesaid. 

The  answer  among  other  things  denies  that  the  residuary  clause 
in  the  will  is  void  as  a  testamentary  disposition,  and  that  the  com- 
plainant is  entitled  by  law  to  one-half,  or  any  part,  of  said  residue. 
The  answer  admits  that  there  remained  in  the  hands  of  the  execu- 
tors, after  executing  their  trust  in  all  other  respects,  for  distribu- 
tion among  the  heirs  of  the  testator,  $3,503.17,  which  they  afterward 
paid  and  distributed  to  and  between  the  mother,  brothers,  sisters 
and  nephews  of  said  testator,  according  to  the  requirements  of  the 
will*  The  defendants  further  answer  that  they  have  fulfilled  all 
the  directicns  and  requirements  of  the  will,  administered  upon  all 
the  estate,  and  duly  rendered  to  the  probate  court,  at  proper  times, 
full  and  true  accounts  touching  said  estate,  and  of  their  doings  in 
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the  settlement  thereof;  and  they  pray  to  be  hence  dismiflsed  with 

their  costs. 
The  clause  in  the  will  calling  for  construction  is  as  follows: 
"  The  reversion  of  the  foregoing  life  estate  given  to  my  wife,  and 

all  the  residue  of  my  property,  real  and  personal,  I  give  to  my  legal 

heirs.** 
Though  in  the  reverse  order  adopted  by  the  learned  counsel  in 

their  able  and  exhaustive  arguments,  we  will  consider  the  questiona 

raised  by  the  bill  in  the  order  therein  presented. 


L  The  validity  of  the  besiduaby  clause  in  the  will. 

The  controlling  principle  in  the  construction  of  wills  is  to  ascer- 
tain and  give  effect  to  the  intention  of  the  testator.  A  will,  in  a 
testamentary  sense,  contains  the  solemnly  recorded  wishes  of  the 
testator  upon  matters  of  grave  moment,  and  in  which  he  feels  a 
deep  solicitude.  Both  the  language  and  meaning  of  a  will  are  the 
testator's;  and  in  order  to  ascertain  what  the  meaning  is,  it  is  often- 
times necessary  to  examine  and  compare  clause  by  clause,  or  para- 
graph by  paragraph  in  the  light  of  the  testator's  standpoint.  When 
the  intention  of  the  testator  has  been  once  ascertained,  effect  will 
be  given  to  it,  unless  it  is  contrary  to  some  positive  rule  of  law. 

The  language  of  the  clause  of  the  will  under  coiisideration  is  too 
clear,  explicit  and  intelligible  to  leave  any  doubt  as  to  the  testator's 
intention  to  give  the  reversion  and  residue  of  his  real  and  personal 
estate  to  his  legal  heirs;  there  being  nothing  in  the  context  to 
qualify  or  control  this  language,  he  must  be  taken  to  mean  what  he 
said. 

The  rule  of  law  invoked  by  the  complainant  to  defeat  the  inten- 
tion of  the  testator  by  rendering  the  residuary  clause  in  the  will 
void  is  of  ancient  origin,  and  though  altered  by  statute  3  and  4 
William  4,  c.  106,  has  been  recognized  as  the  common  law  of  Mas- 
sachusetts, and  has  not  been  changed  by  statute  in  this  State. 
Sears  v.  Russell,  8  Gray,  93. 

That  rule  is,  that  a  devisee  to  an  heir,  of  the  same  estate  in 
nature  and  quality  as  that  to  which  he  would  be  entitled,  is  void; 
in  such  cases  the  heir  takes  by  descent  and  not  as  purchaser. 

One  of  the  tests  to  try  the  applicability  of  this  rule  is  to  asoer* 
tain  whether  the  heirs  take  an  estate  different  in  quantity  or  quality 
from  that  which  they  would  have  taken  if  no  will  had  been  inade» 
Ellis  V.  Page,  7  Cush.  161. 
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If  we  apply  thia  test  in  the  case  under  consideration,  it  is  clear 
that  the  rale  does  not  apply.  Without  any  will,  the  heirs  would 
haye  inherited  the  ''  residue  "  of  the  real  estate  in  fee  simple,  sub- 
ject to  the  widow's  life  estate  in  one-third  part  thereof;  under  the 
will  they  take  it  by  the  same  tenure,  without  that  incumbrance. 
Thus  the  heirs  receive  a  material  advantage  from  the  will.  If  the 
rule  is  applicable  to  personal  property,  the  difference  is  still  greater, 
•s  the  heirs  get  the  whole  of  the  residue  of  the  personal  property 
under  the  will,  whereas  under  our  statutes  they  would  be  entitled 
to  only  one-half  of  it,  if  no  will  had  been  made.  But  we  think 
the  rule  does  not  apply  to  personal  property.  The  reason  assigned 
for  it  exists  only  in  reference  to  real  estate;  it  is,  that  the  title  by 
descent  is  the  worthier  and  the  better  title,  by  taking  away  the 
entry  of  those  who  might  have  a  right  to  the  land.  Moreover,  the 
exception  to  the  rule  which  we  have  considered  can  have  no  appli- 
cation to  personal  estate,  as  the  words  ''quantity"  and  ''quality," 
when  used  in  their  legal,  technical  sense,  refer  only  to  the  nature  and 
tenure  of  real  estate.  Further,  personal  property  does  not  come 
within  the  rule,  because  it  is  not  the  subject  of  inheritance  in  the 
sense  that  real  estate  is.  Coke  on  Lit.  22,  b;  Whitney  v.  Whitney^ 
14  Mass.  90 ;  EUis  v.  Page^  ante;  1  Story's  Eq.  542;  JEmersan  v 
Cutler,  14  Fiok.  115;  Dinghy  v.  Dingley,  5  Mass.  537. 

II.  Who  aee  "legal  hbirs?" 

The  word  "heir"  has  a  technical  signification,  and  we  will  first 
consider  what  its  meaning  is  when  used  in  a  technical  sense. 
"Heir,"  says  Jacobs,  "is  he  who  succeeds,  by  descent,  to  lands, 
tenements  and  hereditaments,  being  an  estate  of  inheritance." 
Jacob's  Law  Diet,  "Heir."  Bouvier  defines  "heir"  to  be  one 
bom  in  lawful  matrimony,  who  succeeds  by  descent,  right  of  blood, 
and  by  act  of  Ood,  to  lands,  tenements  and  hereditaments,  being  an 
estate  of  inheritance.    Bouvier's  Law  Diet.,  "  Heir." 

"  A  bequest,"  says  1  Boper  on  Legacies,  ch.  2,  §  3,  pt  2,  "  to 
the  heirs  of  an  individual,  without  addition  or  explanation,  will 
belong  to  the  next  of  kin." 

A  devise  or  bequest  to  next  of  kin  vests  the  property  in  the  per- 
sons (exclusive  of  the  widow)  who  would  take  the  personal  estate 
in  case  of  intestacy,  under  the  Statute  of  Distribution.  2  Jarm. 
on  Wills,  28,  4th  Am.  ed. 

The  distinction  between  widow  and  heir,  or  next  of  kin,  was 
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recogniased  in  statute  21  Henry  8,  ch.  5,  which  provided  that  ad- 
ministration was  to  be  granted  to  the  widow  or  next  of  kin  or  bolL 
Under  that  statute  the  husband  is  not  heir  to  the  wife,  nor  she  to 
him,  and  she  takes  administration  not  as  next  of  kin,  but  as  widow. 
HoU  V.  Watt,  3  Ves.  247. 

So,  under  our  statute,  if  administration  is  not  taken  out  within 
the  time  limited  by  law,  when  a  person  dies  leaving  personal  prop- 
erty, such  property  becomes  the  widow's,  or,  if  none,  it  goes  to  the 
next  of  kin;  and  administration  of  intestate  estates  is  granted  to 
the  widow,  husband,  or  next  of  kin,  eta    B.  S.,  ch,  64,  g  1. 

It  is  obvious  from  these  citations  that  the  term  *'  legal  heirs," 
when  used  in  a  technical  sense,  does  not  include  the  widow. 

But  is  this  term,  as  used  in  the  residuary  clause  of  the  will,  to 
be  construed  according  to  its  technical  meaning,  or  is  it  to  receive 
a  more  enlarged  signiiication  ?  The  general  principle  is  that  the 
word  '^heir,''  like  other  legal  terms,  when  unexplained  and  uncon- 
trolled by  the  context,  must  be  interpreted  according  to  its  strict, 
technical  import,  in  which  sense  it  obviously  designates  the  person 
or  persons  appointed  by  law  to  succeed  to  the  real  estate  in  ques- 
tion, in  cases  of  intestacy.  2  Jarm.  on  Wills,  9.  But  this  ia 
only  the  prima  facie  construction,  which  may  be  repelled  by  evi- 
dence of  a  contrary  intention  of  the  testator.  1  Roper  on  Legacies, 
ch.  2,  §  6. 

There  is  nothing  in  tlic  context  of  the  testator's  will  which  shows 
an  intention  to  include  his  wife  as  a  beneficiary,  under  the  residu- 
ary clause.  Nor  do  we  think  that  the  evidence  aliunde  is  sufficient 
to  overcome  the  prima  facie  case  established  by  the  will,  which 
excludes  the  complainant  from  taking  as  one  of  the  testator'i 
"  legal  heirs." 

The  residuary  clause  of  the  will  was  drawn  by  an  eminent  coun- 
selor at  law,  after  full  consultation  with  the  testator  in  regard  to 
his  purposes.  With  the  knowledge  and  experience  that  counselor 
had,  he  must  be  presumed  to  have  used  the  term  "  legal  heirs  '*  in 
its  technical  sense;  and  he  testifies  that  he  remembers  that  he 
drew  the  clause  containing  these  words  to  suit  his  (defendant's) 
purpose.  That  purpose  undeniably  was  to  use  such  language  as 
would  in  law  carry  into  effect  the  declared  intention  of  the  testatox 
in  regard  to  tne  final  disposition  of  the  reversion  and  residue  of  hit 
estate.  This  testimony  of  the  solicitor  is  strongly  corroborative  of 
the  theory  that  the  technical  meaning  of  the  testator's  language  \a 
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in  strict  aooordance  with  his  aotaal  intentioih  It  would  be  estab- 
lishing  a  dangerous  precedent  to  allow  the  technical  meaning  of 
the  will,  thus  fortified  by  parol  evidence,  to  be  oyercome  by  the 
testimony  of  the  scrivener  who  simply  copied  the  will,  at  the  sug- 
gestion of  the  solicitor  who  drew  it,  as  to  a  remark  made  by  the 
testator,  while  he  (Wallingford)  was  thus  acting  as  a  copyist.  Such 
testimony,  given  nearly  thirteen  years  after  the  occurrence  to  which 
it  relates  transpired,  cannot  be  permitted  to  have  the  effect  claimed 
by  the  counsel  for  the  complainant.  We  are  entirely  satisfied  that 
the  complainant  is  not  entitled  to  any  share  of  the  residuary  estate 
of  the  testator,  either  as  his  widow,  or  as  one  of  his  ''legal  heirs." 
The  coansel  for  the  complainant  has  cited  Mace  v.  Cktshman,  46 
Me.  250,  to  establish  his  theory  that  the  widow  is  a  "  legal  heir  " 
of  her  deceased  husband.  But  that  case  has  been  overruled, 
though  the  report  of  the  case  in  which  it  wais  overruled,  through 
some  mistake  or  inadvertence,  was  never  printed. 

Applbtok,  0.  J.,  Waltox,  Basbows,  Daxfobth  and  ViReur, 

JJ.,  concurred. 

Bitt 


Page  v.  Bugksfobt. 

m  M«.  SL) 
IfegUgmuie  — prommate  caute  of  aeddent, 

Plftiiitifl  was  drivliig  a  hone  and  gig  over  a  defeetWe  town  brldga,  when  th« 
hone  brake  through  and  fell.  Immediately  therenpon  plaintiff  undertook 
to  extricate  the  hone,  and,  while  doing  so,  was  injofed  bj  the  hone.  MM, 
that  the  defect  in  the  bridge  was  the  proximate  caoae  of  the  injury,  and  ths 
town  liable  therefor. 

ACTION  by  George  A.  Page  against  the  town  of  Buckaport,  for 
damages  for  an  injury  to  plaintiff,  claimed  to  have  been  caused 
by  a  defective  bridge  in  said  town.  The  plaintfff  was  driving  a 
horse  attached  to  a  gig  over  such  bridge,  when  the  horse  broke 
through.  Plaintiff  immediately  jumped  from  the  gig  and  under- 
took to  assist  the  horse  in  extricating  himself.  While  doing  so, 
plaintiff  was  hit  by  the  horse's  head,  and  the  injury  complained  ci 
inflicted. 
The  court  below  instructed  the  jury  as  follows:  ''If  the  horse 
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fell  into  the  bridge,  as  contended  by  the  plaintiff,  and  the  phuntilf 
had  good  reasons  to  believe  that  by  his  own  exertions  he  oonld  ex- 
tricate the  horse,  and  thereby  lessen  the  injury  likely  to  ensue  to 
him,  and  he  immediately  attempted  to  do  so,  acting  with  what, 
under  the  circumstances  of  the  situation,  would  amount  to  common 
care  and  prudence  upon  his  part,  while  endeavoring  to  accomplish 
it;  and  while  thus  engaged  was  struck  by  the  horse's  head  so  as  to 
inflict  an  injury  upon  his  person,  in  such  case  the  town  would  be 
liable  for  such  injury,  providing  the  plaintiff  is  entitled  to  recover 
upon  the  other  instructions  given.'' 

Defendants  excepted  to  this  instruction.  A  verdict  was  given  in 
favor  of  plaintiff. 

Amo  WiswMy  for  plaintiff,  cited,  as  to  the  right  and  duty  of 
plaintiff  to  attempt  to  extricate  the  horse  and  as  to  his  right  to 
recover  for  the  injury  received,  Douglass  v.  StephenSy  18  Mo.  862; 
Ittinais  Cent.  R.  R.  Co.  v.  Finnegan,  21  HI.  646. 

T.  C.  Woodman  and  Hale  £  Emery y  for  defendant.  The  defect 
in  the  bridge  was  not  the  proximate  cause  of  the  injury  to  plaintiff. 
Marble  v.  Worcester ,  4  Gray,  395;  Broom's  Leg.  Max.  166,  167, 
and  cases  cited;  Livie  v.  Jansouy  12  East,  648;  Carrington  v.  Rolh 
erts^  2  Bos.  &  PuL  378;  Dyer  v.  Piscataqua  Ins.  Co.y  53  Me.  118, 
and  cases  cited. 

Pbtbks,  J.  The  plaintiff  was  driving  with  a  horse  and  gig  over 
a  defective  bridge  in  the  defendant  town,  when  the  horse  broki 
through  the  bridge  and  fell.  The  plaintiff  immediately  jumped 
from  his  gig  and  undertook  to  extricate  the  horse  from  the  hole  in 
the  bridge.  In  doing  so,  in  the  struggle  of  the  horse  to  free  him- 
self, he  was  struck  by  the  horse's  head  and  personally  injured 
thereby.    He  was  at  the  time  of  the  injury  in  the  use  of  common  care. 

The  question  is,  whether  the  defect  in  the  way  can  be  considered 
as  the  direct  and  proximate  cause  of  the  injury  complained  of. 
The  defendants  contend  that  it  was  not.  Their  counsel  attempt 
to  fortify  this  position  by  many  plausible  and  interesting  illustra- 
tions. There  may  be  a  good  deal  of  subtlety  and  refinement  of 
argument  upon  questions  of  this  kind.  There  can  be  no  fixed  and 
immutable  rule  upon  the  subject  that  can  be  applied  to  all  cases. 
Much  must,  therefore,  as  is  often  said,  depend  upon  the  circum- 
stances of  each  particular  case. 
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Upon  the  facts  of  this  case,  we  think  that  the  defect  in  the  way 
was  the  proximate  cause  of  the  injury,  and  that  the  defendants  are 
liable  for  the  damage  sustained.  The  foundation  of  this  liability^ 
is  the  servicep  rendered  or  attempted  to  be  rendered  by  the  plain- 
tiff for  the  benefit  of  the  town,  when  the  injury  was  received. 
The  law  required  such  services  of  the  plaintiff.  It  was  his  duty 
to  save  the  horse  if  possible.  He  would  have  been  guilty  of  neg- 
ligence toward  the  town  if  he  had  failed  to  make  all  reasonable 
attempts  to  do  so.  It  is  a  general  rule  of  law^  that,  where  a  per- 
son may  sustain  an  injury  by  the  fault  of  another,  common  care 
should  be  used  upon  his  pait  to  render  the  injury  for  which  the 
party  in  fault  is  responsible  as  light  as  possible.  He  may  be  com- 
pensated for  an  injury  received  when  in  the  exercise  of  such  care 
and  prudence,  although  a  mistake  may  be  made.  In  Lund  v. 
Tyngsboro,  11  Gush.  563^  it  was  held  that  a  town  was  liable  to  a 
traveler  who^  in  the  exercise  of  common  care  and  prudence,  leaps 
from  his  carriage  because  of  its  near  approach  to  a  dangerous 
defect  in  the  highway  and  thereby  sustains  an  injury,  although 
be  would  have  sustained  no  injury  if  he  had  remained  in  the  car- 
riage. The  same  principle  was  established  in  [ngalU  v.  Bills^ 
9  Mete.  1 ;  and  the  same  doctrine  was  applied  to  the  facts  in  the 
case  of  Stover  v.  Bluehill,  51  Me.  439.  The  defendants,  how- 
ever,  seek  to  determine  those  cases  from  this.  They  admit  that 
such  a  doctrine  would  be  applicable  if  the  injury  had  happened 
here  to  the  horse  instead  of  the  driver.  But  we  do  not  perceive 
that  there  would  be  any  difference  upon  principle,  whether  the 
injury  was  to  the  plaintiff's  person  or  his  property.  The  accident 
to  the  horse  was  an  injury  sustained  by  the  owner  of  the  horse. 
The  plaintiff  was  attempting  to  relieve  himself  of  an  injury  to  his 
horse  and  thereby  of  an  injury  to  himself^  when  the  horse  in  his 
straggles  struck  him  with  his  head.  This  view  of  the  facts  is  sup- 
ported by  the  case  of  Stickiiey  v.  Town  of  Maidstone^  30  Vt.  738, 
cited  upon  the  plaintiff's  brief,  which  is  as  near  a  copy  of  the 
facts  in  this  ciise  as  two  cases  could  well  be  alike.  We  think  that 
all  which  took  place  at  the  time  of  the  accident  was,  as  between 
these  parties,  but  a  single  happening  or  event.  It  was  but  one 
accident. 

AppiiBTOK,  C.  J.,  Cutting,  Walton,  B arrows  and  Danforth, 

JJ.,  concurred. 

Exceptions  overruled. 

Vol.   XVIIL  — 31 
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<!B41to.]0BJ 

IfegatkM$iinttrument^banaJldekM0r. 

The  pfomiHMiy  note  of  defendant  was  befoijB  matarity  pnrehaaed  for  ntlae  Iqr 
the  E.  Bank,  the  bank  having  no  notice  of  any  def enae  thereto.  After  the  noto 
was  dne,  defendant  having  threatened  to  set  np  the  defense  of  fraad,  plain- 
tiff, who  was  president  of  the  £.  Bank,  purchased  the  note.  SM,  that  plain- 
tiff was  a  bcTiaflde  holder,  and  the  fact  that  the  note  had  been  obtained 
from  defendant  bj  the  fraud  of  a  holder,  prior  to  the  bank,  was  no  defense- 
against  plaintiff. 

ACTION  by  AmoB  M.  Boberts  against  John  Lane  upon  a  promii 
sory  note  made  by  defendant,  payable  to  his  own  order  and 
indorsed  by  him.  The  note  was  transferred  by  one  Smith  to  the 
Eastern  Bank  withont  any  farther  indorsement,  and  by  the  bank 
transferred  to  phdntiS.  Such  other  facts  as  are  material  appear  in 
the  opinion. 

Wilson  (6  Woodwardy  for  plaintifE. 
A.  W.  Painey  for  defendant. 

Babbows,  J.  The  defendant  made  a  promissory  note  February 
15, 1871,  payable  to  his  own  order  in  six  months  from  date,  indorsed 
it  in  blank  and  passed  it,  as  we  infer  from  the  report  of  the  eyi- 
dence,  in  payment  of  his  subscription  for  some  worthless  stock,  and 
he  claims  that  it  was  procured  from  him  by  fraud  in  which  Leavitt 
and  Smith,  the  first  known  holders,  were  so  far  involyed  as  to  pre- 
vent them  from  sustaining  an  action  upon  it.  But  the  plaintiff 
claims  to  be  a  bona  fide  holder;  and  if  he  is,  judgment  is  to  be  ren- 
dered in  his  favor. 

The  evidence  shows  that  within  five  days  after  the  note  was 
made,  it  was  offered,  with  others  of  like  character,  amounting  in 
all  to  something  over  $9,500,  for  discount  at  the  Eastern  Bank, 
Bangor.  The  plaintiff  is  president  of  that  bank  and  also  of  the 
Penobscot  Savings  Bank,  which  is  a  large  depositor  at  the  Eastern 
Bank.    The  cashier  of  the  Eastern  Bauk,  who  was  also  treasoier 
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of  the  sayings  bank,  testifies  that  the  Eastern  Bank  bonght  the  note 
and  paid  Smith  the  amount  of  it,  less  the  reasonable  discoont 
agreed  upon,  by  a  check  on  the  Eliot  National  Bank  of  Boston, 
vrhich  was  credited  with  the  amount  of  the  check  February  20, 
1871;  that  there  was  no  private  agreement  or  understanding  with 
Smith,  and  no  entry  of  the  note  upon  the  books  of  the  Eastern 
Bank;  that  neither  Smith  nor  Leayitt  gave  any  reason  for  not  in- 
dorsing the  notes,  nor  were  they  asked  to  indorse  them;  that  the 
cashier  knew  the  law  required  two  names,  and  it  was  not  customary 
to  discount  without  two;  but  that  the  bank  had  a  surplus  of  money, 
the  president  liked  the  paper  and  the  cashier  took  it  and  placed  it 
in  the  drawer  as  cash;  that  they  took  that  course  frequentiy  to  get  in- 
terest for  the  Penobscot  Savings  Bank  when  it  had  a  large  amount 
on  deposit  in  the  Eastern  Bank. 

The  defendant  being  called  upon  to  pay  the  note  to  the  Eastern 
Bank,  refused  on  the  ground  that  it  was  obtained  from  him  by 
ftaud.  The  note  lay  in  the  bank  drawer  for  a  year,  when  the 
plaintiff,  as  he  testifies,  having  heard  what  the  talk  was  about  the 
paper,  but  regarding  it  as  the  duty  of  the  officers  to  see  the  bank 
harmless,  and  as  there  was  negligence  on  his  own  part  in  not  hav- 
ing the  notes  indorsed,  gave  his  check  for  the  amount  paid  by  the 
bank,  and  took  the  note  as  his  own. 

As  before  stated,  the  question  for  determination  is,  whether  he 
is  to  be  regarded  as  a  bona  fide  holder  under  the  circumstances  here 
proved.  The  labored  argument  of  the  defendant's  diligent  counsel 
fidls  to  induce  us  to  indulge  even  a  suspicion  that  at  the  time  these 
officers  of  the  Eastern  Bank  paid  out  the  bank's  money  for  this 
paper,  they  were  aware  of  the  taint  in  the  inception  of  the  notes, 
or  even  that  there  were  any  circumstances  justly  calculated  to 
awaken  suspicion  in  the  facts  attending  the  disposition  of  them  by 
Leavitt  and  Smith.  Nor  does  the  evidence  reported  warrant  the 
conclusion  which  the  counsel  seeks  to  draw  from  it,  that  this  suit 
is  prosecuted  for  the  benefit  of  any  party  connected  with  the  fraud. 
Unless  we  are  to  discredit  the  testimony  given  by  the  president  and 
cashier,  the  only  fair  inference  is  that  the  notes  were  bought  out- 
right with  the  money  of  the  Eastern  Bank,  where  they  were  openly 
offered  for  discount,  so  soon  after  they  were  made  that  it  seems 
improbable  that  any  suspicion  as  to  their  validity  could  have  been 
excited  in  any  quarter,  and  that  at  that  time  at  aJl  events,  the  offi- 
cers of  the  bank  who  conducted  the  transaction  had  no  such  sua- 
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pidon,  nor  any  oanse  for  such  Buspioion,  but  relied  with  entire 
confidence  npon  the  names  of  the  makers  for  their  payment  at 
maturity  withont  qnestion  or  cayil. 

It  is  equally  certain  that  at  the  time  when  the  plaintiff  took  the 
note  in  suit  from  the  bank  and  paid  his  own  money  for  it,  it  was 
overdne  and  dishonored,  and  he  had  knowledge  that  the  payment 
would  be  contested  on  the  ground  of  alleged  fraud. 

Upon  this  yiew  of  the  facts,  what  are  the  legal  rights  and  liabil- 
ities of  the  parties  respectiyely? 

The  defendant's  allegation  of  fraud  in  the  inception  of  the  note 
does  not  seem  to  be  traversed,  and  the  result  is  that  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  he  has  the  rights  of  a  bona 
fide  indorsee,  Perrin  v.  Noyes,  39  Me.  384;  Aldrich  v.  Warren,  16 
id.  465;  Munroe  y.  Cooper ,  i  Pick.  412;  Peacock  y.  Rhodes,  Doug. 
633;  Heath  y.  Sansom  et  al,2  B.  &  Adol.  291,  22  E.  0.  L.  B.  78. 

A  plaintiff  may  do  this  by  showing  that  he  himself,  or  any  prior 
holder  whose  rights  he  has,  came  by  the  note  fairly,  for  yalue,  be- 
fore maturity,  without  knowledge  of  the  fraud,  in  the  due  course  of 
business,  unattended  with  any  circumstances  justly  calculated  to 
awaken  suspicion.  In  the  class  of  cases  above  cited,  and  in  others 
where  similar  language  is  used,  the  facts  were  such  that  it  was 
obligatory  upon  the  plaintiff  to  show  such  a  transfer  to  himself,  no 
previous  holder  having  acquired  the  paper  in  that  manner. 

But  it  is  equally  well  settled  that  if  any  intermediate  holder 
between  the  plaintiff  and  defendant  took  the  note  under  such  cir- 
cumstances as  would  entitle  him  to  recover  against  the  defendant, 
the  plaintiff  will  have  the  same  right,  even  though  he  may  have 
purchased  when  the  note  was  overdue,  or  with  a  knowledge  of  its 
infirmity  as  between  the  original  parties. 

In  HascaU  et  aL  v.  Whitmore,  19  Me.  102,  the  payee  had  put  the 
note  in  circulation  in  fraud  of  his  agreement  not  to  part  with  it, 
and  it  appeared  that  it  was  utterly  without  consideration,  and  that 
one  of  the  plaintiffs  was  informed  of  these  facts  before  he  pur- 
chased, but  it  was  held  that  the  plaintiffs  could  nevertheless  reoover, 
because  a  prior  holder  having  a  perfect  title  could  transfer  one. 
Shbplby,  J.,  says:  ''  If  the  relations  between  himself  and  the  maker 
only  were  to  be  considered,  he  could  hot  recover.  But  purchasing 
of  one  who  had  no  notice,  he  must  be  considered  to  be  in  the  samu 
situation,  and  is  entitled  to  the  same  protection."  See,  also.  Smith 
V.  Hiscoek,  14  Me.  449;  Woodman  v.  Churchill,  62  id.  5a 
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It  follows  that  the  fact  that  Roberts  took  the  note  from  the  bank 
when  it  was  oyerdne,  and  with  knowledge  that  its  validity  wonld 
be  contested,  is  of  no  importance,  if  it  had  once  been  in  the  hands 
el  an  innocent  holder  for  yalne,  without  notice. 

The  defendant.  Lane,  made  this  note  payable  to  his  own  order 
and  indorsed  it  in  blank,  thns  making  it  payable  to  bearer  and 
transferable,  like  a  bank  bill,  by  mere  delivery.  Peacock  v.  Rhodes^ 
Dong.  633.  In  this  condition  he  placed  it  in  the  hands  of  those 
who  have  abased  his  confidence;  but  if  thereby  he  enabled  them 
to  get  the  money  on  it  from  those  who,  ignorant  of  the  equities 
between  him  and  the  holders  of  the  note,  relied  on  his  written 
promise  as  equivalent  to  cash,  it  would  be  in  accordance  with  fun- 
damental law  and  justice,  as  well  as  with  the  custom  of  merchants, 
that  he,  and  not  the  innocent  purchaser,  should  bear  the  loss. 
When  Leavitt  and  Smith,  directly  after  the  inception,  sold  the  note 
and  got  the  money,  they  parted  with  their  property  in  it,  and  Lane 
became  liable  to  pay  it  to  the  party  who  might  lawfully  be  the 
bearer.  Nor  do  we  perceive  that  it  makes  any  difference  under 
the  facts  here  developed  whether  that  party  was  the  bank  or  the 
plaintiff,  its  financial  agent  having  control  of  its  funds.  If,  by 
reason  of  any  incapacity  in  the  bank  to  take,  on  account  of  the 
prohibition  in  the  statute,  the  property  in  the  note  did  not  pass 
to  the  bank,  then  the  plaintiff,  who  directed  the  purchase,  must  be 
deemed  from  that  time  the  bearer  of  the  note,  and  responsible  to 
the  bank  for  the  use  of  its  funds  to  make  the  purchase,  and  it  is 
not  for  the  promisor  to  object  that  the  purchase  was  made  with 
money  wrongfully  obtained.  That  was  a  matter  which  concerned 
only  the  bank,  whose  trustee  and  financial  agent  the  plaintiff  was. 

But  we  think  the  bank  did  become  the  owner  of  the  note  and 
rightfully  entitled  to  collect  or  transfer  it,  when  it  was  delivered  by 
Leavitt  and  Smith  to  the  officers  of  the  bank  in  exchange  for  the 
money  of  the  bank. 

[The  opinion  here  considers  the  effect  of  a  failure  by  the  bank  to 
comply  with  a  statute  of  Maine^  forbidding  banks  to  discount  paper 
with  less  than  two  names  upon  it,  and  holds  that  the  validity  of  the 
note  was  not  thereby  affected.] 

The  defendant  incurred  his  loss  when  he  permitted  his  note, 
payable  to  the  bearer  thereof,  to  go  into  the  market  and  be  sold  to 
those  who  took  it  in  good  faith,  for  a  full  consideration,  without 
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notice  of  the  equities  between  him  and  the  first  holden,  or  reason* 
able  grounds  to  snspeot  that  it  had  been  procured  by  fraad. 

APPLB10K9  0.  J.,  OxjmxQ,  Waliok  and  DunoBTH,  JJ.,  oon- 
onrred. 

.Fbehss^  J.,  did  not  sit  in  this  case. 

Judgment  far  phdmHff 


WASHBUBiir  Y.  Oilman. 
«Mife.inu 

WaUr-oowrm — mUBonee  in  thrcving  r^fitm  M». 

Defendsat  owned  a  saw-miU  and  other  milLi  upon  a  ■tream  above  plaiatUTi 
lands.  During  the  winter  he  deposited  upon  the  loe  in  the  stream  ref  nee 
matter  from  such  milla,  which,  daring  a  freshet,  was  floated  on  to  plain* 
tifTs  lands  doing  them  great  ugnry.  Held,  that  the  deposit  of  snch  refuse, 
without  care  or  oversight,  so  tliat  it  could  be  floatod  on  to  plaintiffs  lands, 
rendered  defendant  liable  for  the  injury  done  to  the  land  therebj.  Held, 
also,  that,  while  defendant  was  not  liable  for  the  freshet,  he  was  bound 
to  know  that  freshets  were  liable  to  occur,  and  not  leave  his  refuse  so  as  ta 
be  carried  away  on  to  plaintiff's  lands  bj  a  freshet. 

ACTION  by  Oeorge  W.  Washbom  against  Ruben  D.  Oilman  to 
recover  damages  for  injury  done  to  plaintiff's  land  by  the  de- 
posit thereon  of  refuse  matter  from  defendant's  saw  and  other  mills. 
The  facts  were  these: 

In  March,  1871,  the  defendant  owned,  upon  the  Piscataquis 
river,  a  shingle-mill  and  a  saw-mill,  which  he  had  used  during  the 
previous  winter.  It  appeared  that  for  thirty  years  and  upward 
previous  to  1871,  either  these  or  miUs  of  the  same  kind  had  been 
in  operation  at  the  same  place,  and  that  the  occupants  thereof  had 
always  thrown  their  waste  matter  into  the  river,  till  it  had  become 
too  valuable  to  throw  away,  and  that  other  mills  on  the  same  stream 
customarily  did  likewise.  It  also  appeared  that  in  Maroh,  1871, 
there  was,  on  the  ice  upon  the  river,  near  defendant's  mill,  a  large 
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pile  of  8aw-dii0t  and  ahingl^-edgingB  which  had  been  thrown  out 
firom  these  mills.  On  the  13th  of  the  month  named  a  high  freshet 
broke  up  the  ioe  and  carried  it  down  on  to  defendant's  lands 
adjoining  the  riyer  below  said  mills,  and,  being  there  dammed 
np,  drift-wood,  edgings,  saw-dost  and  other  wood,  refuse  and 
material  was  deposited  therefrom  on  sach  lands,  doing  them  great 

injury. 

At  the  trial  the  court  instructed  the  jury  that  "  if  the  defendant 
threw  or  cast  into  the  Piscataquis  river  edgings,  saw-dust,  *'  etc, 
''or  other  waste  stuff  from  the  mills,  leaving  them  to  be  floated 
away  by  the  water  of  the  river,  without  any  care  or  oversight,  and 
if  any  of  such  stuff  was  carried,  by  the  action  of  the  water  of  the 
river,  on  the  plaintiff's  land  and  there  deposited  and  left,  and  the 
plaintiff  was  thereby  injured,  he  might  recover  damages  of  defend- 
ant." He  also  instructed  them  ''that  the  defendant  is  liable 
only  for  the  damages  occasioned  by  the  stuff  which  come  from  his 
mills  to  and  upon  the  plaintiff's  land  and  there  remained."  In 
case  it  was  mixed  with  like  waste  from  other  mills,  defendant  was 
only  liable  for  the  amount  of  damage  caused  by  stuff  from  his  mills, 
which  the  jury  were  to  apportion. 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows: 

I.  That  defendant  has  the  right  to  cast  into  the  Piscataquis 
river  the  slabs,  butts,  hearts,  saw-dust,  edgings  and  other  waste 
stuff  made  by  his  mills,  and  if  by  the  great  freshet  of  March  18, 
1871,  and  the  jamming  of  the  ice  on  the  island  below  plaintiff's 
farm,  the  same  or  any  part  of  it  was  carried  on  the  plaintiff's  farm, 
and  injured  it,  the  defendant  is  not  liable  for  the  injury. 

IL  That  if  the  jury  find  that  two  causes  concurred  to  produce 
the  injury  to  the  plaintiff's  farm,  and  that  one  cause  was  the  waste 
stuff  which  defendant  cast  from  his  mills  into  the  river,  and  the 
other  cause  was  the  great  freshet  of  March  13,  1871,  then  the  de- 
fendant is  not  liable  for  the  injury. 

III.  That  if  the  damage  was  caused  by  a  mixture  of  the  waste 
from  defendant's  and  other  mills^  so  that  the  damage  done  by  de- 
fendant's waste  could  not  be  separately  estimated,  nominal  dam- 
ages alone  should  be  given. 

The  court  refused  to  give  the  instructions  asked  for,  except  so 
far  as  previously  given,  and,  in  reply  to  the  second  request,  furthef 
instmoted  thus,  that  "if  the  great  freshet  carried  the  stuff  oq 
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plamtifTs  laady  and  the  defendant  is  otherwise  liable^  the  fact  that 
it  was  thus  carried  on  by  the  freshet  would  not  exonerate  him.' 
Defendant  excepted  to  the  instmctions  given  and  refosedi 


» 


Jonah  Crosby  and  Henry  Hudson^  for  plaintifL 
A.  Sanborn  and  Lebroke  <&  Praiiy  for  defendant. 

ApPLETONy  C.  J.  The  defendant  is  a  mill  owner  on  the  Pisoata- 
qois  river.  The  plaintiff  brings  this  action  to  recover  damagea 
by  reason  of  the  butts^  edgings,  saw-^ust,  eta,  thrown  by  the  de- 
fendant into  this  rivery  which  stuff  floating  upon  his  land  injured 
the  grass  upon  his  meadows  and  was  removed  therefrom  at  great 
expense. 

The  defendant  requested  the  court  to  instruct  the  jury  "  that 
the  defendant  has  the  right  to  cast  into  the  Piscataquis  river  the 
slabs,  hearts,  edgings,  saw-dust  and  other  waste  stuff  made  by  his 
mills,  and,  if  by  the  great  freshet  of  March  13,1871,  and  the  jam- 
ming of  the  ice  on  the  island  below  the  plaintiff's  land,  the  same  or 
any  of  it  was  carried  on  the  plaintiff's  farm  and  injured  it,  the 
defendant  is  not  liable  for  the  injury." 

This  instruction  the  court  declined  to  give,  but  instructed  the 
jury  that,  ''if  the  defendant  threw  or  cast  into  the  Piscataquis 
river,  or  deposited  upon  the  ice,  edgings,  saw-dust,  slabs,  butts, 
hearts,  clippings  or  other  waste  stuff  from  his  mills,  leaving  the 
same  to  be  floated  away  without  any  care  or  oversight;  and  if  any 
such  stuff  was  carried  by  the  action  of  the  water  of  the  river  to  and 
upon  the  plaintiff's  land  and  there  deposited  and  left,  and  the 
plaintiff  was  thereby  injured,  he  may  recover  his  damages  of  the  de- 
fendant." When  there  is  a  dam  built  on  a  stream  subject  to  great 
fieshets,  it  is  not  enough  that  it  is  sufficient  to  resist  ordinary 
floods,  but  great  freshets  should  also  be  guarded  against  77i$ 
Mayor,  etc.,  of  Neio  York  v.  Bailey,  2  Denio,  433.  The  instruc- 
tion given  was  in  accordance  with  law,  and  gave  the  defendant  all 
to  which  he  was  entitled. 

Freshets  and  ice  periodically  occur  in  the  ordinary  course  of 
nature  in  our  rivers.  Their  existence  is  no  excuse  for  exposing 
refuse  materials  to  their  action,  when  the  consequence  of  »>  expos- 
lx)g  them  are  well  known  to  all.     Indeed,  that  they  were  so  exposed 
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^  without  care  or  oversight "  the  jury  must  have  found,  and  the 
fact  80  found  is  the  very  basis  of  the  plaintiff's  complaint. 

From  the  decision  in  Sirnpsony.  Seavey,  8  Me.  138,  to  the  present 
time,  it  has  been  held  that  mill-owners  are  responsible  for  damages 
arising  from  throwing  drift  and  waste  stuff  in  the  streams  (if  navi- 
gable) upon  which  their  mills  are  erected.  In  Oerrish  v.  Brawn, 
51  Me.  256,  it  was  held  that  if  a  person  obstruct  a  stream,  which  is 
by  law  a  public  highway,  by  casting  therein  waste  materials,  filth 
or  trash,  or  by  depositing  materials  of  any  description,  except  as 
connected  with  the  reasonable  use  of  said  stream  or  highway,  or  by 
direct  authority  of  law,  he  does  it  at  his  peril,  and  is  guilty  of  caus- 
ing a  public  nuisance.  The  defendant  was  not  in  the  reasonable  use 
of  the  river,  if  "without  care  or  oversight"  he  left  the  drift  stuff 
from  his  mill,  so  that  by  the  ordinary  forces  of  nature  it  would  be 
carried  on  the  land  of  the  riparian  proprietors  below  him  to  their 
injury.  If  without  care,  there  could  not  be  reasonable  care.  If 
the  counsel  had  desired  a  more  explicit  ruling  and  that  the  question 
of  reasonable  use  should  have  been  distinctly  submitted  to  the  jury, 
he  should  have  so  requested  the  court. 

The  ground  of  complaint  in  the  present  case  is,  not  the  interfer- 
ence with  the  navigation  of  the  river,  but  damage  done  to  the 
plaintiff's  land  by  the  drift  stuff  floated  by  the  rise  of  waters  upon 
it.  It  is  a  private  and  special  nuisance,  for  the  consequences  of 
which  he  seeks  compensation.  ^^  It  is  a  principle  of  the  common 
law,"  observes  Huston,  J.,  in  Hoioell  v.  McCoy,  3  Rawle,  256,  "that 
the  erection  of  any  thing  in  tlie  upper  part  of  a  stream  of  water, 
which  poisojis,  corrupts,  or  renders  it  offensive  and  unwholesome, 
is  actionable.  And  this  principle  not  only  stands  with  reason,  but 
is  supported  by  unquestionable  authority,  ancient  and  modern. 
.  .  .  The  erection  of  a  tan-yard  comes  within  the  operation  of 
the  same  principles,  provided  it  has  the  effect  of  which  the  plain- 
tiffs complain,  corrupting  and  rendering  unwholesome  the  water  in 
the  stream  below,  used  for  distillation  or  for  culinary  or  domestic 
purposes.  The  general  rule  of  law  is  that  every  man  has  a  right 
to  have  the  advantage  of  a  flow  of  water,  on  his  own  land,  without 
diminution  or  alteration  in  quantity  or  quality.  Nor  are  we  to  be 
understood  as  saying,  that  there  can  be  no  diminution  or  alteration 
whatever,  as  that  would  be  denying  a  valuable  use  of  the  water. 
The  use  of  it  must  be  such  as  not  to  be  injurious  to  the  other  pro- 
prietors."    In  Crosby  v.  BcAsey,  49  Me.   539,  which  was  an  action 
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on  the  case  for  injoiy  to  the  plaiiitifPs  land  by  reason  of  the  deposit 
thereon  of  bark  trom  the  defendant's  tannery,  by  the  natural  flow 
of  water,  the  oonrt  instructed  the  jury,  tha^  unlesB  the  defendant 
had  acquired  by  grant  or  prescription  the  right  so  to  deposit, 
by  the  natural  action  of  the  water,  it  would  be  carried  upon  the 
plaintiffs  land  below,  to  his  damage;  and  that,  if  he  did  thus 
deposit  it  without  having  acquired  such  right,  and  it  was  carried 
on  to  the  plaintiffs  land  to  his  damage,  the  plaintiff  was  entitled 
to  recoyer,  and  the  correctness  of  this  ruling  was  affirmed.  The 
same  principle  applies,  whether  the  injury  is  by  fouling  the  water 
or  diminishing  the  productive  powers  of  the  soil.  '^I  take  the  law 
to  be,"  obseWes  Blagebitbn,  J.,  in  Hodghinaan  y.  Enna^  116  K  G. 
L.  229,  ''as  stated  in  Tenant  y.  Ooldwin,  2  Ld.  Baym.  1089;  Salk. 
21,  360;  6  Mod.  311;  Holt,  600,  that  you  must  not  injure  the 
property  of  your  neighbor,  and  consequently,  if  filth  is  created  on 
any  man's  land,  then,  in  the  quaint  language  of  the  report  in  Salk. 
361,  ''he  whose  dirt  it  is,  must  keep  it  that  it  may  not  trespass." 
In  Hay  y.  The  Cohoes  Co^  2  Gomst  162,  Gabdkeb,  J.,  states  the 
law  as  follows:  ''In  this  case,  the  plaintiff  was  in  the  lawful  pos- 
session and  use  of  his  property.  The  land  was  his,  and  as  against 
the  defendant,  by  an  absolute  right  from  the  center  usque  ad  ccelum. 
The  defendants  could  not  directly  infringe  that  right  by  any  means 
or  for  any  purpose.  They  could  not  pollute  the  air  upon  the  plain- 
tiff's premises  {Morley  y.  Fragnelly  Gro.  Gar.  510);  nor  abstract 
any  portion  of  the  soil  (Bol.  Abr.  565,  note;  12  Mass.  221);  nor 
cast  any  thing  upon  the  land  {Lambert  y.  Bessey,  Sir  T.  Baymond, 
421),  by  any  act  of  their  agents,  neglect  or  otherwise.  For  this 
would  violate  the  right  of  eminent  domain.  Subject  to  this  quali- 
fication, the  defendants  were  at  liberty  to  use  their  land  in  a  rea- 
sonable manner  according  to  their  pleasure." 

The  second  requested  instruction  was  properly  refused.  The 
defendant  is  not  to  be  held  responsible  for  the  freshet,  but  as 
freshets  are  of  frequent  oocurrence,  he  is  bound  to  know  that  fact 
equally  as  any  other  fact  occurring  in  the  course  of  nature,  and  he 
is  liable  for  negligently  leaving  his  drift  stuff  so  that  the  lands  of 
the  riparian  proprietors  below  are  injured  whenever  they  do  occur. 

The  defendant  is  liable  for  damages  arising  from  his  own  wrong- 
ful or  negligent  acts ; —  not  for  those  arising  from  the  negligent 
acts  of  others.  Such  was  the  instruction  given.  The  difficulty 
mav  be  great  of  accurately  proportioning  and  assessing  the  damagei 
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done  by  the  defendant,  bnt  that  dilBcnlty  the  defendant  would 
haye  aymded  had  he  taken  due  care  that  no  ocoasion  should  ariae 
lequiring  such  assessment  of  damages. 

The  question  of  prescriptive  right  does  not  arise.  There  is  no 
full  report  of  the  evidence,  so  that  we  cannot  say  whether  the  pre- 
scsription  was  established  or  not  There  was  no  ruling  in  relation 
to  the  law  of  prescription  either  given  or  requested*  There  were 
no  'erroneous  instructions  on  this  subject,  for  there  were  none 
whatever  given.  If  the  defendant  wished  to  present  that  question, 
he  should  have  asked  for  such  rulings  as  he  deemed  applicable. 

DiOKXBSOK,  Babbows,  Dakiobth  and  Pxms,  JJ.,  concurred. 

Wajutov,  J.,  did  not  conour. 

XaMfptume  openmletU 


Stubbs  y.  Lib. 

(MMe.ttS.) 
Qfles  —  aeeeptanee  by  office  holder  of  ineompaOble  office, 

Hie  aeeeptanoe  hj  an  office  holder  of  another  office  inoompatllile  with  the 
flnt  —  for  instance,  a  trial  Jastice  accepting  the  oi&ce  of  depatj-eherifT-^lf 
ipeo  fado  a  vacation  of  the  first  office. 

ACTION  of  trespass  brought  by  Wealthy  0.  Stubbs  against 
Lyman  Lee  for  an  assault  and  for  an  imprisonment  The  facts 
were  these.  On  the  22d  of  December,  1868,  defendant  was  a  trial 
justice  of  Piscataquis  county,  duly  commissioned  and  qualified. 
On  that  day  he  accepted  the  office  of  deputy-sheriff  of  that  county, 
and  was  duly  sworn  in  and  qualified.  He  was  re-appointed  deputy- 
sheriff  in  1871,  and  again  accepted  and  qualified  for  that  office.  In 
1872,  he,  assuming  to  still  act  as  trial  justice,  upon  a  complaint 
issued  a  warrant  directing  the  arrest  of  plaintiff;  plaintiff  waa 
thereupon  arrested  and  brought  before  defendant,  who  assumed  to 
try  her,  and  decided  and  ordered  that  she  should  give  a  recognizance 
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to  keep  the  peace  for  twelve  months  and  should  pay  the  costs  of 
the  prosecntion,  and,  npon  her  failing  to  do  so,  issued  a  mittimus 
upon  which  she  was  imprisoned  for  seyeral  months,  and  until  dis- 
ohaiged  by  the  Supreme  Court  Defendant  testified  that  he  was 
appointed  crier  of  the  court  for  his  county,  but  never  served  any 
precepts  or  acted  as  deputy-sheriff,  beyond  serving  as  crier;  that 
he  never  gave  any  bond,  and  there  was  an  agreement  between  him 
and  the  sheriff  that  ho  was  to  act  only  as  crier,  though  he  had  once 
taken  charge  of  a  jury.  He  had  from  time  to  time,  since  commis- 
sioned as  deputy,  acted  as  trial  justice. 

It  was  ordered  that,  if  upon  the  foregoing  facts  the  action  oould 
be  maintained,  the  case  was  to  stand  for  trial,  otherwise  plaintiff 
was  to  be  nonsuited. 

(7.  A.  Everettf  for  plaintiff. 

Lebroke  dk  Pratt,  for  defendant 

Applbton,  G.  J.  The  defendant,  being  a  trial  justice,  was 
subsequently  appointed  and  sworn  as  a  deputy-sheriff.  The  ques- 
tion presented  for  determination  is,  whether  the  acceptance  of  the 
last  is  a  resignation  of  the  first  office. 

The  offices  in  question  must  be  regarded  as  incompatible.  ''  I 
think/'  remarks  Bailey,  J.,  in  The  King  v.  IHzzard,  9  B.  &  G. 
418,  "  that  the  two  offices  are  incompatible  when  the  holder  cannot 
in  every  instance  discharge  the  duties  of  each.  *  *  The  accept- 
ance of  the  second  office  therefore  vacates  the  first."  *  *  *  "  So 
a  man  shall  lose  his  office,  if  he  accepts  another  office  incompati- 
ble; as  if  one  be  under  the  control  of  the  other;  as,  if  the  remem- 
brancer of  the  exchequer  be  made  a  baron  of  the  exchequer.'^ 
5  Gom.  Dig.,  tit  '^Officer"  (K.  5).  The  appointment  of  a  person 
to  a  second  office,  incompatible  with  the  first,  is  not  absolutely 
void;  but  on  his  subsequently  accepting  the  appointment  and  quali- 
fying, the  first  office  is  ipso  facto  vacated.  The  People  v.  Carriqtie, 
2  Hill,  93.  A  vacancy  may  arise  in  an  office  from  an  implied  resig- 
nation; as  by  the  incumbent's  accepting  an  incompatible  office. 
Van  Orsdale  v.  Hazardy  3  Hill,  ^43.  The  acceptance  of  the  offici 
of  constable  of  a  town  by  a  person  holding  at  the  time  the  office  of 
justice  of  the  peace,  is  of  itself  a  surrender  of  the  latter  offlca 
Magie  v.  Stoddard,  25  Gonn.  565.     In  8  Maine,  486,  this  court,  in 
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iheir  answer  to  the  senate,  say,  ^'  that  the  office  of  jnstioe  of  the 
peace  is  incompatible  with  that  of  sheriff,  deputy-sheriff  or  coroner." 

Where  one  has  two  incompatible  offices,  both  cannot  be  retained. 
The  public  has  a  right  to  know  which  is  held  and  which  is  surren- 
dered. It  should  not  be  left  to  chance,  or  to  the  uncertain  and 
fluctuating  whim  of  the  office-holder  to  determine.  The  general 
rule,  therefore,  that  the  acceptance  of  and  qualification  for  an 
office  incompatible  with  one  then  held  is  a  resignation  of  the  former, 
is  one  certain  and  reliable  as  well  as  one  indispensable  for  the  pro- 
tection of  the  public. 

The  defendant  having  been  appointed  and  sworn  as  a  deputy- 
sheriff  must  be  regarded  as  having  accepted  that  office.  By  that 
acceptance  he  surrendered  the  office  of  trial  justice,  a  judicial  office 
incompatible  with  that  of  a  deputy-sheriff.  His  judicial  authority, 
therefore,  as  a  trial  justice  was  at  an  end. 


DiOKXBSOK,  Virgin,  Petbbs  and  Libbey,  JJ.,  concurred. 

Oase  to  stand  for  trial 


DnoKG  ▼•  Ikhabitakts  of  Honiax>K. 

(M  Ma.  »4J 

BmiXroad  aidUmdi^vaHdittf  of,  inthehandsof  innocent  holder  for  vaiue. 

Glider  aa  aet  of  the  legislatare  the  town  of  H.  waa  aathoriaed  to  loan  itf 
credits  to  a  railway.  A  vote  was  directed  to  be  taken  and  other  acta  done 
wliich  the  selectmen  were  to  certify  to  the  town  treasurer,  wlio  was  to  issue 
the  bonds,  ffeld^  that  the  issue  bj  the  treasurer,  of  the  bonds  signed  bj 
the  selectmen,  was  conclasive  on  the  question  of  their  validity  in  the  bauds 
of  an  innocent  pnrchaser  for  value  without  notice.    (See  note,  p.  2S9.) 

ACTION  by  William  Doming  against  the  defendant  to  recoTor 
the  amount  of  a  number  of  interest  coupons  on  bonds  issued 
in  the  name  of  defendants,  under  certain  legislative  acts  in  aid  of 
the  Houlton  Branch  Bailroad  Company.  The  legislation  men- 
tioned is  snflBciently  set  forth  in  the  opinion  as  is  the  acts  done 
thereunder.  The  defense  to  said  bonds  was  that  the  company  was 
never  legally  organized;  that  the  contractors  therefor  did  not  carry 


254  MAINE, 

Doming  T.  iBhAUtftnti  of  Honlton. 

out  iheir  oontract ;  that  oollofflon  existed  between  the  town  officers 
and  the  oontractora  in  reference  to  the  issne ;  that  two  seleotmen. 
only  signed  the  bond ;  that  legislation,  anthorizing  them,  in  aid  of 
a  road  built  partly  in  a  foreign  province,  was  invalid.  The  chief 
objection  was  this  in  respect  to  the  action  of  one  Osbom,  the  con- 
tractor who  built  the  road. 

^'  That  said  Osbom  was  duly  and  seasonably  notified  by  the^ 
selectmen  of  said  town  who  signed  said  contract  in  beludf  of 
the  town,  that  said  railroad  must  be  built,  and  the  depot  located 
at  or  near  the  business  center  of  the  town  and  village,  as  required 
by  his  contract ;  and  that  if  not  so  built,  it  would  be  of  little  or  no 
value  or  benefit  to  the  town,  and  that  the  town  would  not  pay  him. 
a  dollar,  if  not  built  according  to  his  contract  That  said  .Osbom 
replied  in  substance  that  he  should  not  so  build  it,  but  should  build 
it  as  he  pleased,  and  should  locate  the  depot  nearly  or  quite  three- 
quarters  of  a  mile  from  the  business  center  of  said  village  and 
town,  and  he  did  so  build  it,  and  he  declared  that  he  would  rather 
build  said  depot  where  he  did  build  it,  even  it  he  received  no  pari 
of  the  sum  voted  by  the  town.  All  of  which  was  well  known  Uy 
the  persons  who  signed  said  bonds  and  coupons  here  offered  in 
evidence  by  the  plaintiff.'' 

The  court  below  ruled  pro  forma  that  the  defense  set  up  wa» 
not  open  to  defendants  against  an  innocent  holder  for  value  and 
without  notice  as  plaintiffs  were,  and  the  case  was  taken  from  the* 
jury  to  be  submitted  to  the  full  court  on  these  questions. 

F.  A.  Pike  and  J.  £  0.  F,  Granger,  for  plaintifc. 

D.  D.  Siewart  and  G,  M.  fferrin,  for  defendants.  A  town  i^ 
strictly  confined  to  the  powers  delegated  to  it  in  such  mattera. 
Thompson  v.  Lee  Gounty,  3  Wall.  330;  Emery  v.  MariavitUy  56  Me. 
315;  Starin  v.  Genoa,  23  N.  Y.  449;  Peoph  v.  Smith,  45  id.  778,. 
781;  1  Dillon's  Mun.  Corp.,  §  106.  Every  one  is  chargeable  with 
knowledge  of  requirements  of  legislation  (Knox  County  v.  Aepii^ 
fjoaU,  21  How.  543),  and  plaintiff  must  show  that  the  requirementifr 
have  been  complied  with.  Slavin  v.  Genoa,  supra;  Peoph  v.  Mead, 
24  N.Y.  125;  1  Dillon's  Mun.  Corp.,  §  423.  Also  cited  Marsh  v.  Ful- 
ton C^nty,  10  Wall.  683;  Powells.  Tuttle,Z  Gomst.  896;  Shenoood 
V.  Keede,  7  Hill,  431;  Olmstead  v.  Elder,  1  Sold.  144;  Jackson  v. 
Hampden,  16  Me.  184,  and  20  id.  37;  Anderson  v.  Famham,  34  id* 
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161;  Smith  t.  Sac  County,  11  Wall  139;  Aldrich  t.  Warrm,  It 
Me.  465;  P0rr%n  t.  Noyes,  39  id.  384;  Qailagher  y.  Black,  44  id.  99. 

Applstoh,  G.  J.  By  an  act,  approyed  Febroary  6,  1867,  o.  216^ 
the  Honlton  Branch  Bailroad  Company  was  incorporated,  with 
anthority  to  bnild  a  railroad  '^from  some  point  in  the  town  of 
Honlton  to  some  point  on  the  east  line  of  the  State. 

By  an  act,  approyed  February  18,  1867,  c.  287,  the  town  of 
Honlton  was  authorized  to  aid  in  the  construction  of  the  Houlton 
Branch  Bailroad.  By  section  1  the  town  was  empowered  to  loan 
its  credit  to  said  company  to  the  extent  of  150,000,  if  sanctioned 
by  a  two-thirds  yote  of  the  legal  yoters,  at  a  public  town  meeting 
called  within  a  limited  time  and  specifying  the  objects  of  such 
meeting. 

By  section  2  it  is  proyided  that,  *^  upon  the  acceptance  of  this  act, 
as  aforesaid,  the  selectmen  of  the  town  shall  certify  the  same  to  the 
town  treasurer,  and  he  shall  issue  to  the  directors  of  said  company, 
to  be  expended  in  the  construction  and  furnishing  of  said  road  and 
the  purchase  of  the  right  of  way,  the  scrip  of  said  town,  payable  to 
the  holder  thereof  at  the  expiration  of  twenty  years  from  date,  with 
coupons  for  interest  attached,  payable  annually,  to  the  amount  of 
$10,000,  in  sums  of  tlOO  each,  said  scrip  to  be  countersigned  by 
the  selectmen  before  issue.  And,  as  the  road  shall  progress  toward 
completion,  and  in  accordance  with  the  judgment  of  the  selectmen 
of  said  town,  for  the  time  being,  the  town  treasurer  may  make 
further  issue  of  said  town  scrip,  countersigned  by  the  selectmen, 
to  the  directors  of  said  company,  in  suitable  and  conyenient  forms, 
to  the  amount  the  town  shall  haye  decided  to  loan,  payable  in  like 
manner  as  the  first  amount  of  issue." 

By  subsequent  sections  proyision  is  made  for  security  to  be  giyen 
the  town  for  the  scrip  issued,  and  its  eyentual  repayment  by  the 
railroad  company.  It  is  made  the  duty  of  the  municipal  officers  to 
see  that  proper  indemnity  against  loss  is  giyen  simultaneously  witb 
the  issue  of  the  scrip. 

At  a  town  meeting,  duly  called  on  the  23d  day  of  Noyember,  1868, 
it  was  yoted  unanimously  to  accept  the  act  approyed  February  18, 
1867,  entitled  ^'  an  act  to  authorize  the  town  of  Houlton  to  aid  the 
construction  of  the  Houlton  Branch  Bailroad,  and  that  the  town 
ioan  its  credit  to  the  amount  of  $30,000  in  aid  of  the  Houlton 
Branch  Bailroad;  $10,000  to  be  paid  when  the  road  is  one-third 
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builty  110,000  when  the  road  is  two-thirds  bnilt,  and  $10,000  when 
the  road  is  completed,  equipped  and  in  running  order. 

It  was  further  voted  unanimously  '^  to  authorize  the  directors  of 
said  Houlton  Branch  Railroad  Company  and  the  selectmen  of  the 
town  to  contract  with  some  party  or  parties,  company  or  companies, 
for  the  construction,  equipment  and  running  of  said  road,  at  a  cost 
to  the  town  not  to  exceed  130,000;  and  to  transfer  and  assign  the 
charter  of  said  company,  and  to  lease  said  road  and  all  interest  of 
the  town  and  of  the  company  therein,  to  such  party  or  parties, 
company  or  companies,  in  such  way  and  manner  and  for  such  time 
as  to  insure  the  construction,  equipment  and  continuous  running 
of  said  road." 

By  an  act,  approved  February  17,  1869,  the  doings  of  the  town 
at  thfi  meeting  of  the  23d  of  November,  1868,  were  made  valid,  and 
it  was  authorized  to  loan  its  credit  to  the  extent  of  130,000,  and  to 
make  the  contracts  referred  to  in  the  votes  of  the  town. 

In  pursuance  of  the  authority  thus  conferred,  the  directors  of 
the  railroad  company  and  the  selectmen  of  Houlton  entered  into 
a  contract  on  the  30th  day  of  September,  1869,  with  Henry  Osbum 
and  William  Todd,  ^'  to  construct  the  Houlton  Branch  Bailroad,  in 
accordance  with  the  survey  of  James  E.  Hartley,  late  of  Woodstock, 
deceased,  as  nearly  as  practicable  and  advisable,  to  be  commenced 
forthwith,  and  to  be  completed  and  equipped  in  running  order, 
with  proper  and  necessary  and  sufficient  rolling  stock,  on  or  before 
the  Ist  day  of  January,  A.  D.  1871." 

Bonds  were  issued  for  $10,000  as  the  first  installment  under  the 
contract,  and  the  coupons  in  suit  were  originally  attached  to  the 
bon^s  so  issued. 

It  is  admitted  that  the  railroad  has  been  constructed  in  accord- 
ance with  the  advice  and  opinion  of  Charles  Molyneux,  a  compe- 
tent civil  engineer;  that  the  necessary  rolling  stock  has  been  pro- 
vided; and  that  the  railroad  has  since  been  running  in  connection 
with  the  New  Brunswick  and  Canada  Railway,  and  furnishes  direct 
communication  with  the  European  and  North  American  Railroad 
and  the  St.  Stephen  and  Woodstock  Branch  Railroads. 

The  case  finds  the  bonds  were  sold  to  the  plaintiff.  The  fact  of 
a  sale  implies  a  consideration,  and,  in  the  absence  of  proof  of  fraud 
or  deception,  an  adequate  one.  There  is  no  denial  in  the  speoifica- 
dons  of  defense  that  the  plaintiff  is  a  bona  fide  holder  before  the 
maturity  of  the  coupons,  and  for  a  valuable  consideration.     In  the 
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ordinaiy  oonrse  of  bnsiness  the  holder  of  a  note  or  bill  is  presnmed 
prima  facie  to  be  a  holder  for  value,  "  The  owner  of  a  bill," 
Temarks  Lord  Denman,  in  Arbouin  t.  Anderwn,  1  Ad.  &  Ellis., 
New  Bep.  498,  ''  is  entitled  to  recoyer  upon  it,  if  he  came  by  it 
honestly.  That  fact  is  implied  prima  fade,  by  possession;  and, 
to  meet  the  inference  so  raised,  fraud,  felony,  or  some  such  matter 
must  be  proyed." 

As  was  remarked  by  Oliffobd,  J.,  in  OUi/  of  Lexington  y.  But^ 
ler,  14  Wall.  295:  '' Issued  by  authority  of  law,  as  the  bonds  pur- 
port to  haye  been,  and  being  by  the  regular  indorsement  thereof 
made  payable  to  bearer,  they  lawfully  circulated  from  holder  to 
holder  by  deliyery,  and  the  plaintiff,  haying  purchased  four  of  the 
number  in  the  market  overt,  became  the  lawful  indorsee  and  holder 
of  the  same,  together  with  the  coupons  annexed,  and  the  interest 
secured  by  the  coupons  being  unpaid,  he  instituted  the  present  suit 
to  recover  the  amount.  Evidently  the  prima  faeie  presumption  in 
such  a  case  is  that  the  holder  acquired  the  bonds  before  they  were 
due;  that  he  paid  a  valuable  consideration  for  the  same;  and  that 
he  took  them  without  notice  of  any  defect  which  would  render  the 
instruments  invalid." 

The  presiding  judge  ruled  pro  forma  '^that  the  defense  set  up 
in  the  defendant's  brief  statement  is  not  open  to  them  in  this  ac- 
tion; that  the  facts  offered  to  be  proved  are  inadmissible,  and  ex- 
cluded them  upon  the  ground  that  it  was  a  mattei  within  the 
province  of  the  selectmen  and  treasurer  of  the  town  of  Houlton, 
for  the  time  being,  to  ascertain  and  decide  whether  or  not  the 
party  contracting  to  build  the  railroad  had  complied  with  all  the 
conditions  and  prerequisites  to  entitle  them  to  the  bonds  and 
coupons,  as  stipulated  in  the  contract;  and  that  their  action  in  this 
matter  is  final  and  conclusive  as  between  the  defendants  and  inno- 
cent holders  of  the  bonds  and  coupons." 

It  is  apparent  that  the  case  comes  before  us  upon  the  question 
whether  the  various  matters  offered  in  the  specifications  of  defense 
would  be  available  tLgainst  bona  fide  or  innocent  holders  of  coupons; 
that  the  plaintiff  is  to  be  regarded  as  such,  and  that  the  justice 
presiding  must  have  understood  that  this  was  the  question  to  be 
submitted  for  our  determination. 

The  possession  of  coupons  is  prima  facie  evidence  that  the  holder 
of  them  IB  the  holder  of  the  bonds  from  which  they  were  cut  oiL 
MeOoy  y.  WatMngtm  Cbunif,  8  WalL,  Jr.,  0.  G.  881.    It  is  not 
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neoessaiy  to  produce  the  bonds  from  which  they  are  detached  to 
entitle  the  holder  to  maintain  an  action  upon  theuL  Aurora  CMv 
Y.  West,  7  Wall.  82. 

The  bonds  were  issaed  by  the  proper  authorities  of  the  town.  It 
was  their  duty  to  determine  whether  the  preliminaries  necessary  to 
give  yalidfty  to  the  bonds  had  been  complied  with,  before  issuing 
them;  and  their  determination  is  conclusiye.  Augusta  Bank  y. 
Augtista,  49  Me.  507.  The  same  principle  has  been  fully  affirmed 
by  the  Supreme  Court  of  the  XTnited  States.  Lynde  y.  77^  County, 
16  Wall.  6.  In  a  suit  against  a  town  by  a  bona  fide  holder  of  its 
bonds  whose  title  accrued  before  maturity,  the  corporation  cannot 
show,  by  way  of  defense,  where  the  corporation  has  authority  to 
issue  such  bonds,  any  want  of  compliance  with  formalities  required 
by  the  statute  authorizing  their  issue,  or  that  there  has  been  fraud 
in  their  agents  issuing  them.  Woods  y.  Lawrence  County,  1  Black, 
886;  Mercer  County  y.  Hackett,  1  Wall.  83;  Oelpcke  y.  Dubuque, 
id.  175;  Gfrand  ChuU  y.  Winegar,  15  id.  356. 

The  bonds  were  signed  by  but  two  of  the  selectmen.  This  ia 
luflScient  By  R  S.,  ch.  1,  §  4,  item  3,  itis  enacted  that  ''words 
giying  authority  to  three  or  more  persons  authorize  a  majority  to 
act,  when  the  enactment  does  not  otherwise  determine."  The  en- 
actments under  which  the  coupons  were  issued  do  not  ''otherwise 
determine." 

The  limits  of  the  Houlton  Branch  Bailroad  are  within  this  State 
by  the  express  language  of  its  charter.  The  question  as  to  the  right 
of  the  legislature  to  authorize  the  raising  of  money,  or  of  loaning 
credit  to  aid  in  the  building  of  a  railroad  on  foreign  soil,  does  not 
arise. 

The  bonds  giyen  to  meet  the  first  installment  may  be  yalid, 
though  the  subsequent  ones  were  improyidently  issued.  By  the 
terms  of  the  yote  of  the  town,  which  receiyed  the  sanction  of  the 
legislature,  they  were  to  be  issued  before  the  completion  of  the 
contract.  The  risk  of  its  ultimate  completion  was  upon  the  party 
BO  issuing  them,  not  the  innocent  purchaser.  Besides,  if  once 
rightly  issued  and  binding,  they  cannot  be  defeated  in  the  hands 
of  honest  holders  by  the  subsequent  neglect  of  the  officers  of  the 
town  in  enforcing  the  contract  for  the  construction  of  the  road,  or 
of  the  contractors  in  negligently  completing  their  contract. 

Besides,  by  ch.  286,  §  2,  the  selectmen  were  specially  authorised, 
as  the  road  diould  progress,  to  issue  scrip  in  accordance  with  theii 
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judgment.  Nothing  is  shown  or  offered  to  be  shown  that  these 
bondB  and  coupons  wore  improperly  issued.  If  issned  in  accord- 
ance with  their  judgment,  in  the  absence  of  fraud,  they  are  bind- 
ing upon  the  town;  and  in  case  of  fraud,  tbn  loss  must  fall  on  the 
town  rather  than  on  a  bona  fide  holder,  ignorant  of  such  fraud. 

The  specifications  of  defense  cannot  apply  to  the  bonds  issued 
to  meet  the  first  installment.  There  is  no  allegation  that  these 
were  issued  in  fraud  of  the  towii.  The  most  that  is  said  is  that 
the  defendants  shall  so  contend. 

By  the  terms  of  the  contract  under  which  the  railroad  was  builti 
it  was  to  be  constructed  in  accordance  with  the  survey  of  James  R. 
Hartley,  ''as  nearly  as  practicable  and  advisable,''  There  is  no 
offer  to  show  it  was  not  so  done.  Besides,  we  must  assume  that 
the  aelectmen  and  treasurer  so  regarded  it,  else  they  would  not  have 
iaroed  these  bonds. 

OuTTiKG,  Waxtok,  Babbows,  Danfobth  and  Petebb,  JJ., 
ooncurred* 

Judgment  for  plaintiff. 

KoTS.—  See  Steinet  v.  FrankUn  Co.^  8  Am.  Rep.  87,  and  note;  State y.  Salina 
Cb.,  id.  106L  The  Sapreme  Oonrt  of  the  United  States  at  its  term  oommenoinff 
in  Ootober,  187&,  decided  three  important  oases  bearing  apon  the  validity  of 
town  bonds  and  the  rights  of  bona  fide  holders  thereof.  The  importance 
of  the  question  and  the  oontroUing  character  of  the  decisions  entitle  them  to 
a  place  In  connection  with  the  foregoing  case.  In  the  first  case—  Tovm  of  G6- 
Unna  ▼.  Eanes^  the  bonds  of  a  municipal  corporation  recited  that  they  were 
teoed  in  accordance  with  a  specified  statute  and  upon  the  ^*  vote  of  the  elec- 
tors.'* They  were  signed  and  issued  by  the  officers  who  were  to  decide  on  the 
performance  of  the  condition  precedent.  Held,  that  proof  of  these  facts  wm 
ioffleient  to  sustain  the  validity  of  the  bonds  in  an  action  by  a  hona  fide  hoi* 
der. 

Error  to  the  Circuit  Court  for  the  Northern  District  of  Iowa. 

Mr.  Justice  Stbono  delivered  the  opinion  of  the  court  as  follows : 

It  appears  by  the  record  that  the  plaintiif  is  a  bona  fide  holder  and  owner  of 
the  coupons  upon  which  the  suit  is  founded,  having  obtained  them  before  th^y 
were  due  and  for  a  valuable  consideration  paid.  The  bonds  to  which  the  cou- 
pons were  attached  were  e^iven  in  payment  of  a  subscription  of  $60,000  to  the 
capital  stock  of  the  Chicago  and  Rock  Island  Railroad  Company,  for  which 
the  town  received  in  return  certificates  of  five  hundred  shares  of  $100  each,  in 
the  stock  of  the  company.  That  stock  the  town  retainb,  but  it  resists  the  pay- 
ment of  the  bonds,  and  of  the  coupons  attached  to  them,  alleging  that  th^ 
were  issued  without  lawful  authority. 

Saying  nothing  at  present  of  the  dishonesty  of  such  a  defense,  while  the  ooo- 
•Ideration  for  which  the  bonds  were  given  is  retained,  we  come  at  once  to  the 
qneetioB  whether  aathority  was  shown  for  the  stock  subscription  and  for  the 
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•onseqnent  Issue  of  the  bonds.  At  the  outset  it  is  to  be  obserred  that  the 
section  is  not  between  the  town  and  its  own  agents.  It  is  rather  between  the 
town  and  a  person  claiming  throagh  the  action  of  its  agents.  The  rights  of  the 
town  as  against  ^  agents  may  be  very  different  from  its  rights  as  against  par- 
ties who  have  honestly  dealt  with  its  agents  as  such,  on  the  faith  of  their 
apparent  authority. 

By  an  act  of  the  legislature  of  Illinois,  the  Chicago  and  Rook  River  Railroad 
Company  was  incorporated  with  power  to  build  and  operate  a  railroad  from 
Book  Falls,  on  Rook  river,  to  Chicago,  a  distance  of  about  one  hundred  and 
thirty  miles.  The  tenth  section  of  the  act  enacted  that  **  to  aid  in  the  construc- 
tion of  said  road,  any  incorporated  city,  town,  or  township,  organized  under 
the  township  organization  laws  of  the  State,  along  or  near  the  route  of  said 
road,  might  subscribe  to  the  capital  stock  of  said  company."  That  the  town 
of  Coloma  was  one  of  the  municipal  divisions  empowered  by  this  section  to 
subscribe  fully  appears,  and  also  that  the  railroad  was  built  into  the  town,  be- 
fore the  bonds  were  Issued.  But  it  is  upon  the  eleventh  section  of  the  act  thai 
the  defendant  relies.    That  section  is  as  follows : 

'*  No  such  subscription  shall  be  made  until  the  question  has  been  submitted 
to  the  legal  voters  of  said  city,  town,  or  township  In  which  the  subscription  is 
proposed  to  be  made.  And  the  clerk  of  such  city,  town,  or  township  is  hereby 
required,  upon  presentation  of  a  petition  signed  by  at  least  ten  citizens,  who 
are  legal  voters  and  tax  payers  in  such  city,  town  or  township,  stating  the 
amount  proposed  to  be  subscribed,  to  post  up  notice  in  three  public  places  in 
each  town  or  township;  which  notices  shall  be  i>o8ted  not  less  than  thirty  days 
prior  to  holding  such  election,  notifying  the  legal  voters  of  such  town  or  town- 
■hip,  to  meet  at  the  usual  places  of  holding  elections  in  such  town  or  town- 
■hip,  for  the  purpose  of  voting  for  or  against  such  subscriptions.  If  it  shall 
appear  that  a  majority  of  all  the  legal  voters  of  such  city,  town,  or  tcwnshlp 
voting  at  such  election  have  voted  'for  subscription,*  it  shaU  be  the  duty  of  the 
president  of  the  board  of  trustees,  or  other  executive  officer  of  such  town, 
and  of  the  supervisor  In  townships,  to  subscribe  to  the  capital  stock  of  said 
railroad  company,  in  the  name  of  such  city,  town,  or  township,  the  amount  so 
voted  to  be  subscribed,  and  to  receive  from  such  company  the  proper  oertifl- 
eates  therefor.  He  shall  also  execute  to  said  company,  in  the  name  of  sueh 
olty»  town,  or  township,  bonds  bearing  interest  at  ten  per  cent  per  annum; 
which  bonds  shall  run  for  a  term  of  not  more  than  twenty  years;  and  the  in* 
terest  on  the  same  shall  be  made  payable  annually ;  and  which  said  bonds  shaL 
be  signed  by  snch  president  or  supervisor,  or  other  executive  officer,  and  be 
attested  by  the  olerk  of  the  oitjy  town,  or  township  in  whose  name  the  bonds 
are  issued." 

Section  12  provides,  *'  It  shall  be  the  dn^  of  the  clerk  of  any  sooh  oify,  town, 
or  township  in  which  a  vote  shall  be  given  In  favor  of  subscriptions,  within  ten 
days  thereafter,  to  transmit  to  the  county  derk  of  their  counties  a  transcript 
or  statement  of  the  vote  given,  and  the  amount  so  voted  to  be  subeorlbed,  and 
the  rate  of  interest  to  be  paid." 

Moat  of  these  provisions  are  merely  directoiy.  But,  oonoeding  as  we  do,  that 
the  authori^  to  make  the  subsoription  was,  by  the  eleventh  seetion  of  the  aot, 
made  dependent  upon  the  result  of  the  submission  of  the  question  whether  the 
town  would  subscribe,  to  a  popular  vote  of  the  township,  and  upon  the  appro- 
val of  the  subsoription  by  a  majority  of  the  legal  voters  of  the  town  voting  at 
the  eleotlon,  a  prellmlnaiy  inquiiy  must  be,  how  it  is  to  be  ascertained  whethef 
the  direotloiis  have  been  followed  ?  whether  there  has  been  any  popular  vota, 
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or  whether  a  majority  of  the  legal  votera  present  at  the  election  did  in  faot 
?ote  in  favor  of  a  snbsoription  ?  Is  the  asoertainmeut  of  these  things  to  be  be- 
fore the  sabsoriptlon  is  made,  and  before  the  bonds  are  issued,  or  most  it  be 
after  the  bonds  have  been  sold,  and  be  renewed  eveiy  time  a  olaim  is  made  for 
the  payment  of  a  bond,  or  a  conpon.  The  latter  appears  to  us  inconsistent  with 
any  reasonable  oonstmotion  of  the  statute.  Its  avowed  purpose  was  to  aid  the 
building  of  the  railroad  by  placing  in  the  hands  of  the  railroad  company  the 
bonds  of  assenting  municipalities.  These  bonds  were  intended  for  sale,  and  it 
was  rationally  to  be  expected  that  they  would  be  put  upon  distant  markets. 
It  must  have  been  considered  that  the  higher  the  price  obtained  for  them,  the 
more  advantageous  would  it  be  for  the  company,  and  for  the  cities  and  towns 
which  gave  the  bopds  in  exchange  for  capital  stock.  Eveiy  thing  that  tended 
to  depress  the  market  value  was  adverse  to  the  object  the  legislature  had  in 
view.  It  could  not  have  been  overlooked  that  their  market  value  would  be  dis- 
astrously affected  if  the  distant  purchasers  were  under  obligation  to  appear 
before  their  purchase,  or  whenever  they  demanded  payment  of  principal  or  in- 
tereet,  whether  certain  contingencies  of  faot  had  happened  before  the  bond* 
were  issued;  contingencies  the  happening  of  which  it  would  be  almost  impos- 
sible for  them  in  many  cases  to  ascertain  with  certainty.  Imposing  such  an 
obligation  upon  the  purchasers  would  tend  to  defeat  the  primary  purpose  the 
legislature  had  in  view,  namely,  aid  in  the  construction  of  the  road.  Such  an 
interpretation  ought  not  to  be  given  to  the  statute,  if  it  can  reasonably  be 
avoided.    And  we  think  it  may  be  avoided. 

At  some  time  or  other  it  is  to  be  ascertained  whether  the  directions  of  the 
act  have  been  followed,  whether  there  was  any  popular  vote,  or  whether  a  ma- 
jority of  the  legal  voters  present  at  the  election  did,  in  fact,  vote  in  favor  of  the 
subscription.  The  duty  of  ascertaining  was  plainly  Intended  to  be  vested 
somewhei'e,  and  once  for  all,  and  the  only  persons  spoken  of  who  have  any  du- 
ties to  perform  respecting  the  election,  and  action  consequent  upon  it,  are  the 
town  clerk  and  the  supervisor  or  other  executive  officer  of  the  city  or  town.  It 
Is  a  fair  presumption,  therefore,  that  the  legislature  intended  those  officers,  or 
one  of  them  at  least,  should  determine  whether  the  requirements  of  the  act 
prior  to  a  subscription  to  the  stock  of  a  railroad  company  had  been  met.  This 
presumption  is  strengthened  by  the  provisions  of  the  12th  section,  which  make 
it  the  duty  of  the  clerk  to  transmit  to  the  county  clerk  a  transcript  or  state- 
ment, verified  by  his  oath,  of  the  vote  given,  with  other  particulars,  in  case  a 
subscription  has  been  voted.  How  is  he  to  perform  this  duty  If  he  is  not  to 
conduct  the  election  and  to  determine  what  the  voters  have  decided?  If,  there- 
fore, there  could  be  any  obligation  resting  on  persons  proposing  to  purchase  the 
bonds  purporting  to  be  issued  under  such  legislative  authority,  and  in  accord- 
ance with  a  popular  vote,  to  inquire  whether  the  provisions  of  the  statute  had 
been  followed,  or  whether  the  conditions  precedent  to  their  lawful  issue  had 
been  complied  with,  the  inquiry  must  be  addressed  to  the  town  clerk  or  execu- 
tive officer  of  the  municipality;  to  the  very  person  whose  duty  It  was  to  ascer- 
tain and  decide  what  were  the  facts.  The  more  the  statute  is  examined  the 
more  evident  does  this  become.  The  Uth  section  (quoted  above)  declared  that 
if  it  should  appear  that  a  majority  of  the  legal  voters  of  the  city,  town  or 
township  voting  had  voted  '*  for  subscription,"  the  executive  officer  and  clerk 
should  subscribe  and  execute  bonds.  *'  If  it  should  appear,"  said  the  act.  Ap- 
pear when  7  Why,  plainly,  before  the  subscription  was  made  and  the  bonds 
were  executed,  not  afterward.  Appear  to  whom?  In  regard  to  this  there  can 
be  no  doubt.  *  Manifestly  not  to  a  court  after  the  bonds  have  been  put  on  the 
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market  and  sold,  and  when  pajment  is  called  for,  but  if  it  shall  appear  to  th« 
persona  whose  province  it  was  made  to  ascertain  what  had  been  done  prepar- 
atoiy  to  their  own  action,  and  whose  duty  it  was  to  issue  the  bonds  if  the  Yote 
appeared  to  them  to  justifj*  such  action  under  the  law.  These  persons  were  the 
supervisor  and  town  clerk.  Their  right  to  issue  the  bonds  was  made  de- 
pendent upen  the  appearance  to  them  of  the  i>erformance  of  the  conditions 
precedent.  Some  person  or  persons  was  certainly  to  decide  this  preliminsij 
question,  and  there  can  l>e  no  doubt  who  was  intended  by  the  law  to  be  the 
arbiter.  In  Commissianen  v.  NichoU^  14  Ohio  St.  280,  it  was  said  that  "  a  stat- 
ute in  providing  that  county  bonds  should  not  be  delivered  by  the  commission- 
ers until  a  sufficient  sum  had  been  provided  by  stock  subscriptions,  or  other- 
wise, to  complete  a  certain  railroad,  and  imposing  upon  them  the  duty  of 
delivering  the  bonds  when  such  provision  had  been  made,  without  indicating 
any  jMrson  or  tribunal  to  determine  that  fact,  neoeasarily  delegates  that  power 
to  the  commissioners,  and  if  delivered  Improiridently,  the  bonds  will  not  be  in- 
validated. 

In  the  present  case,  the  person  or  persons  whose  duty  It  was  to  determine 
whether  the  statutory  requisites  to  a  subscription  and  to  an  authorized  issue  of 
the  bonds  had  been  performed,  were  those  whose  duty  it  was  also  to  issue  the 
bonds  in  the  event  of  such  performance.  The  statute  required  the  supervisor 
or  other  executive  officer  not  only  to  subscribe  for  the  stock,  but  also,  in  con- 
junction with  the  clerk,  to  execute  bonds  to  the  railroad  company,  in  the  name 
of  the  town,  for  the  amount  of  the  subscription.  The  bonds  were  required  to 
be  signed  by  the  supervisor  or  other  executive  officer,  and  to  be  attested  by  the 
derk.  They  were  so  executed.  The  supervisor  and  the  clerk  signed  them,  and 
they  were  registered  in  the  office  of  the  auditor  of  the  State,  in  accordance 
with  an  act  requiring  that,  precedent  to  their  registration,  the  Bui>ervisor  must 
oertify  under  oath  to  the  auditor  that  all  the  prelimlnaty  conditions  to  their 
issue  required  by  the  law  had  been  complied  with.  On  each  bond  the  auditor 
certified  the  registry.  It  was  only  after  this  that  they  were  issued.  A.nd  the 
bonds  themselves  recite  that  they  *'are  issued  under  and  by  virtue  of  the  act 
incorporating  the  railroad  company,**  approved  March  24, 1889,  **  and  in  accord- 
ance with  the  vote  of  the  electors  of  said  township  of  Coloma,  at  a  regular 
election  held  July  28, 1869,  in  accordance  with  said  law.**  After  all,  this  is  not 
an  open  question,  as  between  a  hona  fide  holder  of  the  bonds  and  the  town- 
ship, whether  all  the  prerequisites  to  their  issue  had  been  complied  with. 
Apart  from  and  beyond  the  reasonable  presumption  that  the  officers  of  the 
law,  the  township  officers,  discharged  their  duty,  the  matter  has  passed  into 
judgment.  The  persons  appointed  to  decide  whether  the  necessary  prerequisites 
to  their  issue  had  been  completed,  have  decided  and  certified  their  decision. 
They  have  declared  the  contingency  to  have  happened,  on  the  occurrence  of 
which  the  authority  to  issue  the  bonds  was  complete.  Their  recitals  are  such 
a  decision,  and  beyond  these  a  bona  fide  purchaser  is  not  bound  to  look  for 
evidence  of  the  existence  of  things  in  pais.  He  is  bound  to  know  the  law  con- 
ferring upon  the  municipality  power  to  give  the  bonds  on  the  happening  of  a 
contingency,  but  whether  that  has  happened  or  not  is  a  question  of  fact,  the 
decision  of  which  Is  by  the  law  confided  to  others — to  those  most  competent 
to  decide  it — and  which  the  purchaser  is,  in  general,  In  no  condition  to  decide 
for  himself. 

This  we  onderatand  to  be  the  settled  doctrine  of  this  court.  Indeed,  some 
of  our  deoifiona  have  gone  farther.  In  the  leading  case  of  Knox  v.  AtpimoaU^ 
tl  How.  644,  the  decision  was  rested  upon  two  grounds.    One  of  them  was  thai 
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the  mere  Issue  of  the  bonds  oontalning^  a  recital  that  they  were  isaaed  QDder 
and  In  porsuanoe  of  the  legislative  act,  was  a  sufficient  basis  for  an  aMumptlon 
Iff  ths  purohaser  that  the  oondltlons  on  whioh  the  county  (in  that  case)  was 
•nthorised  to  issue  them  had  been  complied  with,  and  it  was  said  the  purchaser 
was  not--  bound  to  look  farther  for  evidence  of  such  compliance,  though  the  re- 
cital did  not  affirm  it.  This  position  was  supported  by  reference  to  27»e  RoycU 
BrUith  Bank  v.  Torquandy  6  EUis  &  Blackb.  827.  a  case  in  the  Exchequer  Cham- 
ber, which  fully  sustains  it,  aud  the  decisions  in  which  were  concurred  in  by  all 
the  judges.  This  position,  taken  in  Knox  v.  AspinwaU,  has  been  more  than 
once  reaffirmed  in  this  court.  It  was  in  Moron  v.  Miami  County ^  2  Black.  732; 
in  Mercer  County  v.  HcLcketU  1  WalL  83;  in  SupervUors  v.  Schenck^  5  id.  784; 
and  in  Mayor  v.  ilfuscat/ne,  1  id.  884.  It  has  never  been  overruled,  and  what- 
ever  doubts  may  have  been  fiugf^e^ted  respecting  its  correctness  to  the  full  ex- 
tent to  whioh  it  has  sometimes  been  auuouuoed,  there  Hhould  be  uo  doubt  of 
the  entire  correctness  of  the  other  rule  asserted  in  Knox  v.  Aspinvnitt.  That,  we 
think,  lias  been  so  fimdy  seated  in  reason  and  authority  that  it  cannot  be 
■haken.  What  it  is,  has  been  well  stated  in  section  419  of  Dillon  on  Municipal 
Corporations.  After  a  review  of  the  decisions  of  this  court,  the  author  re- 
marks: **  If,  upon  a  true  construction  of  the  legislative  enactment  conferring 
the  authority  (viz.,  to  issue  municipal  bonds  upon  certain  conditions),  the  cor- 
pomtlon,  or  certain  officers,  or  a  given  body  or  tribunal,  are  invested  with 
power  to  decide  whether  the  condition  precedent  has  been  complied,  with,  then 
it  may  well  be  that  their  determination  of  a  matter  in  pois,  which  they  are  au- 
thorized to  decide,  wiU,  in  favor  of  the  bondholder  for  value,  bind  the  corpo- 
ration.*' This  is  a  very  cautious  statement  of  the  doctrine.  It  may  be  resta- 
ted in  a  slightly  different  form.  Where  legislative  authority  has  been  given  to 
a  municipality,  or  to  its  officers,  to  subscribe  for  the  stock  of  a  railroad  com- 
pany, and  to  issue  municipal  bonds  in  payment,  but  only  on  some  precedent 
condition,  such  as  a  popular  vote  favoring  the  subscription,  and  where  it  may 
be  gathered  from  the  legislative  enactment  that  the  officers  of  the  municipality 
were  invested  with  power  to  decide  whether  the  condition  precedent  has  been 
compiled  with,  their  recital  that  it  has  been,  made  in  the  bonds  issued  by  them 
and  held  by  a  bona  fide  purchaser,  is  conclusive  of  the  fact  and  binding  upon 
the  municipality,  for  the  recital  is  itself  a  decision  of  the  fact  by  the  appointed 
tribunal.  In  Bissell  v.  JeffersonvUle,  24  How.  287,  it  appeared  that  the  common 
oonncil  of  the  city  were  authorized  by  the  legislature  to  subscribe  for  stock  in 
a  railroad  company,  and  to  issue  bonds  for  the  subscription,  on  the  petition  of 
three-fourths  of  the  legal  voters  of  the  city.  The  council  adopted  a  resolution 
to  sabsoribe,  reciting  in  the  preamble  that  more  than  three-fourths  of  the  legal 
voters  had  petitioned  for  it,  and  authorized  the  mayor  and  city  clerk  to  sign 
and  deliver  bonds  for  the  sum  subscribed.  The  bonds  recited  that  they  were 
Issued  by  authority  of  the  common  council,  and  that  three-fourths  of  the  legal 
voters  had  petitioned  for  the  same,  as  required  by  the  charter.  In  a  suit  sub- 
sequently brought  by  an  innocent  holder  for  value,  to  recover  the  amounts  of 
unpaid  coupons  for  interest.  It  was  held  inadmissible  for  the  defendants  to 
show  that  three-fourths  of  the  legal  voters  of  the  city  had  not  signed  the  petU- 
tlDU  for  the  stock  subscription.  A  similar  ruling  was  made  in  Van  Hostrop  v. 
Ifoikson  Ctty,  1  WalL  291,  and  in  Mercer  County  v.  Hocfcett,  id.  88. 

The  same  principle  has  recently  been  asserted  in  this  court  after  very  grave 
consideration,  and  it  must  be  considered  as  settled.  In  St.  Josephs  Townshif 
▼.  Rogers,  lA  Wall.  644,  it  is  stated  thus :  **  Power  to  issue  bonds  to  aid  iu  rhe 
sonstruotton  of  a  railroad  is  frequently  conferrel  upon  a  municipality  in  » 
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•peolal  manner,  or  snbjeot  to  certain  regolatlons,  conditions,  or  qnaHfloationa» 
bnt  if  it  appears  hj  tlieir  recitals  that  the  bonds  were  issued  In  oonf  ormitf 
with  these  regulations,  and  pursuant  to  those  conditions  and  qnaiifloatJons, 
proof  that  any  or  all  these  recitals  were  incorrect  will  not  constitute  a  defense 
for  the  corporation  in  a  suit  on  the  bonds  or  coupons,  if  it  appears  that  it  was 
the  sole  province  of  the  municipal  officers  who  executed  the  bonds  to  decide 
whether  or  not  there  had  been  an  antecedent  compliance  with  the  regulation, 
condition,  or  qualification,  which,  it  is  alleged,  was  not  fulfilled.'* 

There  is  nothing  in  the  case  of  Marah  ▼.  BkUUm^  IQ  Wall.  675,  to  which  we  haye 
been  referred,  at  all  inconsistent  with  the  rule  thus  asserted.  In  that  case 
there  were  no  recitals  in  the  bonds,  and  there  was  no  decision  that  the  condi* 
tions  precedent  to  a  subscription,  or  to  the  gift  of  authority  to  subscribe,  had 
been  performed.    The  question  was,  therefore,  open. 

What  we  have  said  disposes  of  the  present  case  without  the  neoessi^  of  pai^ 
ticular  consideration  of  the  matters  urged  in  the  axgument  of  the  defendant 
below.  It  was  inadmissible  to  show  what  was  attempted  to  be  shown,  and 
even  if  it  had  been  admissible,  the  effort  to  assimilate  the  case  of  Mcurshv.  JNU- 
toti  would  falL  There  the  subscription  was  for  the  stock  of  a  diiferent  oorpo 
ration  from  that  for  which  the  people  had  voted.    Here  it  was  not. 

In  the  Tot0n  of  Veniee  v.  ilfurdoofc,  it  appeared  that  in  pursuance  of  an  act 
of  a  State  legislature  the  supervisor  and  the  railroad  commissioners  of  a  towA 
were  empowered  to  issue  bonds  for  money  borrowed  for  the  benefit  of  a  rail- 
road upon  obtaining  and  filing  the  written  consent  of  two-thirds  of  the  resi^ 
dent  tax  payers  of  the  town,  together  with  the  affidavit  of  the  supervisor  and 
commissioner  to  that  effect.  The  supervisor  and  commissioners  filed  a  list  of 
names  of  resident  tax  payers  as  having  signed  the  assent,  and  the  affidavit  that 
such  assent  comprised  two-thirds  of  the  resident  tax  payers.  The  bonds  were 
thereupon  issued,  and  in  an  action  against  the  town  by  a  bona  Jide  bondholder, 
hM  that  it  was  not  necessary  for  the  plaintiff  to  prove  that  the  signatures  to 
the  assents  were  genuine.  It  was  the  province  of  the  supervisor  and  commis- 
sioners to  decide  whether  the  condition  precedent  to  the  exercise  of  their  au- 
thority to  the  issue  of  the  bonds  had  been  complied  with.  The  statement  of 
the  assents  and  the  affidavit  was  sufficient  proof  of  the  authority  to  issue  the 
bonds. 

After  stating  the  facts  Mr.  Justice  Stkonq  said : 

**  It  is  very  obvious  that  if  the  act  of  the  legislature  which  authorised  an 
issue  of  bonds  in  aid  of  the  construction  of  the  railroad  on  the  written  assent 
of  two-thirds  of  the  resident  tax  payers  of  the  town,  intended  that  the  holder 
of  the  bonds  should  be  under  obligation  to  prove  by  parol  evidence  that  each 
of  the  259  names  signed  to  the  written  assent  was  a  genuine  signature  of  the 
person  who  bore  the  name,  the  proffered  aid  to  the  railroad  company  was  a 
delusion.  No  sane  person  would  have  bought  a  bond  with  such  an  obligation 
resting  upon  him  whenever  he  called  for  payment  of  principal  or  interest.  If 
such  was  the  duty  of  the  holder  it  was  always  his  duty.  It  could  not  be  per- 
formed once  for  all.  The  bonds  retained  in  the  hands  of  the  company  would 
have  been  no  help  in  the  construction  of  the  road.  It  was  only  because  they 
could  be  sold  that  they  were  valuable.  Only  thus  could  they  l>e  applied  to  the 
oonstmction.  Yet  it  is  not  to  be  doubted  the  legislature  had  in  view  and  in- 
tended to  give  substantlsl  aid  to  the  railroad  company  if  a  sufficient  number  of 
the  tax  payers  assented.  They  must  have  contemplated  that  the  bonds  would 
be  oflbrsd  for  sale,  and  it  is  not  to  be  believed  they  intended  to  impose  snoh  a 
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dos  upon  their  aalablenees  as  would  rest  upon  it  il  every  person  proposing  to 
pnrohase  was  required  to  inquire,  of  each  one  whose  name  appeared  to  the  as- 
sent, whether  he  had  in  fact  signed  it. 

'*  The  act  of  the  legislature  numif ests  a  oontrary  intent.  It  created  a  tribn- 
asl  to  determine  whether  two-thirds  of  the  resident  tax  payers  hsd  assented. 
The  tribunal  was  the  supervisor  and  the  commissioners,  empowered  also  to 
execute  the  bonds  in  case  such  an  assent  was  s^iven.  Th^  were  the  appointed 
■gents  to  obtain  the  assent,  and,  when  aoqi\ired,  they,  or  any  two  of  them, 
were  to  make  an  affidavit  that  the  persons  whose  written  assents  were  attached 
to  the  statement  comprised  two-tbirds  of  the  resident  tax  payers.  That  state- 
ment, with  the  affidavits,  was  required  to  be  filed  in  the  county  clerk's  office. 
All  this  indicates  unmistakably  that  it  was  their  appointed  province  to  decide 
whether  the  condition  precedent  to  the  exercise  of  their  authority  to  issue  the 
bonds  had  been  complied  with.  See  Commissioners  v.  NicholSt  14  Ohio  (N.  S.), 
280.  They  did  decide  the  question  before  they  issued  the  bonds.  Their  state- 
ment, verified  by  their  affldavit,«flled.in  the  county  clerk's  office,  was  a  decis- 
ion, and  a  recital  in  the  bonds  was  a  declaration  of  the  decision.  That  such  a 
decision  concludes  the  town  against  denying  that  the  condition  precedent  had 
been  performed ;  that  it  relieves  the  holder  of  the  bonds  from  the  obligation 
to  look  beyond  it  is  too  firmly  settled  in  this  court  to  admit  of  question.  In 
Dillon  on  Municipal  Corporations,  §  418,  the  author,  after  reviewing  the  decis- 
ions, states  this  conclusion :  **  If,  upon  a  true  construction  of  the  legislative 
enactment  conferring  the  authority,  the  corporation,  or  certain  officers,  or  a 
given  body  or  tribunal,  are  invested  with  power  to  decide  whether  the  condi- 
tion precedent  has  been  complied  with,  then  it  may  well  be  that  their  recital 
of  their  determination  of  a  matter  in  puis,  which  they  are  authorized  to  decide, 
will,  in  favor  of  the  bondholder  for  viAue,  bind  the  corporation."  Here,  there 
was  more  than  a  recital.  There  was  in  addition  proof  of  an  actual  decision, 
verified  by  oath.  Without  citlog  the  numerous  decisions  which  sustain  this 
statement  of  the  law,  we  refer  only  to  St.  Joseph  Township  y.  Rogers^  16  Wall. 
644,  and  The  Town  of  Coloma  v.  Eaves^  decided  at  this  term,  which  unequivo- 
eaUy  assert  it.  And  the  rule  has  additional  reason  in  Its  favor,  where,  as  in  the 
present  case,  the  authority  of  the  municipal  officers  to  bind  the  municipality  is 
made  dependent  upon  a  precedent  condition  of  fact,  and  the  fact  Is  not  of  a 
nature  to  be  ascertained  by  purchasers  In  the  market,  to  whom  it  was  contem- 
plated the  bonds  might  be  sold.  Dillon,  In  section  419,  states  this  as  another 
exception  to  the  rule  that  an  unauthorized  representation  by  a  municipal 
offieer  that  he  has  power,  is  not  binding  on  the  corporation.  His  language  is : 
**  The  only  exception  to  this  rule  (the  rule  above  stated),  to  wit,  where  it  is  the 
sole  province  of  the  officers  who  issued  the  bonds  to  decide  whether  conditions 
precedent  have  been  compiled  with.  Is  where  both  parties  have  not  equal 
means  of  knowledge  as  to  the  extent  and  scope  of  their  powers,  and  where  the 
particular  character  of  their  commission  and  authority  Is,  from  Its  nature  and 
elroumstances,  peculiarly  known  to  the  officer  or  agent;  in  which  case  the 
principal  will,  or  may  be  bound  by  the  false  representations  of  the  agent 
respecting  its  authority  and  its  extent  and  scope.' '  The  present  Is  exactly  such 
a  case.  The  town  officers  had  means  04  knowledge,  the  purchaser  had  not. 
They  procured  the  signatures  to  the  assent,  and  they  knew  whether  or  not 
they  were  genuine.  They  had  knowledge  which,  from  the  nature  of  the  case, 
the  purchaser  could  not  tiave. 

We  are  aware  that  in  the  State  of  New  York  it  has  been  held  adversely  to 
the  opinions  we  have  expressed.  It  was  so  held  in  SUurin  v.  The  Town  cf  Oenotk 
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and  In  Oould  ▼.  The  Tovm  of  SterUng^  28  N.  Y.  439  and  466.  In  the  former  oata 
the  oonrt  raled  that,  under  the  act  of  April  16, 1862  (the  tame  act  which  oon- 
feired  powers  condltionallj  upon  the  superyisors  and  oommlssloners  of  the 
town  of  Venice),  the  onus  was  on  the  bondholder  to  show.  In  a  salt  a^inst  the 
town,  that  two-thirds  of  the  resident  tazables  had  given  their  written  assent 
to  the  creation  of  the  bonds.  In  the  latter  case  a  similar  decision  was  i^ven 
when  bonds  had  been  issued  under  another  act,  much  like  the  act  of  1862, 
though  dlifering  in  some  material  particulars.  These  decisions  are  in  conflict 
with  the  rulings  of  this  court  in  Bisaell  v.  JefferaonvilU,  24  How.  287;  Knox 
County  v.  AspiriwdU,  21  id.  538;  Mercer  County  v.  Hackett  1  Wall.  88,  and  other 
cases  which  we  have  cited.  They  are  in  conflict  also  with  decisions  in  other 
State  courts.  Society  for  Savings  v.  New  London,  29  Conn.  174 ;  Railroad  Com- 
pany V.  EvansviUe,  16  Ind.  395;  Commissioners  v.  Nichols,  14  Ohio,  N,  S.,  260. 
We  have  carefully  considered  the  reasons  given  for  the  judgments  in  the  New 
Tork  cases,  without  being  convinced  by  them.  They  ignore  the  paramount 
puipose  for  which  the  bonds  were  authorized  by  the  legislature,  and  they  treat 
the  writt-en  assent  of  the  tazables  as  the  authority  to  the  township  officers, 
when,  in  fact,  the  power  was  given  by  the  legislature,  and  it  was  only  left  to 
the  town  to  determine  by  the  action  of  two-thirds  of  the  resident  tazables 
whether  the  supervisors  and  commissioners  might  act  under  the  power.  In 
Qould  V.  Sterling^  the  legislative  act  required  no  affidavit  to  be  filed  with  a 
statement  of  the  assenting  taz  payers,  and  in  Startn  v.  Genoa,  the  affidavit 
filed  was  regarded  as  merely  verifying  that  the  persons  whose  names  appeared 
on  the  assents  comprised  two-thirds  of  all  the  resident  taz  payers.  But  it  is 
obvious  that  if  no  more  than  this  was  meant  by  the  required  affidavit,  it  was 
wholly  useless,  for  the  assessment  rolls  of  the  township  would  have  shown  as 
much. 

The  aothority  of  Starin  v.  Qtnoa  has  not  been  increased  by  the  subsequent 
action  of  the  New  York  courts.  In  lite  People  v.  Mead,  24  N.  "S  114,  the 
ruling  was  followed;  but  Judge  Denio,  who  only  gave  an  opinion,  claimed 
that  the  decision  in  Starin  v.  Oenoa  had  been  made  on  the  ground  that  the 
bonds  were  not  issued  upon  a  loan,  and  that  the  plaintiff  was  not  a  bona  fide 
holder.  The  People  v.  Jfead  came  again  before  the  Court  of  Appeals  in  86  N. 
Y.,  p.  224,  when  Davis,  J.,  said:  ^' We  do  not  think  it  seemly  to  review  and 
reverse  the  former  judgment  of  this  court  in  this  action  upon  the  same  facts ; " 
and  Qrovbb,  J.,  said:  **But  for  the  previous  adjudication  of  this  court  I 
should  have  held  that  the  affidavit  filed  with  the  clerk  of  Cayuga  county,  pur* 
suant  to  the  second  section  of  chapter  376  of  Laws  of  1852,  was  conclusive  evi- 
dence of  the  assents  of  the  taz  payers  of  the  town,  required  by  the  act  in 
favor  of  a  bona  fi>de  holder  of  the  bonds  issued  under  its  provisions.**  i5ut, 
assuming  that  what  was  ruled  in  GoiUd  v.  Sterling,  and  in  Starin  v.  Genoa,  ii 
still  the  doctrine  of  the  New  York  courts,  we  find  ourselves  unable  to  yield 
to  it  our  assent.  It  is  against  the  whole  current  of  our  decisions  as  well  as 
against  the  decisions  made  in  other  States,  and  we  think  it  is  not  supported 
by  the  soundest  reasons. 

It  is  argued,  however,  that  the  New  York  decisions  are  judicial  oonstmo- 
tions  of  a  statute  of  that  State,  and,  therefore,  that  they  furnish  a  rule  bf 
which  we  must  be  guided.  The  argument  would  have  force  if  the  deoisioiii« 
in  fact,  presented  a  clear  case  of  statutory  construction.  But  they  do  mUL 
They  are  not  attempts  at  interpretation.  They  would  apply  as  well  to  the 
ezeoution  of  powers  or  authorities  granted  by  private  persons  as  they  do  to  the 
issue  of  bonds  under  the  statute  of  April  16, 1852.    They  assert  general  prinoi' 
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^lea,  to  wit,  that  persons  empowered  to  borrow  money  and  give  bonds  there- 
fcnr,  for  the  purpose  of  paying  it  to  an  improvement  company,  are  not  aathor- 
iiad  to  daliyer  the  bonds  diieotly  to  the  company,  a  doctrine  denied  in  this 
eoort,  in  the  Supreme  Court  of  Pennsylvania,  and  even  in  the  Court  of  Ap- 
peals of  New  York.    People  v.  Mead,  24  N.  Y.  124;  The  Town  of  Venioe  v. 

Breed, N.  Y. .    They  assert,  also,  that  where  an  authority  is  given  to  an 

olBeer  to  exeoute  and  issue  bonds  (on  the  assent  of  two-thirds  of  the  voters  of 
a  town,  the  assent  to  be  obtained  by  the  officer  and  filed  in  a  public  office  with 
an  affidavit  verifying  the  assent),  the  verification  amounts  to  nothing,  sub- 
serves no  purpose,  and  that  a  bona  fide  holder  of  the  bonds  is  bound  to  prove 
that  the  requisite  number  of  voters  did  actually  assent.  They  assert  this  as  a 
general  proposition.  They  do  not  assert  that  the  statute  so  declares,  or  that 
such  is  even  its  implied  requisition.  There  is,  therefore,  before  us  no  such 
ease  of  the  construction  of  a  State  statute  by  State  courts  as  requires  us  to 
yield  our  own  convictions  of  the  right,  and  blindly  follow  the  lead  of  others, 
eminent  as  we  concede  they  are. 

We  have  treated  the  case  thus  far  on  the  assumption  that  the  plaintiff  below 
was  a  bona  fide  holder  of  the  bonds  which  he  put  in  suit.  That  he  was  such 
abundantly  appears,  and  nothing  that  was  offered  at  the  trial  tended  in  the 
sUghtest  degree  to  show  the  contrary.  Even  the  railroad  company  itself,  when 
it  took  some  of  the  bonds  and  gave  its  stock  therefor,  could  have  bad  no  reason 
to  suppose  that  every  condition  precedent  to  their  issue  had  not  been  per- 
formed, and  a  subsequent  purchaser,  at  any  time  prior  to  the  time  fixed  for 
their  filnal  payment,  must  be  regarded  as  a  bona  fide  purchaser. 

In  HunibMt  Toumthip  v.  Long,  it  was  decided—  Miller,  Daves  and  Field, 
JJ.,  dissenting — that  Irregulsrities  in  the  issue  of  town  bonds  in  aid  of  rail* 
roads  do  notalfoct  their  validity  in  the  hands  of  a  bonafideholder,  provided  the 
original  legislative  authority  to  issue  them  is  coustitutioual,  and  the  bonds 
recite  that  they  were  issued  in  pursuance  of  such  authority,  and  that  the  nego- 
tiability of  town  bonds  in  aid  of  the  construction  of  a  railroad  is  not  affected 
ay  a  reoital  that  the  bonds  were  issued  **  for  the  construction  of  the  same 
through  said  township."  The  construction  of  the  road  is  not  a  condition  on 
which  the  payment  of  the  bonds  dei>euds. 

Mr.  Justice  Stbono  delii^ered  the  opinion  of  the  court. 

The  first  question  certified  from  the  court  below  is,  whether  the  bonds  to 
which  the  coupons  in  suit  were  attached  are  negotiable  bonds,  such  as  to  entitle 
the  plaintiff  to  the  rights  of  a  bona  fide  holder  of  negotiable  paper  taken  in  the 
ordinary  course  of  business  before  maturity. 

They  are  certificates  of  indebtedness  to  the  railroad  company,  or  bearer,  each 
for  one  thousand  dollars,  lawful  money  of  the  United  States,  payable  on  a  day 
certain,  with  interest  at  the  rate  of  seven  per  cent,  payable  annually  on  the  first 
day  of  January  In  each  year,  at  a  specified  banking  house,  on  the  presentation 
and  surrender  of  the  respective  interest  coupons  thereto  annexed.  If  this  were 
all,  there  oonld  be  no  doubt  of  their  complete  negotiability.  But  it  is  said  the 
subsequent  language  of  the  certificates  controls  the  absolute  promise,  and  shows 
that  payment  was  to  be  made  only  on  a  contingency.  This  is  argued  from  the 
reeital  eontained  in  the  instrument  and  from  what  follows  it.  We  quote: 
**Thls  bond  is  issued  for  the  purpose  of  subscribing  to  the  capital  stock  of  the 
Fdrt  Seott  and  Allen  Coun^  Railroad,  and  for  the  construction  of  the  same 
through  the  said  township,  in  pursuance  of  and  in  aooordanoe  with  an  act  of 
the  legislature  of  the  State  of  Kansas,  entitled  *  An  act  to  enable  muuiciosJ 
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townships  to  subscribe  for  stock  in  any  railroad,  and  to  proTlde  for  the  pajment 
of  the  same,  approTed  Febmaiy  26, 1870;'  and  for  the  payment  of  the  said  som 
of  money  and  acoming  interest  thereon,  in  manner  aforesaid,  npon  the  per- 
formance of  the  said  condition,  the  faith  of  the  aforesaid  Humboldt  township^ 
as  also  its  property,  reyenne  and  resources  is  pledged."    Belying  upon  this 
clause  of  the  certificate,  the  township  contends  that  the  construction  of  the 
railroad  through  the  township  was  a  condition  upon  which  the  payment  was 
agreed  to  be  made.    We  think,  however,  this  is  not  the  true  construction  of 
the  contract.    The  construction  of  the  road  as  well  as  the  subscription  for 
stock  were  mentioned  in  the  recital  as  the  reasons  why  the  township  entered 
into  the  contract,  not  as  conditions  upon  which  its  performance  was  made  te 
depend.    It  was  for  the  purpose  of  subscfibinj?,  and  to  aid  in  the  construction 
of  the  road  that  the  bond  was  given.    The  words  '  *  upon  the  performance  of  the 
said  condition,*'  cannot  then  refer  to  any  thing  mentioned  in  the  recital,  for 
there  is  no  condition  there.    A  much  more  reasonable  construction  is  that  th^ 
refer  to  a  former  part  of  the  bond,  where  the  annual  interest  is  stipulated  to  be 
pasrable  at  a  banker's,  **on  the  presentation  and  surrender  of  the  respective 
interest  coupons."     Such  presentation  and  surrender  is  the  only  condition 
mentioned  in  the  instrument.    But  that  stipulation  presents  no  such  contin- 
gency as  destroys  the  negotiability  of  the  instrument.    It  is  what  is  always- 
implied  in  every  promissory  note  or  bill  of  exchange,  that  it  is  to  be  presented 
and  surrendered  when  paid.    As  well  might  it  be  said  that  a  note  payable  on 
demand  is  payable  upon  a  contingency,  and  therefore  non-negotiable,  as  to 
affirm  that  one  payable  on  its  presentation  and  surrender  is  for  that  reason 
destitute  of  negotiability. 

•The  next  question  certified  is,  whether  the  bonds  are  invalid  because  of  the 
fact  that  the  election  was  held  within  less  than  thirty  days  after  the  day  of  the 
order  calling  for  it. 

The  act  of  the  legislature  under  which  the  bonds  purport  to  have  been  issued 
(passed  in  1870)  is  the  act  under  which  the  bonds  considered  in  the  case  of  If  orsy 
V.  The  TmenMp  of  Ottcego  were  issued.  We  held  in  that  case  that  by  Its  pro- 
visions the  board  of  county  commissioners,  who  caused  the  bonds  to  be  issued, 
were  constituted  the  authority  to  determine  whether  the  conditions  of  fact, 
made  by  the  statute  precedent  to  the  exercise  of  the  authority  granted  to  exe- 
cute and  issue  the  bonds,  had  been  perfoi*med,  and  that  their  recital  in  the 
bonds  issued  by  them  was  conclusive  in  a  suit  against  the  township  brought  by 
a  bona  fide  holder.  In  so  ruling  we  but  decided  what  had  often  before  been 
decided,  and  what  ought  to  be  regarded  as  a  fixed  rule.  Applying  it  to  the 
solution  of  the  question  now  before  us,  it  is  plain  that  the  bonds  are  not  invalid, 
because  all  the  notice  of  the  popular  election  was  not  given  which  the  legisla- 
tive act  directed.  The  election  was  a  step  in  the  process  of  execution  of  the 
power  granted  to  issue  bonds  In  payment  of  a  municipal  subscription  to  the 
stock  of  a  railroad  company.  It  did  not  itself  confer  the  power.  Whether  that 
step  had  been  taken  or  not,  and  whether  the  election  had  been  regularly  con- 
ducted, with  sufficient  notice,  and  whether  the  requisite  majority  of  votes  had 
been  cast  in  favor  of  a  subscription  and  consequent  bond  issue,  were  questloBt 
which  the  law  submitted  to  the  board  of  county  commissioners  and  which  it 
was  necessary  for  them  to  answer  before  they  could  act.  In  the  present  oasa 
the  board  passed  upon  them  and  issued  the  bonds,  asserting  by  the  recitals  tiiai 
th^  were  issued  "  in  pursuance  of  and  in  accordance  with  the  aet  of  the  legi^ 
lature.'*  Thus  the  plaintiff  below  took  them,  without  knowledge  of  any  iR«g» 
Blaritlea  In  the  process  through  which  the  legislative  authori^  was  etssrotsed*. 
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•ad  reljliig  upon  the  amnuioe  given  by  the  boih;:^  that  the  bonds  had  been 
iHoed  In  aooordanoe  with  the  law.  In  hla  hands,  therefore,  thejare  TaUd 
faiatnunenti. 

The  third  question  oertlfled  Is  answered  by  what  was  deolded  In  the  case  of 
Marey  v.  The  Township  qf  OnoegOt  to  which  we  have  already  referred.  There 
Is  no  esaentlal  dlflferenoe  between  this  case  and  that.  The  assessment  rolls  of 
the  township  maj  have  been  proper  evidence  for  the  consideration  of  the  board 
of  oonntj  commissioners  when  they  were  inqnlring  what  the  value  of  the  tax- 
able property  of  the  township  was,  but  the  bonds  are  not  Invalid  in  the  hands 
of  a  bona  JUle  holder  by  reason  of  their  having  been  voted  and  issned  In  excess 
of  the  statutory  limit,  as  shown  by  the  rolls.  Whatever  may  be  the  right  of 
the  township  as  against  those  who  issue  the  bonds,  it  cannot  set  up  against  a 
bona  fide  holder  of  the  bonds  that  the  amount  Issned  was  too  large,  In  the  face 
of  the  decision  of  the  board,  and  their  recital  that  the  bonds  were  Issued  pnr> 
snant  to  and  In  accordance  with  the  act  of  1870. 

Mr.  Jnatloe  Mn<TiBB  delivered  a  dissenting  opinion,  which  Is  contained  In  the 
IS  ASb,  Law  Joimr.^  418.— Rbp. 


PBnrr  v.  Waudul 

Arrtm — uikm^  fmiiU  ea/nimr  UMb  t0, 

A  mall  eanier,  while  he  may  not,  when  in  the  dlichargo  of  hi*  duty,  be  d^ 
talned  upon  any  dvil  8ult»  la  legally  liable  to  arrest  on  a  ohaige  ol  aqy 
eilminal  oflbnae — for  Instance,  of  a  violation  of  the  law  againat  the  aala  ol 
Intoxicating  liqnor. 

ACTION  of  trespass  brought  by  Aretns  B.  Penny  against  Sum- 
ner B.  Walker,  for  an  alleged  assault  upon  the  plaintiff.  The 
circumstances  were  these:  Defendant  was  a  mail  carrier  and 
plaintiff  a  constable,  duly  authorized  to  serve  criminal  process. 
He  held  a  complaint  and  a  warrant,  duly  issued  for  the  arrest  of 
defendant^  upon  the  charge  of  having  liquors  kept  and  deposited 
with  intention  to  sell  the  same  in  yiolation  of  hiw.  At  the  time 
of  the  assault  defendant  was  engaged  in  carrying  the  United 
States  mail,  and  plaintiff  was  endeayoring  to  arrest  him  under 
such  complaint  and  wairant 

Upon  a  refusal  of  the  court  below  to  instruct  the  jury  that 
defendant  wa%  under  the  oiicumstanoes,  justified  in  using  force  to 
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ledst  the  arrest,  defendant  took  exceptions.    The  jnry  found  foi 
the  plaintiff. 

Fryey  Cotton  dt  White,  for  plaintiff. 

Beeord  d  Hutchinson,  for  defendant. 

Barbows,  J.  The  single  question  is,  whether  a  mail  carrier,  wh^ 
is  at  the  time  engaged  in  conveying  the  United  States  mail,  is  jus- 
tified in  using  force  to  repel  an  officer  duly  qualified  and  having  a 
legal  warrant  for  his  arrest  to  answer  for  an  offense  against  a  State 
law,  when  the  charge  (which  was  the  keeping  of  spirituous  liquors 
designed  for  unlawful  sale)  is  neither  treason,  felony,  nor  a  breach 
of  the  peace. 

This  defendant,  in  an  action  of  trespass  for  an  assault  and  bat- 
tery committed  upon  such  officer,  requested  the  presiding  judge  to 
instruct  the  jury  that  the  officer  had  no  legal  right  to  arrest  him 
under  these  circumstances.  The  request  was  refused  and  the  jury 
were  instructed  that  ^'  the  defendant  was  legally  liable  to  arrest  on 
a  charge  of  any  criminal  offense,  although  he  was  engaged  at  the 
time  in  carrying  the  United  States  mail.^' 

To  support  his  request  and  his  exceptions  the  defendant  relies 
upon  the  provisions  of  the  act  of  congress,  passed  March  3>  1825, 
which  is  a  consolidation  of  the  various  previous  acts,  relating  to  the 
establishment  and  regulation  of  the  post-office  department,  and 
prescribes  among  other  things  the  oath  or  affirmation  to  be  admin- 
istered to  every  person  employed  in  tlie  care,  custody,  or  convey- 
ance of  the  mail,  and  impose  a  fine  uot  exceeding  $500  upon  any 
one  who,  being  in  charge  of  the  mail,  shall  quit  or  desert  it  before 
delivering  it  into  the  post-office  at  the  termination  of  the  route,  or 
to  some  known  mail  carrier  or  post-office. agent  authorized  to  re- 
ceive it ;  and  a  fine  not  exceeding  $100  upon  any  one  who  know- 
ingly and  wiU  fully  obstructs  or  retards  the  passage  of  the  mail  or 
of  any  driver  or  carrier,  or  of  any  horse  or  carriage  carrying  the 
same. 

It  may  be  regarded  as  certain  that  it  was  no  part  of  the  design 
of  congress  in  these  provisions  to  afford  to  the  employees  of  the 
post-office  department,  or  to  mail  contractors  and  their  servants, 
immunity  from  arrest  at  any  time  for  such  offenses  as  they  might 
oommit  agsdnst  the  criminal  law  of  the  States  in  which  their  routes 
Ua 
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We  find  no  case  in  which  the  precise  question  here  presented 
has  been  raised. 

But  it  was  held  in  the  case  of  the  U.  8.  v.  Hart^  Peters'  G.  0. 
B.  390,  that  the  act  was  not  to  be  so  construed  as  to  prevent  the 
arrest  of  the  driver  of  a  carriage  in  which  the  mail  is  conveyed 
when  he  is  driving  through  a  crowded  city  at  such  a  rate  as  to 
endanger  the  lives  of  the  inhabitants;  i.  0.,  when  he  was  proceeding 
at  a  greater  rate  of  speed  than  the  framers  of  a  city  ordinance 
deemed  consistent  with  safety. 

And  it  was  the  opinion  of  the  attorney-general  (5  Opin.  554) 
that  it  could  not  be  held  to  conflict  with  a  municipal  ordinance 
prohibiting  the  passage  of  railroad  cars  through  the  limits  of  a  city 
at  a  greater  speed  than  six  miles  an  hour. 

If  the  progress  of  the  mail  may  be  lawfully  arrested  or  retarded 
in  conformity  with  municipal  ordinances  of  this  description,  it  is 
not  easy  to  see  why  such  incidental  interruption  as  may  arise  from 
the  occasional  arrest  of  a  mail  driver  for  the  violation  of  other  laws 
designed  to  restrain  evils  pernicious  to  the  public  welfare,  should 
not  also  be  tolerated. 

The  safe  carriage  and  prompt  delivery  of  the  mails  are  matters 
which  mainly  concern  the  inhabitants  of  the  communities  among 
whom  they  are  distributed. 

No  needless  interference  with  them  can  be  allowed;  but  the  pub- 
he  interest  is,  to  say  the  least,  quite  as  great  in  the  preservation  oi 
sobriety  and  good  order. 

We  tiiink  it  would  be  a  greater  evil  to  hold  the  carriers  of  the 
mail  a  class  privileged  to  resist  the  criminal  process  of  the  State  in 
the  hands  of  officers  duly  qualified,  than  it  would  be  to  incur  the 
risk  of  the  brief  and  infrequent  detention  of  the  mail  when  its  car- 
riers are  found  liable  to  arrest  for  criminal  offenses.  This  defend- 
ant claims  to  intrench  himself  behind  such  supposed  privilege  in 
order  to  establish  a  defense  to  a  suit,  which  of  itself  imports  a 
breach  of  the  peace  on  his  part,  although  the  charge  upon  which 
the  plaintiff  arrested  him  was  not  of  that  character.  We  think 
such  a  claim  cannot  be  allowed. 

It  is  not  readily  perceived  how  the  mail  carrier  could  be  held 
liable  to  the  penalty  for  quitting  or  deserting  the  mail  in  his  charge, 
by  yielding  Uiat  implicit  submission  to  legal  process  which  the  law 
requires  of  aU  citizens,  unless  it  were  because  his  own  criminal 
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miscondact  had  made  him  liable  to  such  process.  He  n.dbt  see  to 
it  that  he  places  himself  in  do  such  dilemma. 

The  penalty  imposed  by  the  act  upon  those  who  kndifingly  and 
willfully  obsiract  or  retard  the  mail  mnst  be  ample  protection  if 
he  were  harassed  with  malicious  prosecutions  for  trifling  offenses^ 
such  as  the  counsel  suggests  as  likely  to  multiply  if  he  is  held  liable 
to  arrest  for  any  thing  short  of  felony. 

The  few  cases  in  which  questions  bearing  any  analogy  to  that 
now  presented  have  been  discussed,  have  been  almost  exclusively 
eases  of  indictments  under  the  last-named  provision. 

We  know  of  none  where  the  indictment  has  been  sustained  for 
an  arrest  on  criminal  process.  In  U.  S,  v.  Kirby,  7  WalL  482,  the 
right  of  the  State  officer  to  arrest  upon  a  charge  of  felony  is  em- 
phatically sustained.  The  line  of  reasoning  in  that  opinion  would 
apply  equally  well  in  all  cases  of  criminal  offenses  affecting  the 
puoUc  welfare. 

The  only  reasonable  distinction  which  can  be  made  seems  to  be 
between  arrests  upon  civil  and  criminal  process.  To  enforce  merely 
private  rights,  the  detention  of  the  mail  by  an  officer  seems  to  have 
been  held  unwarrantable  in  U.  S.  v.  Harvey,  8  Law  Bep.  77.  Just 
here  we  think  the  line  should  be  drawn. 

The  mail  carrier  must  not  be  detained  upon  any  civil  suit  or 
claim  for  debt  or  damage,  while  in  the  discharge  of  his  duty  to  the 
public,  but  we  think  he  is  legally  liable  to  arrest  on aohaige  of 
any  criminal  offense;  and  this  was  precisely  the  ruling  which  is 
the  subject  of  oomphdnt 

APFLRoir,  0.  J.,  Waltov,  DiOEMBBOif,  yiBonr  and  PstebSi 
JJ.,  oanomred* 
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Chpifrighi^  rights  ofawnen  in  eomman. 

Q^  owner  in  common  of  a  oopTright  who,  at  his  sole  ezpenBo,  hM  printed* 
pittbUohed  and  sold  the  book  oopyrighted,  is  not  liable  in  the  abeenoe  of  an 
agreement  inter  mm  to  account  to  hia  co  owner. 

Where  an  owner  in  common  of  personal  property  which  is  in  its  nature  inscT- 
erable,  such  as  the  stereotype  plates  of  a  book,  has  possession  thereof  and 
appropriates  it  only  to  the  ose  it  is  designed  for,  he  may  maintain  such  pos- 
session and  prosecate  snch  use  without  laying  himself  under  obligation  to 
pay  or  account  therefor,  unless  he  takes  more  than  his  share  of  the  rents 
and  income  without  the  consent  of  his  co4)wners. 

BILL  in  equity  by  Ezra  Carter  against  Frederic  W.  Bailey  and 
others  to  compel  an  accounting  and  payment  by  defendimts  of 
Buch  sums  as  might  be  found  due  to  plaintiff.  The  facts  as  set 
forth  in  the  bill  were  substantially  as  follows: 

In  1860  complainant  and  one  Sanborn  were  copartners  in  the 
book  business  and  owned  together  the  copyright  and  stereotype 
plates  of  scTcral  books.  The  copartnership  was  dissolred,  each 
party  agreeing  that  the  property  of  the  firm,  including  the  plates 
and  copyrights,  should  belong  to  them  ''as  individuals,  co-owners, 
co-tenants  and  tenants  in  common.^'  Between  1865  and  1867  San- 
bom  fraudulently  sold  to  defendants,  who  knew  about  the  agreement 
of  dissolution,  all  the  stereotype  plates  and  leased  and  demised  to 
them  the  copyrights.  In  1868  the  assignee  in  bankruptcy  of  San- 
bom  sold  to  defendants  his  interest  in  the  copyrights.  While  in 
poBsesaion  of  the  plates  defendants  printed  and  sold  large  quanti- 
ties of  the  copyright  books  and  kept  exclusiTe  possession  of  the 
plates.  Plaintiff,  claiming  an  amount  due  him  on  account  of  the 
copyrights  and  plates,  repeatedly  asked  for  a  settlement,  which 
was  refused.  Such  other  facts  as  are  material  appear  in  tlit 
opinion. 

Defendants  demurred  to  this  bilL 

A*  MerriU,  for  complainant 

&  0.  /Uraut  and  H.  W.  Oage,  for  defendants. 
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ViBOiK,  J.    This  case  comes  before  us  on  demnner  to  the  bilL 

The  phdntifi  alleges  substantially  that  he  and  the  defendants  are 
tenants  in  common  in  the  proportions  stated  of  the  oopyrights  of 
certain  school  books  described  by  their  respective  titles;  that  since 
Augast,  1865,  the  defendants,  without  his  consent,  have  printed, 
published  and  sold  large  specified  numbers  of  the  books,  at  a  certain 
net  profit;  that  he  is  equitably  entitled  to  a  share  of  the  profits  pro- 
portioned to  the  extent  of  his  undivided  interest;  and  he  prays  thai 
the  defendants  be  decreed  to  account  to  him  for  the  same  with 
equitable  interest 

The  question  presented  is,  whether  one  owner  in  common  of  a 
copyright,  who,  at  his  sole  expense,  has  printed,  published  and  sold 
the  book  copyrighted,  is  liable,  in  the  absence  of  any  agreement 
inter  sese,  to  account  to  his  co-owner. 

We  are  not  aware  that  this  precise  question  has  ever  been  de- 
cided. 

The  doctrine  that  an  author  has  a  right  of  property  in  his  ideas, 
and  is  entitled  to  demand  for  them  the  same  perpetual  protection 
which  the  law  accords  to  the  proprietor  of  personal  property  gen- 
erally, finds  no  recognition  either  in  the  common  law  or  in  the  stat- 
utes of  any  civilized  country.  When  he  has  embodied  his  thoughts 
in  manuscript,  the  latter  is  his  exclusive  property,  having  the  char- 
acteristics of  transfer  and  succession  common  to  personal  property. 
Being  his  property,  the  author  may  exercise  full  dominion  over  it 
He  may  publish  it  to  the  world  or  not,  at  his  option.  BartlM  v. 
OrUtenden,  5  McLean,  36;  Little  v.  HdU,  16  How.  170;  Palmer  v. 
DeWaty  47  N.  Y.  532.  If  he  publishes  his  book,  he  ceases  to  have 
any  exclusive  claim  to  the  ideas  or  sentiments  thereon  expressed, 
considered  apart  from  the  language  or  the  outward  semblance  in 
which  they  are  conveyed;  for  he  can  no  longer  exclusively  appro- 
priate the  thoughts  which  have  entered  into  the  understandings  of 
other  persons  thiough  publication,  or  prevent  the  unlimited  use  of 
every  advantage  which  the  purchaser  can  reap  from  the  doctrine  or 
sentiments  which  the  work  oontains.  Miller  v.  Taylor ,  4  Bur. 
8362;  8hwe  v.  ThomaSy  5  WalL,  Jr.,  564;  Oreme  r.  Bishop,  1 
01i£E.19& 

The  public  are  interested  in  the  development  and  promulgation 
of  aU  new,  wholesome  ideas,  and  in  new  oombinations  and  iUustrm- 
tions  of  old  ones;  and  the  most  efficient  mode  of  promulgating 
them  is  that  afforded  by  the  press.    Without  puUioation  and  flome 
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ezclusiYe  right  thereto,  the  products  \>/  authors  would  prove  com- 
paratiyely  profitless.  The  public,  then,  for  the  addition  to  its  gen- 
eral stock  of  knowledge,  and  the  author,  in  consideration  of  the 
pecuniary  profit  derivable  therefrom,  are  jointly  interested  in  the 
publication  of  new  works.  The  framers  of  the  United  Sfcates  Con- 
stitution, recognizing  the  importance  of  establishing  a  just  policy 
in  relation  to  this  and  its  kindred  subjects,  empowered  congress 
**  to  promote  the  progress  of  science  and  useful  arts,  by  securing 
for  limited  times  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries."  Art.  1,  Sec.  YIII,  cl.  8. 
Congress  forthwith  enacted  statutes  for  carrying  into  execution  this 
power.  These  statutes  were  not  regarded  as  regulations  of  existing 
common-law  rights  (Wheaton  v.  P&t&rSy  8  Pet  591;  JefferiesY.* 
Baosey,  4  H.  L.  Cas.  815);  but  the ''  exclusive  right  to  their  respect* 
ive  writings  for  limited  times"  was  thereby  created  and  conferred 
upon  authors  as  a  compensation  for  their  contributions  to  the  pro- 
motion of  general  knowledge.  The  impracticability  of  fixing  any 
specific  price  for  their  respective  contributions  was  avoided  by  leav- 
ing the  sum  to  be  graduated  by  the  ad  valorem  favor  which  the 
public  should  mete  out  to  the  author  by  way  of  demand  for  his  pro- 
duction. 

The  right  created  and  granted  to  authors  by  the  Federal  statutes 
*' respecting  copyrights,"  is  sui  generis  ;  consisting,  as  its  name  in- 
dicates, in  the  ^' sole  right"  of  the  '^author  or  authors,"  ^' their 
executors,  administrators  or  legal  assigns  "  resident  in  the  United 
States,  to  print,  reprint,  'publish  and  vend  their  productions,  for 
the  term  specified.  4  U.  S.  Stats.  436,  ch.  16,  §  1,  in  force  when  the 
oopyrights  in  question  were  secured.  It  is  an  incorporeal  right, 
resting  entirely  in  the  reasonable  interpretation  of  the  terms  of 
the  grant;  and  so  disconnected  from,  and  independent  of  any 
material  substance  such  as  manuscript  or  plate,  that  a  sale  of  either 
or  both  of  these  will  not  necessarily  carry  with  it  any  right  on  the 
part  of  the  purchaser  thereof  to  make  copies  of  the  original  work, 
the  right  to  copy  or  the  **  copyright "  still  remaining  in  the  author, 
his  l^gal  representative  or  assignee,  a  distinct,  well-defined,  though 
intangible  legal  estate.  Sieiwuon  v.  Cody,  14  How.  530;  Stenens 
V.  Gladding,  17  id.  447. 

The  statute  evidently  contemplates  that  the  copyright  may  be 
secured  in  the  name  of  the  author;  or,  if  he  have  legally  assigned 
his  right,  the  assignee  may  avail  himself  of  the  provisiona  of  the 
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statate  and  secure  the  title  in  his  name.  In  whosesoever  name  taken* 
whether  in  that  of  the  author  or  of  him  whose  title  is  deriyed  from 
one  sustaining  that  relation  to  the  work,  the  legal  proprietor  may 
have  his  legal  and  equitable  interests  decided  and  protected  in  the 
appropriate  tribunals.  If  there  be  more  than  one  author  or  assignee, 
all  of  either  class,  as  the  case  may  be,  may  have  the  copyright* 

So  wheneyer  the  legal  estate  has  once  vested  through  a  com- 
pliance with  the  statute,  it  is  assignable.  The  assignment  is  not 
limited  to  one,  but  it  may  be  to  more  than  one  —  nor  to  the  whole 
interest,  but  any  owner  may  sell  and  assign  any  aliquot  part  of  his 
undivided  interest.  When  the  assignment  is  made  to  more  than 
one,  the  ownership  is  not  that  of  partners,  although  they  may  enter 
into  any  contract  of  partnership  inter  sese,  or  between  themselves 
and  publishers  of  their  works.  Oould  v.  Banks,  8  Wend.  568; 
PuUe  V.  Derby,  5  McL.  328;  Stevens  v.  Rumney,  4  De  G.  M.  &  G. 
233.  In  the  absence  of  any  contract  modif  jring  their  relations,  they 
are  simply  owners  in  common,  as  the  plaintiff  has  alleged,  each 
owning  a  distinct  but  undivided  part  which,  or  any  part  of  which, 
alone  he  can  sell,  as  in  the  case  of  personal  chattels. 

The  statute  confers  upon  all  the  owners  full  power,  without  ex« 
acting  any  obligation  in  return,  to  print,  publish  and  selL  It  gives 
no  superior  right  to  either — the  only  restriction  being  as  to  time. 
All  others,  within  that  period,  having  no  license  from  them  or 
some  one  of  them,  are  excluded.  Each  can  exercise  his  own  right 
alone  without  using  or  receiving  any  aid  or  benefit  whatever  from 
the  title  or  property  of  the  others.  But  if  none  be  allowed  to  en- 
joy his  legal  interest  without  the  consent  of  all,  then  one,  by  with- 
holding his  consent,  might  practically  destroy  the  value  of  the 
whole  use.  And  a  use  only  upon  condition  of  accounting  for 
profits,  would  compel  a  disuse,  or  a  risk  of  skill,  capital  and  time 
with  no  right  to  call  for  a  sharing  of  possible  losses.  When  one 
owner,  by  exercising  a  right  expressly  conferred  upon  him,  in  nowise 
uses  or  molests  the  right,  title,  possession  or  estate  of  his  co-owners, 
or  hinders  them  from  a  full  enjoyment^  or  sale  and  transfer  of  their 
whole  property,  we  fail  to  perceive  any  principle  of  equity  which 
would  require  him  to  aooount  therefor.  If  owners  of  such  propertj 
would  have  the  result  otherwise,  they  must  bring  it  about  by  con- 
tract. Such  seems  to  be  the  rule  governing  owners  in  common  of 
patent  rights  (Olum  v.  Brewer^  S  Curt  0.  0. 607;  Vo9S  v.  Singer- 
4  Allen,  226;   Mathers  v.  Orem^  1  Oh.  App.  Oaa.  80;  emUra^  P%ts  v. 
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Hatty  3  Blatohf.  201 );  and  we  think  the  same  principle  applicable 
to  the  queetion  involved  in  case  of  copyright  The  bill  cannot  be  sus- 
tained so  far  as  it  seeks  for  an  account  in  respect  to  the  copyrights. 

The  plaintiff  also  claims  to  recover  the  valne  of  one  andivided 
half  of  the  stereotype  plates  owned  in  common  by  these  parties; 
one  allegation  being  that  Sanborn  ^' fraudulently  sold,  transferred 
and  delivered  to  the  defendants  the  entire  property  of  all  said 
stereotype  plates  for  a  valuable  consideration."  The  sale  of  per- 
sonal property  by  one  owner  in  common  does  not  as  against  his 
co-owner  vest  the  entire  common  property  in  the  vendee;  but  the 
co-owner  may  assert  his  title  to  his  own  share;  or  he  may  have 
trover  for  its  value  against  him  who  converted  it  by  assuming  to 
own  and  sell  the  whole  ( Wheeler  v.  Wheeler,  33  Me.  347 );  but  not 
against  the  vendee  so  long  as  he  continues  in  possession  and  uses  it 
in  a  manner  not  inconsistent  with  the  co-owner's  rights.  Dain  v. 
Cawing,  22  Me.  347;  Kilgore  v.  Wood,  56  Me.  150.  Or  he  may 
waive  the  tort  and  recover  in  assumpsit  for  his  share  of  the  money 
received  by  the  vendor.  Moaes  v.  Roee^  41  Me.  360;  White  v.  Brooke, 
43  N.  H.  402.  And  the  remedy  in  trover  is  ample  for  the  injury 
set  forth  in  the  further  allegation  that  ^^  said  defendants  used  up 
and  destroyed  all  of  said  stereotype  plates."  Herrin  v.  B<xtan^  13 
He.  193;  Strickland  v.  Parker,  54  id.  263. 

The  foregoing  remedies,  however,  do  not  enable  the  plaintiff  to 
recover  for  '^  the  use,  rents,  profits  or  income  "  of  the  plates  sought. 

At  common  law  each  tenant  in  common  of  the  realty  may,  at  all 
times,  reasonably  enjoy  every  part  of  the  common  property,  reason- 
able enjoyment  being  such  as  will  not  interfere  with  the  like  righta 
of  his  co-tenants.  Knox  v.  Silloway,  10  Me.  201;  Hutchinson  v. 
Chaee,  39  id.  513.  In  the  case  of  saw-mills,  the  statute  has 
reduced  this  abstract  rule  to  a  practical  one,  by  apportioning  the 
time  of  occupancy  among  the  tenants  according  to  their  respective 
interests.  B.  S.,  ch.  88,  §  8.  So  owners  in  common  of  personal 
property  hold  by  unity  of  possession  —  each  having  an  equal  right 
of  occupancy.  But  there  are  numerous  kinds  of 'property,  animate 
and  inanimate,  in  their  nature  inseverable,  which  cannot  be  bene- 
ficially enjoyed  in  common,  and  which  are  not  susceptible  of  a  joint 
and  equal  possession.  One  owner  in  common,  having  no  superior 
rights,  cannot  maintain  replevin  to  recover  possession  from  his  co- 
owner  {Witham  Y.  Witham,  67  Me.  447);  nor  trover  for  the 
value  of  his  share,  unless  the  treament  of  the  oommon  property 
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on  the  part  of  the  owner  in  possession  amount  to  oonTenion,  the 
possession  of  one  and  its  appropriate  use  not  being  regarded  as 
inconsistent  with  the  rights  of  the  other.  Esiy  \.  Boardman,  61 
Me.  596.  The  oommon  hiw,  therefore,  fninishes  no  specific 
remedy  in  respect  to  the  possession  of  such  kinds  of  property,  bnt 
leaves  each  owner  in  common  thereof  to  take  possession  *^  when 
he  can  see  his  time."  Go.  Litt,  §  322;  Bstp  y.  Boardman,  iupra. 
Having  possession  and  appropriating  it  to  such  uses  only  as  it  was 
designed  for,  the  owner  has  only  what  the  law  gires  him;  and  he 
may  maintain  such  possession  and  prosecute  such  use  without  lay- 
ing himself  under  obligation  to  pay  or  account  therefor,  unless  he 
take  more  than  his  share  of  the  rents  and  income,  without  the  con- 
sent of  his  co-owners,  and  refuse,  in  a  reasonable  time  after  demand, 
to  pay  such  co-tenants  their  share  thereof;  and  then  he  will  be  lia> 
ble  to  an  action  of  special  assumpsit.  B.  S.,  ch.  95,  §  16;  Mo^es  v. 
Boss,  41  id.  360;  JDyer  v.  Wilbur,  48  id.  287;  CkUler  v.  Our- 
rier,  54  id.  81;  Blood  t.  Blood,  110  Mass.  545. 

This  court  as  a  court  of  equity  has  jurisdiction  of  matters  of 
account  between  owners  in  common  of  personal  property;  and 
when  such  a  case  is  presented,  wherein  is  involved  a  variety  of 
adjustments,  limitations,  cross-claims  or  other  complications,  it 
win  afford  to  parties  the  superior  facilities  of  equity  in  effecting 
distributive  j^^stice  among  them,  although  as  a  court  of  law  il  also 
has  jurisdiction  of  the  subject-matter.  But  when,  as  in  the  case 
at  bar,  the  account  (if  any)  is  simple,  and  all  upon  one  side,  and 
can  be  fully  and  readily  adjusted  by  a  judgment  in  an  action  of  as- 
sumpsit, and  no  discovery  is  sought,  the  necessity  for  entertaining 
equity  jurisdiction  of  the  case  does  not  exist,  and  the  court  will 
decline  it.  Oloningor  v.  Hazard,  42  Penn.  St  401 ;  Blood  v.  Blood, 
110  Mass.  545. 

Afflstov,  0.  J.,  Waioov,  Dioeibsov,  Bulbowb  and  Psmji 
JJ.,  oonourved* 
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After  tha  matarhj  of  an  mooeptad  draft  the  holder  agreed,  under  leal,  with 
the  aooeptor,  to  take  lees  than  the  face  of  the  draft,  if  paid  within  a  speci- 
fied time,  and  to  transfer  the  draft  to  a  third  partj.  A  tendei  of  the  ran 
agreed  to  be  taken  waa  made  witliin  the  apedfied  time.  HM,  no  defense  ta 
an  action  on  the  draft. 

ACTION  by  Charles  Young  against  John  W.  Jones  upon  an 
accepted  draft  The  facts  appear  folly  in  the  opinion.  The 
case  comes  before  this  oonrt  on  exceptions  taken  by  defendant  to 
the  ruling  of  the  court  below. 

S.  C.  Strout  and  H.  W.  Oage,  for  plaintiff. 
MaUocks  £  Fax,  for  defendant. 

Applbton,  C.  J.  This  is  an  action  of  assumpsit  upon  an 
accepted  draft  After  the  plaintiff  had  made  out  his  case  the 
defendant  offered  to  prove  an  agreement  under  the  hand  and  seal 
of  the  plaintiff,  after  the  maturity  of  the  drafts  to  accept  a  certain 
percentage  less  than  the  amount  of  the  draf  t,  in  payment  thereof ; 
and  to  transfer  to  some  third  person  his  debt  on  receipt  of  the 
same  within  a  certain  space  of  time ;  that  the  percentage  agreed 
upon  was  tendered  within  the  time  limited,  and  that  the  plaintiff 
refused  to  accept  the  same,  and  brought  this  action. 

The  material  question  is  whether  these  facts,  if  proved,  would 
constitute  a  defense  to  the  suit 

It  is  manifest  they  would  not  show  payment  '  The  plaintiff  was 
to  transfer  his  debt  to  a  person  agreed  upon.  The  debt  to  be 
assigned  must  exist  If  the  debt  was  to  be  regarded  by  the  parties 
as  paid  or  discharged,  it  would  cease  to  be  a  debt,  and  consequently 
would  cease  to  be  transferable.  But  as  it  was  to  be  transferred,  it 
is  manifest  that  neither  its  payment  nor  its  discharge  was  in  the 
contemplation  of  the  parties.  It  was  to  be  held  by  the  assignee  for 
ulterior  purposes. 
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Neither  do  the  facts  offered  to  be  proved  show  aooord  and  satis- 
faotioii.  The  agreement  relied  apon  was  executory.  In  ffawhjf 
y.  Foote,  19  Wend.  517,  it  was  held  not  a  good  plea  of  accord  and 
ntis&otion  that  the  plaintiff  agreed  to  accept  the  note  of  a  third 
person  in  discharge  of  the  demand  in  suit,  which,  on  being  tendered 
him,  he  refused  to  accept  ^' There  has  been  no  satisfaction,'' 
obserres  Johhsoh,  J.,  ''the  accord  has  not  been  executed,  and 
the  action  is  not  barred.''  Bussett  t.  Lytte,  6  Wend.  390 ;  Oom. 
Dig.,  B.  4.  It  has  been  said  that  a  different  rule  was  laid  down 
in  Chit  r.  iHouHon,  3  Johns.  Gas.  247,  but  the  remark  is  not  well 
founded.  The  question  there  was  one  of  evidence,  not  of  pleading. 
Thompson,  J.,  said:  ''There  were  circumstances  from  which  the 
jury  might  infer  an  actual  acceptance  at  the  place  where  the  coal 
lay,  and  that  they  were  there  at  the  risk  of  the  plaintiff."  The 
plea  of  accord,  to  be  good,  must  show  an  accord  not  executory  at 
some  future  time,  but  one  executed.  Cushing  y.  Wyman,  44 
Me.  121.  A  mere  readiness  to  perform  the  accord,  or  tender 
of  performance,  will  not  suffice,  and  a  plea  of  accord  tendered  has 
been  held  bad  on  demurrer.  A  pica  of  accord  and  satisfac- 
tion must  allege  not  only  a  clear  agreement  or  accord,  but  that  it 
was  executed  by  the  acceptance  of  the  matter  agreed  upon  in  satis- 
faction. Heam  y.  Kiehl,  38  Penn.  147.  The  facts  do  not  show  a 
consummated  payment.     Mansur  y.  Keaion,  46  Me.  346. 

The  tender,  if  there  was  one,  cannot  ayail  the  defendant,  as  it  has 
not  been  brought  into  court. 

The  remedy  of  the  defendant  is  upon  his  contract,  if  the  plaintiff 
has  failed  to  perform  it. 

Waioov,  Babbows,  DAJnroBiB  Vibgik  and  Pxtbbs,  JJ.,  oob* 
ouiiod« 

Exceptions  otemtled. 
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HiLLXAK  T.  Shankahav,  appellant 

<40r.  IflS.) 
Bond  of  indemnity — uohen  not  aaignabU. 

DefetuUnt  oonyejed  his  buBinesB  and  good  will  to  T.,  and  gave  a  bond  oondl- 
tioned  in  a  eertain  sum  as  liquidated  damages,  that  defendant  woold  not 
engage  in  the  like  basineaB  for  a  stated  period.  T.  afterward  conyeyed  the 
said  business  and  good  will  to  plaintiff,  and  assigned  to  him  defendant's 
bond.  In  an  action  for  a  subsequent  breach  of  the  bond,  hM,  that  the 
assignment  was  void ;  such  bond  could  onlj  be  enforced  for  the  benefit  of 
T.  alone  while  carrying  on  the  business  in  person,  and  there  was  no  right  of 
action  to  assign  until  after  a  breach  of  the  condition. 

ACTION  by  George  W.  Hillman  against  W.  T.  Shannahan  and 
William  Wadhams^  upon  a  bond  of  indemnity  to  recoyer  dam- 
ages for  a  breach  thereof.     The  opinion  states  the  case. 

Bnmaugh  &  GatliUy  for  appellant. 

/•  £r.  Reedy  for  respondent. 

PmiCy  0.  J.    The  bond  npon  which  this  action  is  predicated  was 
entered  into  between  appellants  and  one  Tileston,  the  assignor  of 
Vol.  XVIIL  — .^8 
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respondent.  Shannahan,  one  of  the  appellants^  was  in  partnership 
with  respondent  in  a  music  and  picture  store  in  the  city  of  Port- 
land, and  sold  out  his  interest  in  the  concern  to  one  Tileston  On 
the  same  day  the  appellants  jointly  executed  to  said  Tileston  a  hond 
in  the  sum  of  1500  liquidated  damages,  to  be  paid  to  TUestm  in 
case  Shannahan  should  at  any  time  within  fiye  years  thereafter 
engage  in  the  music  and  picture  business  in  said  city  of  Portland. 
It  also  appears  that  prior  to  the  commencement  of  this  action  Tiles- 
ton sold  out  all  his  interest  in  this  store  to  his  partner,  the  present 
respondent,  and  left  the  State.  After  Tileston  sold  out  and  left 
the  State,  and  prior  to  the  commencement  of  this  action,  Shanna- 
han  purchased  several  pianos  and  exhibited  them  for  sale,  and  sold 
three  of  them  at  a  profit  of  thirty  dollars  each.  At  the  time  Tiles* 
ton  sold  out  his  interest  in  the  business  to  respondent,  he  also 
turned  over  to  him  the  bond;  and  afterward,  and  prior  to  the 
alleged  breach  thereof  by  Shaunahan,  he  transferred  it  to  him  by 
assignment  in  writing.  The  court  below,  in  construing  the  bond, 
found,  as  a  matter  of  fact,  that  it  was  the  intention  of  the  parties 
that  it  should  be  for  the  protection  and  advantage  of  the  business 
sold,  whether  carried  on  by  said  Tileston  in  person,  or  by  his 
assignees.  The  court  also  found,  as  a  conclusion  of  law,  that  said 
bond  was  given  as  a  protection  in  business,  and  as  sach  was  assign- 
able with  the  transfer  of  the  business  from  Tileston  to  Hillman. 

As  I  understand  the  ruling  of  the  court,  it  amounts  to  this:  The 
covenant  with  Tileston  was  not  a  mere  personal  contract  with  him 
for  the  protection  of  his  own  interest  in  the  business  in  which  he 
was  engaged  at  the  time,  and  while  he  should  continue  in  the 
business  personally,  but  it  was  such  a  covenant  as  passed  with  the 
business,  and  thus  became  attached  to  and  ran  with  it,  so  as  to 
give  his  assignee  the  same  rights  under  the  bond  he  had  while  car- 
rying  on  the  business  personally.  This  seems  to  be  the  only  theory 
consistent  with  the  idea  that  Shannahan  had  committed  such  a 
breach  of  the  bond  as  would  enable  respondent,  as  assignee,  to 
maintain  this  action  in  his  own  name,  unless  it  was  for  a  breach 
committed  while  Tileston  was  engaged  in  the  business  hima^lf. 
This  is  not  pretended,  as  the  only  breach  complained  of  occurred 
after  he  had  sold  his  interest  in  the  business  and  left  the  State. 

There  is  a  doctrine  in  the  law  books  that  certain  oovenants  made 
by  parties  standing  in  certain  relations  to  each  other,  in  relation  to 
real  estate,  run  with  the  land,  in  whose  hands  soever  it  may  come. 
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Bnt  I  am  not  aware  that  any  case  has  been  cited  in  which  it  has 
been  held  that  this  doctrine  is  applicable  to  contracts  or  covenants 
made  in  relation  to  personal  property. 

It  was  resolved  in  Spencer^i  case,  1  Smith's  Lead.  Oas. 
117,  ''If  a  man  leases  sheep,  or  other  stock  of  cattle,  or 
any  othei  personal  goods  for  any  time,  and  the  lessee  covenants  for 
him  and  his  assigns  at  the  end  of  the  time  to  deliver  the  like  cat- 
tle or  goods  as  the  things  letten  were,  or  such  price  for  them,  and 
the  lessee  assigns  the  sheep  over,  this  covenant  shall  not  bind  the 
assignee,  for  it  is  bnt  &  personal  contract  and  wants  BVLch  privity  as 
is  between  the  lessor  and  lessee  and  his  assigns  of  the  land  in  re- 
spect of  the  reversion.  Bat  in  the  lease  of  personal  goods  there  is 
not  any  privity  nor  any  reversion,  bnt  merely  a  thing  in  action  in 
the  personalty,  which  cannot  bind  any  bnt  the  covenantor,  his  ex- 
ecntors  or  administrators  who  represent  him." 

In  Surd  v.  Curtis,  19  Pick.  459,  the  OMmers  of  different  mills, 
who  drew  the  water  which  they  nsed  from  the  same  stream  and 
dam,  entered  into  an  agreement  by  which  they  covenanted  to  nse 
water-wheels  of  a  certain  power  and  construction.  Subsequently, 
one  of  the  mills  was  conveyed  to  the  defendant  and  an  action 
brought  against  him  for  a  violation  of  this  agreement.  The  court 
held  the  covenant  personal,  and  that  it  could  not  be  extended  be- 
yond the  original  parties,  as  there  was  no  privity  in  estate  or  con- 
tract between  plaintiff  and  defendant,  although  the  covenant  in 
that  case  was  by  its  terms  extended  to  heirs  and  assigns,  etc.  WM* 
V.  Russel,  3  T.  R.  402. 

The  case  of  The  California  Steam  Navigation  Co,  v.  Wright,  6  Oal 
258,  is  cited  and  relied  upon.  In  that  case,  Wright,  the  defendant, 
being  the  owner  of  certain  steamboats,  entered  into  a  contract  with 
one  Ohenery,  also  the  owner  of  boats,  whereby,  in  consideration  of 
fifteen  thousand  dollars,  to  be  paid  by  Ohenery,  Wright  covenanted 
that  he  would  not  permit  any  boat  in  which  he  was  interested  to 
navigate  certain  waters  of  the  State,  at  any  time  within  three 
years  from  the  date  of  the  contract;  and  if  he  failed  to  comply 
with  his  contract,  he  would  pay  to  Ohenery,  or  his  assigns,  etc.,  the 
sum  of  $15,000.  This  contract  was  assigned  by  Ohenery  to  the 
plaintiff;  whether  before  or  after  breach  does  not  appear.  It  does 
appear,  however,  that  Wright  was  notified  of  the  assignment,  and 
received  of  the  plaintiff  the  full  sum  of  money  which  Ohenery  had 
agreed  to  pay.    The  court  said:    '^  It  has  always  been  the  policj 


284  OREGON, 


Hnifw.n  y.  Shumaluua. 


of  our  law  to  constme  contracts  according  to  the  intention  of  the 
parties,  and  it  was  evidently  the  intention  of  the  parties  that  the 
contract  should  be  assignable,  as  it  is  made  payable  to  Ohenery^  hia 
heirs/'  etc.  We  think  it  is  very  properly  urged  in  the  case  at  bar, 
that  *^  if  this  rule  is  to  work  both  ways,  then  the  lack  of  such 
words  as  'heirs/  'assigns/  etc.,  is  evidence  of  the  want  of  such  in- 
tention." 

But  in  the  Galifomia  case  the  court  further  said:  ''And  as  it 
appears  *  *  *  *  that  the  defendant  was  notified  of  the  as- 
eignment,  and  received  from  the  plaintiff  the  full  sum  of  money 
which  Chenery  contracted  to  pay,  he  is  estopped  from  denying  that 
the  contract  was  assignable. '' 

In  ^he  case  under  consideration,  there  are  no  such  words  as  "  heirs  " 
or  "  assigns/'  to  indicate  that  it  was  the  intention  of  the  parties  that 
the  contract  should  be  assignable,  nor  are  there  any  circumstanoee 
from  which  it  could  be  inferred  that  a  new  and  original  promise 
was  made  to  Hillman  at  the  time  the  bond  and  business  went  into 
his  hands,  or  that  would  operate  to  estop  appellants  from  denying 
that  the  bond  was  assignable.  Then  we  hold  that  this  bond' was 
executed  for  the  personal  protection  and  indemnity  of  Tileston 
dlone^  while  carrying  on  business  in  person,  and  did  not  extend  to 
his  assignee,  as  there  was  no  privity  between  him  and  appellants. 

It  is  insisted  by  respondent  that  the  bond  is  a  chose  in  action, 
and  as  such  was  assignable  by  Tileston  to  him,  which  assignment 
gave. him  the  same  right  to  maintain  the  action  in  his  own  name, 
as  the  real  party  in  interest,  that  Tileston  had.  It  appears  from  the 
allegations  of  the  complaint  that  the  assignment  took  place  on  the 
8th  day  of  July,  1870,  and  that  the  alleged  breach  did  not  occur 
until  afterward,  to  wit,  on  the  20th  day  of  July,  1870.  The 
bond  being  a  conditional  one,  Tileston  himself  could  have 
no  right  of  action  upon  it  against  the  obligor  until  there  was 
a  breach  of  that  condition  by  Shannahan.  Then  how  could 
Tileston  assign  that  to  another  which  he  did  not  have 
himself?  A  chose  in  action  is  defined  by  Burrell's  Law  Dic- 
tionary to  be  a  thing  in  action  —  a  thing  of  which  one  has 
not  the  possession  or  actual  enjoyment,  but  only  a  right  to  demand 
it  by  action.  2  Kent,  356,  says:  "  Money  due  on  a  bond,  note  or 
mortgage  or  other  contract  is  a  chose  in  action — a  right  to  recover 
damages  for  a  breach  of  covenant  or  a  tort  is  a  chose  in  action. 
There  must  be  something  due  on  a  bond,  mortgage  or  other  con* 
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traoty  before  the  party  holding  it  can  bring  his  action  to  recoyer 
the  amonntdue."  Tileston  had  the  bond  in  his  possession,  bnt 
until  the  happening  of  a  breach  of  the  condition  of  it  he  had  no 
right  of  action  or  chose  of  action  to  assign ;  his  interest  in  the 
bond  prior  to  that  time  being  a  mere  possibility  or  contingency^ 
not  assignable  at  law.  Section  27  of  our  Code  does  not  alter  the  role 
as  to  the  assignability  of  choses  in  action,  so  as  to  make  those 
assignable  which  were  not  so  before ;  but  it  simply  prorides  that 
the  real  party  in  interest  may  sue  in  his  own  name,  without  being 
required,  as  formerly,  to  sue  in  the  name  of  his  assignor,  for  his 
use.     22  Barb.  110. 

Sespondent,  in  his  brief,  asks:  '^Cannot  a  policy  of  insurance 
be  assigned  before  any  liability  is  fixed  on  the  company  by  the 
Duming  of  the  property,  or  the  death  of  the  party  insured,  and 
will  they  not  be  liable  to  the  assignee  after  the  event  happens  fix- 
ing their  liability  ?  "  This  question  has  long  since  been  answered 
and  settled  in  the  negative  by  the  ablest  jurists  of  both  England 
and  America.  In  Lynch  y.  Dalzell,  4  Bro.  Pari.  Bep.  431, 
which  was  an  insurance  against  fire.  Lord  Chancellor  King  said: 
'^  These  policies  are  not  insurances  of  the  specific  things  men- 
tioned to  be  insured,  nor  do  such  insurances  attach  on  the  realty, 
or  in  any  manner  go  with  the '  same  as  an  incident  thereto,  by  any 
oonveyance  or  assignment,  but  they  are  only  special  agreements 
with  the  persons  insuring  against  such  loss  or  damages  as  they  may 
sustain.  The  party  insured  must  have  a  property  at  the  time 
«f  the  loss,  or  he  can  sustain  no  loss,  and  consequently  can  be 
entitled  to  no  satisfaction.''  ''These  policies  are  not  in  their 
nature  assignable,  nor  is  the  interest  in  them  ever  intended  to  be 
transferable  from  one  to  another,  without  express  consent  of  the 
office." 

The  same  doctrine  was  asserted  by  Lord  Habdwiokb  in  the  case 
of  Saddler^s  Company  y.  Babcock,  2  Ark.  584.  In  the  case  of 
Carpenter  t.  The  Providence  Washington  Insurance  Company,  16 
Peters,  508,  Stoby,  J.,  said:  ''An  assignment  of  a  policy  by  the 
insured  only  coyers  such  interest  in  the  premises  as  he  may  haye 
at  the  time  of  the  insoiance  and  at  the  time  of  the  loss.  It  is  the 
property  of  the  insured,  and  his  ahne,  that  is  designed  to  be 
ooyered,  and  when  he  parts  with  his  title  to  the  property,  he  can 
sustaiii  no  future  loss  or  damage  by  fire,  but  the  loss,  if  any,  must 
be  that  of  his  grantee.    The  rights  of  the  assignee  cannot  be  more 
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extenriye  mider  the  policy  than  the  rights  of  the  aorignor ;  and  as 
to  the  gnmtee  of  the  property^  he  can  take  nothing  by  the  grant 
in  the  policy^  since  it  is  not  in  any  jnst  or  legal  sense  attached  to 
the  property  or  an  incident  thereto/' 

The  same  doctrine  is  laid  down  by  Cfhief  Justice  Shaw  in  the 
case  of  Wilson  ▼.  HiU,  3  Mete  68,  69.  He  said:  ''An  insniance 
of  buildings  against  loss  by  fire  *  *  *  is  in  effect  a  contract 
of  indemnify  with  the  owner  or  other  person  haying  an  interest  in 
the  preserration  of  the  buildings  *  *  *  to  indemnify  him 
against  any  loss  he  may  sustain^  in  case  they  are  destroyed  or 
damaged  by  fire.  The  contract  was  to  indemnify  the  assured ;  if 
he  has  sustained  no  damage^  the  contract  is  not  broken." 

He  further  said  :  ''These  considerations^  howe^er^  do  not  apply 
to  a  case  where  the  assured^  aft&r  loss,  assigns  his  right  to  leoofer 
that  loss." 

It  would  then  amount  to  a  right  of  action,  which  could  be^ 
assigned  by  him  the  same  as  any  other  chose  in  action.  And  so  in 
the  case  under  consideration,  at  any  time  after  the  happening  of 
a  breach  of  the  condition  of  the  covenant,  Tileston  would  have 
had  a  right  of  action  to  recover  the  damages  agreed  upon  in  the 
bond.  And  having  a  right  of  action,  there  can  be  no  doubt  that 
such  right  was  assignable  to  another,  who  could  maintain  an  action 
in  his  own  name,  as  the  real  party  in  interest.  But  in  this  case  it 
appears  he  undertook  to  assign  his  right  of  action  prior  to  the 
happening  of  any  breach  of  the  covenant ;  consequently  the 
assignment  amounted  to  nothing,  as  at  that  time  he  had  no  right 
of  action  to  assign. 

The  court  being  of  the  opinion  that  the  judgment  of  the  court 
below  cannot  be  sustained  upon  the  &cts  appearing  in  the  reooid 
in  this  case,  it  is  ordered  that  the  judgment  of  the  court  below  be 
reversed. 


Mr.  Justice  Mo Abihitb  diasented. 
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(4Qr.81B^ 
OonttUuHonal  law^prii9ai$  rcadi, 

A  ftotote  authorised  the  establishment  of  private  loads  oinsr  the  Isada  oi  a& 
iadlYidnal  withoat  his  consent,  but  upon  payment  of  damages.  BM^  m 
eonslitutional  and  void.    (See  nate^  p.  290.) 

SUIT  by  A.  M.  Witham  to  enjoin  John  IL  Osbam,  the  appellant^ 
from  opening  a  private  road  across  the  land  of  respondent. 
The  injunction  was  granted  and  appellant  appealed.  The  other 
material  facts  are  stated  in  the  opinion* 

IL  8.  SiroAamy  John  Burnett  and  Batse  A  WQImj  tot  appellaatt 

John  Kehay,  Thayer  &  WiUiamSy  for  rcBpondent 

Phdc»  J.  It  is  provided  by  onr  statnte  that  when  any  person's  land 
shall  be  so  situated  that  it  has  no  connection  with  any  public  road, 
he  may  make  application  to  the  conniy  court  for  the  location  of  a 
private  road  leading  from  his  premises  to  some  convenient  public 
road.  When  such  application  is  made,  the  court  shall  appoint 
three  disinterested  house-holders  to  view  out  and  locate  such  road 
according  to  the  application;  and  also  to  assess  and  report  the  dam- 
ages which  may  be  sustained  by  the  persons  over  whose  lands  such 
road  may  be  located.  After  three  days'  notice  given  to  all  persons 
through  whose  lands  such  private  road  is  to  be  located,  they  shaU 
proceed  to  locate  and  mark  out  a  private  road  thirty  feet  in  width 
from  some  point  on  the  premises  of  the  applicant  to  some  point  on 
the  public  road;  such  viewers  shall  also  have  the  power  to  deter- 
mine whether  or  not  gates  shall  be  placed  at  proper  points  on  said 
road,  and  assess  the  damages  in  accordance  with  such  determina- 
tion. They  shall  also  make  a  report  to  the  county  court  of  the 
private  road  so  located  by  them,  and  also  the  amount  of  damages, 
if  any,  assessed,  and  the  persons  entitled  thereto ;  and  if  the 
county  conrt  shall  be  satisfied  that  such  report  is  just,  and  after 
payment  of  all  cost  of  locating  such  road  and  the  damages  assessed 
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by  snob  yiewera,  tbe  county  court  shall  order  sucb  report  to  be  con- 
firmed, and  declare  sucb  road  to  be  a  private  road,  and  the  same  shall 
be  recorded  as  such.  This  is  the  substance  of  sections  15,  16  and 
17  of  chapter  60  of  the  Miscellaneous  Laws,  and  those  three  sections 
contain  idl  the  proyisions  of  the  statute  upon  the  subject  of  locat- 
ing and  opening  priyate  roads  in  this  State. 

The  priyate  road  in  question  was  located  over  the  lands  of  re- 
spondent by  the  oouniy  court,  under  the  provisions  of  these  sections 
of  the  statute.  It  is  claimed  by  respondent  that  the  proceedings 
of  the  court  in  relation  to  the  location  of  the  road  in  question  are 
not  only  irregular  and  defective  in  not  complying  with  the  provis- 
ions of  the  statute  in  such  cases  made  and  provided^  but  that  they 
are  absolutely  void  upon  the  ground  that  those  sections  of  the  stat- 
ute authorizing  such  proceedings  are  unconstitutional  and  there* 
fore  void. 

Section  18  of  article  I  of  the  constitution  provides  that  ''pri- 
vate property  shall  not  be  taken  for  a  public  use  *  *  *  without 
just  compensation.'' 

The  constitution  of  nearly  every  State  in  the  Union  contains  a 
provision  in  substance  like  this,  which  has  been  generally  construed 
by  the  courts  to  imply  that  private  property  may  be  taken  for  pub- 
lic use  by  making  just  compensation  to  the  owner  thereof,  but  that 
private  property  cannot  be  taken  for  private  use  whether  full  com- 
pensation shall  be  made  or  not. 

''All  separate  interests  of  individuals  in  property  are  held  by  the 
government  under  the  tacit  agreement,  or  implied  reservation,  that 
the  property  may  be  taken  for  public  use  upon  paying  a  fair  com- 
pensation therefor,  whenever  the  public  interest  or  necessities 
require  that  it  should  be  so  taken.''  "  The  right  of  eminent  domain 
does  not,  however,  imply  a  right  in  the  sovereign  power  to  take  the 
property  of  one  citizen  and  transfer  it  to  another,  even  for  full 
compensation,  when  the  public  interest  will  in  no  way  be  promoted 
by  such  transfer."  Beekman  v.  Saratoga  and  Schenectady  R.  R. 
Co.,  3  Paige,  73;  Varic  v.  Smith,  6  id.  169. 

In  Taylor  v.  Porter,  4  Hill,  140,  it  was  held  that  the  New  York 
statute,  authorizing  a  private  road  to  be  laid  out  over  the  lands  of 
a  person  without  his  consent,  was  unconstitutional  and  void,  upon 
the  ground  that  the  legislature  had  no  authority  "to  authorize  the 
transfer  of  one  man's  property  to  another  without  the  consent  of 
the  owner." 
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Mr.  Justice  B&ONSON  says:  ^'  The  right  to  take  private  prop* 
erty,  for  public  purposes,  is  one  of  the  inherent  attributes  of  sov- 
ereignty, and  exists  in  every  independent  government.  But  even 
this  right  of  eminent  domain  cannot  be  exercised  without  making 
just  compensation  to  the  owner  of  the  property.  *  *  *  3u^ 
there  is  no  provision  in  the  constitution  that  just  compensation 
shall  be  made  to  the  owner  when  his  property  is  taken  for  private 
purposes,"  or  if  it  can  be  taken  at  all  for  private  purposes,  it  can 
be  taken  without  regard  to  compensation. 

In  Wilkinson  v.  Lelafid,  2  Peters,  657,  Mr.  Justice  Story  says: 
''  The  fundamental  maxims  of  a  free  government  seem  to  require 
that  the  rights  of  personal  liberty  and  private  property  should  be 
held  sacred.  *  *  *  yfe  know  of  no  case  in  which  a  legislative 
act  to  transfer  the  property  of  A  to  B,  without  his  con- 
sent, has  ever  been  held  a  constitutional  exercise  of  legislative 
power  in  any  State  in  the  Union.  On  the  contrary,  it  has  been 
constantly  resisted  as  inconsistent  with  just  principles  by  every  ju- 
dicial tribunal  in  which  it  has  been  attempted  to  be  enforced." 

In  the  Matter  of  Albany  street,  11  Wend.  149,  Chief  Justice 
Savage  said:  ''  The  constitution,  by  authorizing  the  appropriation 
of  private  property  to  public  use,  impliedly  declares  that  for  any 
other  use  private  property  shall  not  be  taken  from  one  and  applied 
to  the  private  use  of  another." 

But,  by  looking  into  the  cases  in  which  statutes  like  ours  have 
been  upheld,  it  will  be  seen  that  it  is  admitted  that  private  property 
cannot  be  taken  for  strictly  private  purposes  without  the  consent 
of  the  owner;  but  it  is  denied  that  such  statutes,  in  authorizing  the 
location  of  private  roads,  conflict  with  this  general  rule.  It  is 
insisted  that  they  are  not  private  hut  public  roads,  and  when  estab- 
lished may  be  used  by  so  many  of  the  public  as  may  have  occasion 
to  use  them.  This  was  the  position  assumed  by  the  Supreme  Court 
of  California,  in  Sherman  v.  Bruck,  32  Cal.  253. 

The  provisions  of  the  California  statute,  in  relation  to  the  loca- 
tion of  private  roads,  are  very  similar  to  ours.  In  delivering  the 
opinion  of  the  court,  Mr.  Justice  Sanderson  said:  ^^The  legislature 
has  no  power  to  lay  out  and  establish  private  roads,  in  the  sense 
that  they  are  to  be  the  private  property  of  particular  individuals.'* 
Such  action  on  the  part  of  the  legislature,  it  was  admitted,  would 
be  simply  null  and  void.  The  court,  however,  held  the  statute  to 
be  valid,  upon  the  ground  that  such  roads,  when  established,  were 
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not  priyate  but  public  loadB,  and  might  be  used  as  such  by  the 
public.  But  by  what  process  of  reasoning  the  court  arriyed  at  this 
conclusion,  we  are  unable  to  comprehend.  The  statute  contains 
no  provision  indicating  that,  when  established,  they  shall  be  public 
roads,  or  that  they  may  be  used  by  the  public;  nor  does  it  contain 
any  provision  whereby  such  roads  may  be  kept  open  for  the  use  of 
the  public,  if  the  private  individual,  at  whose  instance  they  wero 
established,  should  see  proper  to  close  them.  They  are  not  only 
called  private  roads  in  the  statute,  but  are  established  on  the  appli- 
cation and  at  the  expense  of  private  individuals. 

Bouvier  (2d  vol.  p.  488)  says:  ^*  Private  roads  are  such  as  are  used 
for  private  individuals  only,  and  are  not  wanted  for  the  public 
generally.  Public  roads  are  kept  in  repair  at  the  public  expense, 
and  private  roads  by  those  who  use  tlicm."  Thus  it  will  be  seen 
that  the  private  roads  provided  for  in  our  statute  correspond  veiy 
well  with  Mr.  Bonvier's  definition  of  ^*  private  roads." 

It  has  been  argued  that  many  persons  are  so  situated  as  to  have 
no  connection  with  any  public  highway,  and  that  such  persons  will 
be  put  to  great  inconvenience  unless  private  roads  can  be  estab- 
lished for  the  use  and  benefit  of  such  persons.  In  answer  to  this 
argument,  we  would  suggest  that  the  legislature  may  meet  the 
necessity  by  providing  for  the  establishment  of  a  different  class  of 
public  roads  than  are  now  provided  for  by  law.  The  legislature, 
undoubtedly,  has  authority  to  authorize  the  taking  of  private  prop- 
erty for  the  establishment  of  as  many  public  roads  as  may  be  needed 
for  public  use.  The  courts,  in  sustaining  that  class  of  roads  called 
private  roads,  have  been  compelled  to  assume  that  they  were  public 
roads,  although  called  private  roads  in  the  very  act  in  which  they 
are  provided  for. 

Having  reached  the  conclusion  that  the  legislature  exceeded  its 
authority  under  the  constitution,  in  authorizing  the  establishment 
of  private  roads  over  the  land  of  an  individual,  without  his  consent, 
for  the  private  use  of  another,  we  therefore  hold  that  so  much  of 
such  statute  as  authorizes  the  location  of  such  roads  is  void  . 

It  is  therefore  ordered,  that  appellant  be  perpetaally  enjoined 
from  further  proceeding  in  the  matter  of  the  location  of  said  private 
road  over  the  land  of  respondent. 

NoTS.  —  The  same  oonoluBion  was  reaohed  by  the  Supreme  Gomt  of  WtiooiL- 
lin  in  Oabom  ▼.  Hart,  1  Am.  Rep.  101,  and  bj  the  Supreme  Court  of  .Indiana  in 
mid  V.  Deig,  18  id.  899,  and  in  StewaH  v.  Bartman,  46  Ind.  881.  See  note  to 
Wai  V.  Dtig,  18  Am.  llep.  399.  —  Rep. 
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In  foelkm  18  of  tlie  erimeB  set,  aa  amended  Febmaij  81,  1878|  deduipg 
"That  if  aaj  peraon,  bj  any  lalae  pietenae  or  pretenaea,  ahall  obtain  fron 
anjoUierpenMMi/'ete.;  the  word  "peraon/'  in  the  latter  phiaae,  indndaa 
aitifielal  aa  well  aa  natnral  peraona. 

An  indicdnent  for  obtaining  gooda  bj  Mae  pretenaea  ia  anffident  if  it  allege 
thai  the  gooda  were  obtained  bj  the  defendant  by  meana  of  the  falae  pre> 
tenaea,  and  with  the  fraudulent  intent  particularly  atated,  without  other 
UTerment  tliat  the  owner  relied  upon  and  waa  induced  thereby  to  part  with 
the  gooda. 

Where  A,  by  falae  pretenaea  contained  in  a  letter  aent  by  mail,  procurea 
the  owner  of  gooda  to  deliTer  them  to  a  deaignated  common  carrier  in  one 
county,  conaigned  to  the  wziter  in  another  county,  the  oilbnae  of  obtaining 
gooda  by  falae  pretenaea  ia  complete  in  the  fonner  county,  and  the  offenae 
muat  be  proaeeoted  therein. 

INDICTMENT  ig  for  obtaming  gooda  by  falae  pretennes,  and 
under  a  statnte  passed  and  took  effeot  February  21, 1878  (70 
Ohio  Jfc  89),  which  proyides: 

"  That  if  any  person,  by  any  false  pretense  or  pretenses,  shall 
obtain  from  any  other  person  any  money,  goods,  chattels,  tta,  •  •  •  • 
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with  tfie  intent  to  cheat  and  defraud  the  owner  of  said  money  oi 
property,.... he  shall^  on  conyiction  thereof,  if  the  yalue  of  said 
money  or  property  so  obtained ....  shall  be  equal  or  exceed  135,  be 
imprisoned  m  the  penitentiary  not  more  than  three  years,  nor  less 
Ihan  one  year,"  etc. 

The  substantive  part  of  the  indictment  under  which  the  prisoner 
WAS  tried,  conyicted  and  sentenced,  is  as  follows: 

"  That  John  T.  Noms,  late  of  the  county  of  Clark  aforesaid,  on 
the  24th  day  of  September,  A.  D.  1873,  at  the  county  of  Clark 
aforesaid,  did  unlawfully,  feloniously  and  falsely  pretend  to  the 
Akron  Sewer-pipe  Company  —  the  said  Akron  Sewer-pipe  Com- 
pany then  and  there  being  an  incorporated  company,  and  doing 
business  as  such  incoi*porated  company  under  and  by  virtue  of  the 
laws  of  Ohio  —  that  he,  the  said  John  T.  Norris,  was  then  and 
there  the  owner  of  a  farm,  known  as  the  Mohawk  Small  Fruit 
Farm,  one  and  a  half  miles  east  of  the  city  of  Springfield,  in  said 
county  of  Clark,  and  on  the  Charleston  pike,  and  did  tlieu  and 
there  unlawfully  and  feloniously  and  falsely  pretend  that  he,  the 
said  John  T.  Norris,  was  then  and  there  a  person  of  good  financial 
responsibility,  by  referring  the  said  Akron  Sewer-pipe  Company  to 
any  business  firm  of  the  city  of  Springfield,  and  did  unlawfully, 
feloniously  and  falsely  pretend  that  any  of  the  business  firms  of  the 
said  city  of  Springfield  would  indorse  and  recommend  the  said 
John  T.  Norris  to  the  said  Akron  Sewer-pipe  Company  as  a  person 
then  and  there  worthy  of  credit  and  trust  by  said  Akron  Sewer- 
pipe  Company,  by  which  said  false  pretenses  the  said  John  T.  Nor- 
ris  then  and  there  unlawfully  and  feloniously  did  obtain  from  the 
said  Akron  Sewer-pipe  Company  certain  sewer-pipe  of  the  value  of 
$41.90  of  the  property,  goods  and  chattels  of  the  said  Akron  Sewer- 
pipe  Company,  with  the  intent  then  and  thereby,  by  the  said  false 
pretenses  aforesaid,  to  induce  the  said  Akron  Sewer-pipe  Company 
to  deliver  to  him,  the  said  John  T.  Norris,  the  sewcr-pijie  irfore- 
said,  without  making  any  inquiry  as  to  the  financial  responsibility 
of  him,  the  said  John  T.  Norris,  and  with  intent  then  and  there, 
and  by  the  false  pretenses  aforesaid,  to  cheat  and  defraud  the  said 
Akron  Sewer-pipe  Company  of  the  said  sewer-pipe  aforesaid, 
whereas,  in  truth  and  in  fact,  the  said  John  T.  Norris  was  not  then 
and  there  the  owner  of  the  said  farm  known  as  the  Mohawk  Small 
Fmit  Farm,  one  and  a  half  miles  east  of  the  dty  of  Springfield,  in 
fche  county  of  Olark;  and,  whereas,  in  trath  and  in  fact,  the  bod- 
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11088  Srms  of  the  city  of  Springfield  would  not  then  and  there 
indorse  and  recommend  the  said  John  T.  Norris  then  and  there  to 
be  a  person  of  good  financial  responsibility;  and,  whereas,  in  trath 
and  in  fact,  the  bnsiness  firms  of  the  city  of  Springfield  would  not 
then  and  there  recommend  him,  the  said  John  T.  Norris,  to  the 
said  Akron  Sewer-pipe  Company  to  be  a  person  then  and  there 
worthy  of  trust  and  credit  by  said  Akron  Sewer-pipe  Company,  and 
the  said  John  T.  Norris  was  not  then  and  there  a  person  of  good 
finanoial  responsibility,  and  the  said  John  T.  Norris,  at  the  time 
he  80  fidsely  pretended  as  aforesaid,  well  knew  said  false  pretenses 
to  be  faLse,  contrary,"  etc. 

Kei/er  it  WhUe,  and  John  H.  Littler,  for  plaintiff  in  error. 
JbAn  LMhy  Attomey-Oeneral,  for  State. 

OiLMOSB,  J.  There  are  a  number  of  errors  assigned  on  the 
record,  upon  which  the  plaintiff  in  error  asks  a  reversal  of  the 
proceedings  and  sentence  against  him  in  the  court  below. 

It  will  be  necessary  to  notice  only  the  first  three  assigned,  which 
are  substantially: 

1.  That  the  facts  stated  in  the  indictment  do  not  constitute  an 
offense. 

2.  That  the  court  erred  in  its  charge  to  the  jury  on  the  question 
of  Tenue. 

8.  That  the  court  erred  in  its  charge  to  the  jury  on  the  question 
of  the  value  of  the  goods. 

Two  objections  are  urged  to  the  indictment:  First.  That  the 
owner  of  the  goods  alleged  to  have  been  fraudently  obtained  is  an 
incorporated  company,  and  therefore  not  a  ^'  person, ''  within  the 
meaning  of  the  statute. 

In  support  of  this  proposition  two  cases  are  cited.  One,  Blair 
v.  Warley,  1  Scam.  178,  decides  that  a  statute  giving  the  right  to 
remove  fences  made  by  mistake  upon  the  lands  of  other  persons, 
applies  only  to  natural  persons,  and  not  to  the  United  States  or 
the  State  of  Illinois.  The  other^  Betts  v.  Menard,  1  Breese,  895, 
decides  that  the  ferry  law  does  not  authorize  a  county  court  to 
grant  a  license  to  ferry  to  a  corporation,  giving  as  one,  among 
other  reasons,  that  the  law  requires  that  the  party  receiving  the 
giant  shall  give  bond,  etc.,  "conditioned  that  he,  she,  or  they  will 
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keep  the  ferry  aooording  to  law.''  The  terms  used  in  the  stfttates 
refened  to  in  these  eases  respeotivelj,  exclude  the  idea  that  ooipo-> 
rations  were  intended  to  be  included. 

But  it  is  insisted  that  the  rule  of  strict  construction  in  this 
respect  must  be  applied  in  this  case,  and  that  the  crime  ''can 
only  be  committed  by  a  *  person '  against  the  property  of  another 
'person,*  who  must  be  in  either  case  a  natural  person." 

It  is  well  settled  that  the  rule  of  strict  construction  is  not  vio- 
lated by  giying  the  words  of  a  statute  a  reasonable  meaning 
according  to  the  sense  in  which  they  were  intended,  and  that 
captious  objections  must  be  disregarded.  Guided  by  this  rule^  let 
us  ascertain  in  what  sense  the  legislature  used  the  words  any  other 
person,  in  the  statute  under  which  the  defendant  is  indicted ;  and 
in  this  we  will  be  aided  by  observing  another  rule  of  construction, 
in  connection  with  it,  which  is,  that  where  a  clause,  susceptible 
of  two  meanings,  is  used  in  a  statute  which  has  received  a  judicial 
construction,  and  the  same  clause  is  used  in  a  subsequent  statute, 
upon  the  same  or  an  analogous  subject,  it  is  to  be  understood  in 
the  latter  in  the  same  sense  as  in  the  former,  unless  the  object  to 
which  it  is  applied,  or  the  connection  in  which  it  stands,  requires 
it  to  be  differently  understood  in  the  two  statutes. 

This  statute,  and  those  punishing  larceny,  are  not  only  analo- 
gous in  the  nature  of  the  ofEenses  made  punishable  and  the  degrees 
of  punishment,  but  with  the  word  ''  person "  understood,  as  it 
must  be,  after  the  phrase  property  of  another,  as  used  in  the  lar- 
ceny acts,  they  are  identical  in  respect  to  the  persons  against 
whom  these  offenses  may  be  committed;  and  our  courts  have 
always  held  that  it  is  larceny  to  steal  the  goods  or  moneys  of  a 
corporation. 

Again,  the  l£th  section  of  the  crimes  act  provides  against  burn- 
ing or  causing  to  be  burned  the  dwelling-house,  store-house,  ware- 
house, etc.,  the  property  of  any  other  person,  etc.  This  is  the  same 
phrase  used  in  the  ''false  pretense  statute ;''  and  this  court  sus- 
tained an  indictment  against  A.  for  procuring  H.  to  bum  a  ware- 
house, the  property  of  an  incorporated  railroad  company.  Atten 
V.  The  State,  10  Ohio  St  287. 

Again,  the  criminal  code  of  Ohio,  section  227,  provides  that  the 
word  "  person  *'  includes  a  corporation  as  well  as  a  natural  person. 
This  only  prescribes  the  rule  in  criminal  practice  on  this  subject , 
but,  under  the  rules  of  construction,  it  may  properly  lie  regarded 
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as  an  indication  of  legidatiye  intent  on  this  point,  in  the  passage 
of  criminal  laws  since  the  adoption  of  the  Code. 

Taking  all  these  in  connection  with  the  fact  that  the  statute 
making  it  criminal  to  obtain  goods  by  false  pretenses,  has  been 
passed  since  the  adoption  of  the  Oode,  and  since  the  larceny  and 
arson  statutes  haye  receiyed  the  judicial  constructions  aboye  indi- 
cated on  tlie  point  under  consideration,  and  applying  the  rules  of 
construction  aboye  stated,  we  hold  that  the  word  '^person,''  as 
used  in  the  statute,  includes  artificial  as  well  as  natural  persons. 

The  second  objection  is,  that  it  is  not  ayerred  in  the  indictment 
that  the  owner  rdied  upon  the  false  pretenses  and  representations, 
and  was  induced  by  means  thereof  to  part  with  his  property. 

We  haye  been  referred  to  quite  a  number  of  authorities  supposed 
to  support  this  objection,  which,  on  examination,  are  found  not  to 
do  so. 

Two  questions  are  discussed  in  them.  First,  as  to  whether  the 
offenses  charged  are  within  the  statute,  of  which  no  notice  need 
be  taken;  and  second,  whether  the  indictment  in  the  case  then  un- 
der consideration  was  good.  And  in  not  a  single  case  examined  is 
it  found  that  an  indictment,  otherwise  good,  was  held  bad  for  want 
of  the  ayerment  in  question.  For  example,  we  take  the  case  of 
Hi/b  State  y.  PhUbrick,  31  Me.  401,  which  is  claimed  by  counsel  to 
be  directly  in  point. 

The  alleged  false  representations  in  this  case  were  made  by  Phil* 
brick  to  Goff,  the  prosecuting  witness,  in  reference  to  the  age  and 
yalue  of  a  mare  he  was  attempting  to  exchange  for  a  horse  owned 
by  Goff, 

The  court,  in  deciding  the  case,  said:  ^*  The  former  part  of  this 
indictment  alleges  that  the  accused,  by  false  pretenses,  intended  to 
eheat  and  defraud  Goff,  and  proposed  to  exchange  his  mare  for  the 
horse  of  Goff;  but  there  is  no  ayerment  that  such  an  exchange  wag 
made,  or  that  the  false  pretenses  were  made  with  a  yiew  or  design 
to  effect  such  an  exchange*^' 

It  is  true  that  the  court,  in  holding  the  indictment  bad,  did 
remark,  in  substance,  that  it  was  not  ayerred  that  the  prosecuting 
witness  relied  upon  the  representations  of  the  defendant;  but  it  is 
apparent  that  the  indictment,  in  other  respects,  was  so  defectiye, 
that  the  additional  allegation  would  not  haye  cured  it.  Similar 
remarks  were  made  by  the  court  in  disposing  of  the  case  of  Com* 
monwedUh  y.  Strain,  10  Mete  621,  which  is  also  cited.    This  was  a 
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ease  in  which  it  was  alleged  that  the  defendant  had  made  certain 
false  representations  concerning  a  watch,  to  the  prosecuting  wit- 
ness, Blake,  whereby  he  obtained  thirty-five  dollars  from  the  latter. 
The  court  said:  ^*  The  case  at  bar,  if  confined  in  its  proof  on  the 
trial  by  the  jury  to  the  mere  allegations  of  the  indictment,  would 
be  certainly  quite  bald.  The  indictment  does  not  allege  any  bar- 
gain, nor  any  colloquium  as  to  a  bargain  for  a  watch,  nor  any  prop- 
osition of  Blake  to  buy,  or  the  defendant  to  sell  a  watch,  nor  any 
delivery  of  the  watch  as  to  which  the  false  pretenses  were  made  into 
the  possession  of  Blake  as  a  consideration  for  the  money  he  paid 
the  defendant."  The  averment  contended  for  would  not  have 
cured  the  indictment.  These  illustrate  the  nature  of  the  questions, 
in  most  of  the  cases  referred  to  on  this  point. 

Our  statute  is  substantially  a  transcript  of  the  act  of  30  Oeo.  2, 
c.  24,  and  the  indictment  in  this  case  follows  the  English  prece- 
dents under  it,  omitting  none  of  the  material  averments.  It  sets 
out  with  particularity  the  facts  and  representations  made  by  the 
defendant  and  alleged  to  be  false;  that  they  were  made  with  the 
intent  to  induce  the  owner  to  deliver  the  goods  to  him;  that  his 
intent  was  fraudulent,  and  his  purpose  was  to  cheat  the  owner; 
and  that  by  means  of  these  fake  pretenses  he  did  obtain  the  goods, 
etc.  The  truth  of  these  pretenses  is  denied.  It  will  be  seen 
that  the  defendant  was  fully  advised  of  the  nature  and  extent 
of  the  charges  against  him.  The  facts  stated  in  the  indict- 
ment are  such,  that  if  admitted  to  be  true,  it  would  be  clear  that 
the  owner  did  rely  upon  them  in  parting  with  its  goods.  This  in- 
dictment is  good,  therefore,  in  this  respect. 

2.  The  court  erred  in  its  charge  on  the  question  of  venue. 

The  bill  of  exceptions  shows  that  the  defendant  resided  in  Spring- 
field, Clark  county,  and  the  sewer-pipe  company  was  located  and 
doing  business  at  Akron,  Summit  county,  Ohio.  The  goods  were 
obtained  by  a  letter  containing  the  alleged  false  representations, 
accompanied  by  an  order  in  this  language:  "  You  may  ship  me  via 
frt  line,"  etc.  The  Cleveland,  Mt.  Vernon  and  Columbus  Railroad 
was  doing  a  freight  business  between  Springfield  and  Akron.  The 
day  after  the  letter  and  order  were  received  at  Akron  by  the  com- 
pany, it  delivered  the  goods  ordered  as  above,  at  the  freight  depot 
at  Akron,  of  the  railroad  above  named,  billed,  consigned,  and  to 
be  shipped  by  the  railroad  company  to  the  defendant  at  Springfield, 
Ohio,  at  his  risk  and  cost  for  freight.    Upon  this  state  of  facts 
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fchie  court  charged  the  jury  as  follows  :  '*  If  said  letter  so  written 
and  sent  by  the  defendant  to  the  said  Akron  Sewer-pipe  Oom- 
pany,  was  prepared  and  written  by  him  at  Springfield,  in  Glark 
oonnty,  Ohio,  and  by  him  mailed  at  Springfield  to  said  company  at 
Akron,  Sammit  county,  Ohio,  and  was  by  said  company  receiyed  at 
Akron,  in  Summit  county,  Ohio,  where  said  company  had  their  goods 
and  did  business,  and  said  company,  in  pursuance  of  the  terms  of  said 
letter,  shipped  said  goods  at  Akron,  in  Summit  county,  by  railroad 
freight  line,  to  the  defendant  at  Springfield, Ohio,  and  that  said  rail- 
road  line  at  Akron  receiyed  said  goods  from  said  company 
consigned  to  defendant  at  Springfield,  and  brought  said  goods 
on  railroad  to  Springfield  and  there  deliyered  them  to  the  defend- 
ant, and  the  defendant  first  obtained  actual  possession  at  Spring- 
field by  the  delivery  of  the  goods  by  the  railroad  company  to  him 
thero^  and  if  the  jury  should  also  find  against  the  defendant  upon 
the  matter  of  said  false  pretenses  as  alleged  in  the  indictment, 
then  the  jury  may  legally  find  that  the  said  offense  charged  was 
committed  in  Clark  county,  Ohio/'  Exceptions  were  saved  to  this 
part  of  the  charge,  and  are  assigned  for  error. 

On  the  facts  as  above  stated,  the  weight  of  authority  is  clearly, 
that  the  railroad  company  was  the  agent  of  the  defendant  for  re- 
ceiving the  goods  for  him  at  Akron,  and  carrying  them  to  him  at 
Springfield,  and  the  delivery  of  the  goods  to  it,  by  the  sewer-pipe 
company,  was,  in  legal  contemplation,  a  delivery  of  the  goods  to 
the  defendant  at  Akron.  The  title  passed  to  the  defendant,  sub- 
ject only  to  the  sewer-pipe  company's  right  of  stoppage  in  transittu 
The  defendant  obtained  actual  possession  of  the  goods  at  Spring- 
field, from  his  agent,  whose  possession  was  his  own,  and  not  from 
the  sewer-pipe  company.  Only  one  delivery  could  be  made,  and 
that  had  been  provioasly  completed  at  Akron.  The  legal  fiction  in 
larceny  (whero  the  owner  does  not  part  with  the  title  to  his  prop- 
erty), that  there  is  a  new  taking  and  carrying  away  in  every  county 
into  which  the  thief  may  carry  stolen  goods,  does  not  apply  in  this 
case,  where  the  owner  did  voluntarily  part  with  the  title  to  the 
goods  in  question.  The  offense  was  therefore  committed  and  com- 
pleted in  Summit  county,  and  could  only  have  been  legally  prose- 
cuted there. 

There  was  error  in  the  charge  of  the  court  in  this  respect,  for 
nhich  the  judgment  must  be  reversed. 

3.  As  to  the  value  of  the  goods. 

VoT.  XVTTT.  — 38 
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'  The  court  properly  instructed  the  jury  to  find  the  market  valae 
of  the  goods  at  Akron,  when  they  were  placed  on  the  cars,  con- 
signed to  the  defendant  at  Springfield*  If  this  court  had  found, 
however,  that  there  was  no  obtaining  of  the  goods  by  the  defend- 
ant till  they  reached  Springfield,  then  the  title  would  not  have' 
passed  till  such  delivery,  and  the  value  of  the  goods,  at  the  time 
and  place  that  the  delivery  was  made,  is  where  and  when  the  value 
should  have  be^n  ascertained.  This  court  having  found  that  the 
offense  was  committed  in  Summit  county,  the  charge  was  correct 
in  reference  to  the  finding  of  the  value  of  the  goods. 

JudffmetU  reversed,  and  cause  remanded  to  Clark  Common  Pleas, 

MoIlyaikx,  0.  J.,  and  Wbloh,  Whitb,  and  Bsx,  JJ.,  ooncaned. 


Jack  v.  Hudnall. 

C»  OUo  QL  SB&.) 

Trupast  — joinder  of  parties, 

Tcna&ts  In  possosalon  may  be  Bued  jointly  in  an  action  for  treepaw  oommitfeed 
hf  ^tiiwia^ia  kept  by  them  in  common  upon  the  premises,  alUioagh  the  sev- 
eral animals  are  owned  by  them  separately  and  individually. 

ACTION  by  Hudnall  against  the  plaintiffs  in  error,  for  trespasses 
committed  by  their  cattle  upon  Hudnall's  premises.  The 
defendants  (plaintifb  in  error)  denied  the  alleged  trespasses.  The 
cause  was  submitted  to  the  court,  a  jury  being  waived,  and  the 
court  found  the  facts  specially,  as  follows  : 

^'1.  Thai  the  plamtiff  sustained  damages  to  the  amount  of 
twenty  dollars,  by  reason  of  the  trespass  of  some  twelve  head  of 
cattle,  as  in  the  petition  set  forth. 

*'*%.  That  said  three  defendants  lived  on  a  farm  which  they 
owned  and  cultivated  in  common,  whereon  said  cattle  were  kept. 

''3.  That  the  said  cattle  that  committed  the  trespass  wen 
owned  by  the  defendants. 

''  4.  That  there  was  no  joint  ownership  in  said  cattle,  but  that 
each  defendant  owned  a  pfui;  of  said  cattle  in  his  or  her  individual 
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right,  each  owning  certain  ones  of  said  cattle  separate  from  either 
of  the  others  of  said  defendants.*' 

Upon  this  finding  the  court  rendered  a  judgment  for  the  plain- 
tiff, and  the  same  was  subsequently  affirmed  on  proceedings  in 
error  in  the  District  Gourt,  and  it  is  now  sought  to  reverse  this 
judgment  of  affinnance,  and  also  the  judgment  of  the  Oommon 
Pleas. 

W.  Reed  Gfolden,  for  plaintiff  in  error. 

Orasvenor  d  Dana,  for  defendant  in  error. 

Welch,  J.  As  we  understand  the  finding  of  the  court,  these 
cattle  were  in  the  joint  possession  and  custody  of  the  defendants. 
The  finding,  at  least,  fairly  admits  of  that  construction,  and  under 
the  well-known  rule,  it  should  therefore  be  adopted,  rather  than  a 
different  construction,  which  would  render  the  judgment  erroneous. 
The  cattle  were  ''  kept "  upon  the  farm,  and  the  three  defendants 
owned  and  "cultivated*'  the  farm  "in  common."  Prima  facie, 
the  defendants  kept  and  cared  for  the  cattle  in  common.  This 
being  the  case,  we  have  no  hesitation  in  saying  that  the  court 
below  was  right  in  holding  that  the  defendants  were  properly 
joined  in  the  action. 

Judgment  affirmed. 

MoIlyaikx,  CL  J.,  Whtfb,  Bbx  and  Oilhobe,  JJ.,  concurred* 


BiCBBT's  Sons  v.  Ievino  National  Bank. 

CB6  Ohio  St.  S60.) 
Bill  ef  lading  —  indorsement  of —  right  of  indorsee  againet  eoneignee. 

Where  the  vendor  of  goods  oonsigDe  them  to  the  porohaBer,  taking  a  bill  of 
lading  from  the  carrier,  and  Intending  to  reeerre  the  right  of  control  ovei 
them,  at  the  same  time  drawa  npon  the  purchaser  for  the  price,  and  delir* 
en  the  bill  of  exchange,  with  the  bill  of  lading  attached,  to  an  indorsee,  foi 
a  yalnable  consideration,  the  consignee,  npon  receipt  of  the  goods,  takes 
ihem  subject  to  the  right  of  the  holder  of  the  biU  of  lading  to  demand  pay 
BMnt  of  the  bill  of  exchange,  and  cannot  retain  the  price  of  the  goods  om 
•eeimnt  of  a  debt  due  to  blm  from  the  consignor. 
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ACTION  by  the  IrviDg  National  Bank  to  reooyer  the  amount  of 
certain  drafts  drawn  on  the  defendants  by  G.  M.  Mirrieleet 
and  purchased  by  the  plaintiff. 

The  said  Mirrielees  was  a  produce  broker  in  New  York,  and  be- 
fore the  date  hereinafter  named  had,  on  his  own  account,  but  upon 
the  order  of  Emery's  Sons  purchased  goods  and  shipped  to  them 
at  Cincinnati  by  a  common  carrier,  with  which  Emery's  Sons  had 
sjiecial  arrangements  for  freight,  Emery's  Sons  agreeing  to  pay 
Mirrielees  the  cost  in  New  York,  and  one  per  cent  commission 
added. 

It  was  usual  for  Mirrielees,  upon  making  shipment  of  goods,  to 
take  from  the  carrier  a  bill  of  lading,  and  to  draw  upon  them  for 
the  price  of  the  goods  and  his  commission,  and  at  the  same  time  to 
obtain  a  discount  of  the  drafts  with  bills  of  lading  attached,  from 
the  Irving  National  Bank,  at  New  York.  These  drafts  had  uni- 
formly been  honored  by  the  drawees  upon  presentation  by  the 
bank. 

On  the  24th  of  March,  1869,  Mirrielees  shipped  three  casks  of 
stearine  to  Emery's  Sons,  by  the  Atlantic  Time  Line,  and  took 
from  the  carrier  a  receipt  or  bill  of  lading,  the  material  part  of 
which  reads  as  follows:  "  New  York,  24th  of  March,  1869.  Be- 
ceived  from  G.  M.  Mirrielees  the  following  packages  (contents  and 
yalue  unknown),  in  apparent  good  order,  and  marked  as  in  the 
margin.  (3)  Three  casks  stearine.  For  Thos.  Emery's  Sons."  In 
the  margin  was  written  "  Gin.,  0."  Thereupon,  Mirrielees  drew 
his  bill  of  exchange  as  follows: 

"•299VW  N»w  York,  Match  24,  1869. 

<<0n  demand,  pay  to  the  order  of  myself,  two  hundred  and 
ninety-nine  -f^  dollars,  value  received,  and  charge  the  same  to  ao- 
oount  of  three  casks  stearine. 

''  To  Messrs.  Thos.  Emery's  Sons,  Cincinnati. 

'^  G.  M.  MlEBIBLESB." 

Andy  having  indorsed  the  same,  on  the  same  day,  delivered  it^ 
with  the  bill  of  lading,  to  the  defendant  in  error,  who  paid  there* 
for  full  value.  At  the  same  time  Mirrielees  sent  to  Emery's  Sons 
a  letter,  as  follows: 
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<'  New  Yobk,  March  24, 1869. 
''  Messrs.  Thoma$  Emery's  Sans,  Oineinnati : 

^  OBirruDCEK : —  Herewith  please  find  invoices  of  three  oaaki 

tftearinOy  amonnting  to  $299,219  for  which  I  have  valne  this  day. 

Tonrs  tmly, 

''  O.  M.  MiRBixunn.'' 

On  the  26th  of  the  same  month  Mirrielees  shipped  as  per  the 
following  bill  of  lading: 


Received  from  O.  M.  Miebielses 

The  following  PAOKAeBS  {contents  und 
value  unknown),  in  apparent  goodoi\itr^ 
and  marked  as  in  the  margin. 

(6)  Six  Hhds.  Stearins. 
(4)  Four  Hhds.  Stearine. 


«^  No  liabilitj  aflflumed 
for  mlsoaniage  or  wronir 
delivery  of  goode  that  are 
marked  with  Initials,  num- 
ber^ or  that  are  imperf  eotly 
marked. 

WeiaMM    and  CUust^kaUom 


On  account  of  which  he  drew  as  follows: 

"  $1,098^^-  New  York,  March  26, 1869. 

''  On  demand,  pay  to  the  order  of  myself,  ten  hundred  and 
ninety-eight  -^  dollars,  value  received,  and  charge  the  same  to 
account  of  10  casks  stearine. 

**  To  Messrs.  Thos.  Emery's  Sons,  Oineinnati,  Ohia 

''  G.  M.  Mirrielees." 

And  having  also  sold  and  delivered  this  draft,  with  bill  of  lading 
attached,  to  the  defendant  in  error,  he  wrote  to  Emery's  Sons: 

"  New  York,  March  26, 1869. 
"Messrs.  Thomas  Emery's  Sons,  Cincinnati: 

**  Gshttlexek: —  Herewith  please  find  invoice  of  10  hhds.  8tea^ 
ine,  amonnting  to  $1,098.42,  for  which  I  have  valued  on  yon  U^ 
day.    Yours  truly, 

^'O.  M.  MiRBIBLEES." 
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Inring  National  Bank  forwarded  these  respectiye  draifts, 
bilk  of  lading  attached,  for  collection,  on  the  26ih  and  27th  of 
flame  month;  but,  upon  presentation  to  the  plaintiffs  in  error,  pay* 
ment  was  refused. 

After  these  bills  of  lading  had  been  thus  transferred  to  Irving 
National  Bank,  Emery's  Sons  receiyed  and  sold  both  shipments  of 
stearine,  and  refused  to  account  to  the  bank  for  the  proceeds  or 
price. 

The  original  action  was  brought  in  the  Superior  Oourt  of  Oinoin- 
nati,  by  the  bank,  to  recoyer  the  amount  of  the  proceeds  of  salea. 
The  defendants,  by  way  of  defense,  insisted  that  they  might  right- 
fuUy  retain  the  money,  and  apply  it  on  the  indebtedness  of  Mir- 
rielees  to  them. 

On  the  trial,  at  special  term,  the  court  rendered  judgment  in 
favor  of  the  defendants.  The  plaintiff  moved  for  a  new  trial, 
which  motion  was  overruled,  and  a  bill  of  exceptions,  embodying 
all  the  testimony,  was  taken.  On  error,  the  court  at  general  term 
reversed  the  judgment  rendered  at  special  term,  and  remanded  the 
case  to  special  term,  with  instructions  to  the  court  to  proceed  to 
render  a  judgment  in  favor  of  the  plaintiff.  Thereupon  the  court 
at  special  term,  without  granting  a  new  trial,  proceeded  to  render 
judgment  in  favor  of  the  plaintiff. 

This  proceeding  is  prosecuted  to  reverse  the  judgment  of  reversal 
rendered  by  the  court  at  general  term,  and  the  judgment  subee- 
quentiy  rendered  at  special  term,  in  favor  of  the  plaintiff  below. 

Kingf  Thompwn  d  Avery,  for  plaintiffs  in  error. 

Joshua  E.  Bates  and  dement  Bates,  for  defendant  in  error. 

MoIlyaikb,  0.  J.  Where  goods  are  delivered  by  a  vendor  to  a 
common  carrier,  consigned  to  the  vendee,  the  question,  whether 
the  title  thereby  passes  from  the  vendor  to  the  vendee,  dependa 
upon  the  intention  of  the  vendor,  which  intention  is  to  be  gathered 
from  all  the  circumstances  of  the  transaction. 

If  the  goods  be  shipped  in  pursuance  of  the  purchaser's  order 
and  at  his  risk,  or  if  it  otherwise  appear  to  be  the  intention  of  the 
shipper  to  part  with  the  titie,  the  carrier  becomes  the  agent  of  the 
consignee,  and  the  delivery  to  him  is  equivalent  to  a  delivery  to  the 
purchaser.    If  the  vendor,  however,  in  tn^Vriig  the  consignment 
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ftnd  deliyering  the  goods  to  the  carrier^  does  not  intend  to  part  with 
his  title  to  and  control  over  them,  the  carrier  must  be  regarded  as 
the  agent  of  the  consignor  and  not  of  the  consignee. 

In  all  such  transaotionSy  the  bill  of  lad>ng  is  an  important  item 
of  proof  as  to  the  intention,  but  it  is  not  necessarily  conclnsire  of 
the  question.  If  the  bill  of  lading  shows  that  the  consignment 
was  made  for  the  benefit  of  the  consignor  or  his  order,  it  is  yery 
strong  proof  of  his  intention  to  reserre  the  jtM  dispanendu  And 
on  the  other  hand,  if  the  bill  of  lading  shows  that  the  shipment  is 
made  for  the  benefit  of  the  consignee,  it  is  almost  decisive  of  the 
consignor's  intention  to  part  with  the  ownership  of  the  property. 
If  the  bill  of  lading  does  not  disclose  the  person  for  whoso  benefit 
the  consignment  is  made,  it  is  of  less  weight  on  the  question  of 
the  shipper's  intention.  We  have  no  doubt,  howeyer,  that  if  the 
bill  of  lading  shows  a  consignment  by  Tender  to  vendee,  and  no 
other  circumstance  appears  as  to  the  intention,  it  will  be  taken  as 
prima  facie  evidence  of  an  unconditional  delivery  to  the  vendeei 

As  between  the  consignor  and  consignee,  the  bill  of  lading  can* 
not  be  regarded  as  a  contract  in  writing,  but  merely  as  an  admis^ 
sion  or  declaration  on  the  part  of  the  consignor  as  to  his  purpose, 
at  the  time,  in  making  the  shipment,  and  such  admission  is  sub- 
ject to  be  rebutted  by  other  circumstances  connected  with  the 
transaction. 

By  the  rules  of  commercial  law,  bills  of  lading  are  regarded  as 
symbols  of  the  property  therein  described,  and  the  delivery  of  such 
bill  by  one  having  an  interest  in  or  a  right  to  control  the  property, 
is  equivalent  to  a  delivery  of  the  property  itself.  A  consignor  who 
has  reserved  the  jus  diaponendi  may  effectuate  a  sale  or  pledge  of 
the  property  consigned,  by  delivery  of  the  bill  of  sale  to  the  pur- 
chaser or  pledgee,  as  completely  as  if  the  property  were,  in  fact, 
delivered.  If  such  transfer  of  the  bill  of  lading  be  made  after  the 
property  has  passed  into  the  actual  possession  of  the  consignee,  the 
transferee  of  the  bill  takes  it  subject  to  any  right  or  lien  which  the 
consignee  may  have  acquired  by  reason  of  his  possession.  But  if 
the  bill  of  lading  be  transferred  by  way  of  sale  or  pledge  to  a  third 
person,  before  the  property  comes  into  the  possession  of  the  con- 
signee, the  consignee  takes  the  property  subject  to  any  right  which 
the  transferee  of  the  bill  may  have  acquired  by  the  symbolic  deliv< 
ery  of  the  property  to  him. 

The  principle  on  which  the  title  to  goods  may  be  tranafemd  by 
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a  transfer  of  the  bill  of  lading,  is  wholly  distinct  from  that  on 
which  the  right  of  stoppage  iw  transitu  rests.  The  right  to  stop 
goods  in  transit  exists  only  where  the  vendor  has  consigned  them 
to  the  buyer  under  circumstances  which  Test  the  title  in  the  buyer. 
The  transfer  of  goods  by  delivering  the  bill  of  lading  can  be  made 
only  in  cases  where  the  vendor  has  not  parted  with  the  title. 

In  the  case  before  us,  it  must  be  assumed  that  the  court 
below,  at  general  term,  found  from  the  evidence,  that  Mirrielees 
did  not  intend,  by  delivering  the  stearine  to  the  carrier,  to  vest  the 
title  in  Emery's  Sons  absolutely  as  purchasers,  but  only  on  condi- 
tion that  they  would  accept  and  pay  the  bills  of  exchange  drawn  on 
account  thereof.  It  is  true  that  this  inten  tion  was  not  expressed 
on  the  face  of  the  bills  of  lading,  but  it  fully  appears  from  other 
facts  and  circumstances.  The  letter  of  Mirrielees,  of  the  date  of 
each  shipment,  containing  the  invoice  of  the  goods,  and  informing 
the  consignees  that  the  invoice  had  been  valued  (drawn  against) 
that  day;  the  drawing  of  the  bills  of  exchange  on  account  of  the 
invoices  and  for  their  full  value;  tlie  indorsement  of  the  bills  of 
exchange  with  bills  of  lading  attached,  and  their  delivery  to  Irving 
National  Bank  on  discount,  all  on  the  day  of  shipment,  clearly 
show  the  intention  of  Mirrielees  at  the  time  of  shipment,  to  reserve 
they^^  disponendi.  And  this  conclusion  is  much  strengthened  by 
the  further  fact,  that  previous  transactions  between  the  same  par- 
ties had  been  conducted  in  the  same  way,  without  objection. 

Upon  this  theory  of  the  case,  we  are  of  opinion  that  Irving  Na- 
tional Bank,  by  discounting  the  bills  of  exchange  with  the  bills  of 
lading  attached^  became  vested  of  the  property  consigned  to  Emery's 
Sons,  as  a  security  for  the  payment  of  the  drafts,  as  fully  and  com- 
pletely as  if  the  stearine  itself  had  been  delivered  into  its  actual 
possession^  and  was  entitled  to  demand  from  the  consignees  an 
account  of  the  proceeds  of  sales  or  the  price  of  the  goods. 

It  is  claimed,  however,  that  these  bills  of  lading  were  not  trans- 
ferable by  delivery  merely,  for  the  reason  that  they  were  not  made 
so  negotiable  by  their  terms.  Bills  of  lading  are  not,  and  cannot 
be  made,  by  any  form  of  words,  negotiable  in  the  sense  that  com- 
mercial paper  payable  to  bearer,  or  order,  or  assigns,  is  negotiable. 
If  such  words  of  negotiability  be  contained  in  them,  they  only  indi- 
cate the  intention  of  the  shipper  as  to  the  person  for  whose  use  the 
consignment  is  made.  If  the  goods  be  deliverable,  by  the  terms  of 
the  bill,  to  the  consignee  or  his  order,  there  can  be  no  doubt  that 
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the  person  to  whom  the  bill  may  be  transferred  by  the  consignox 
wonld  be  charged  with  notice  of  the  rights  of  the  consignee^  and 
on  the  other  hand,  if  the  bill  be  made  to  the  use  of  the  consignor, 
or  his  order,  or  his  assigns,  the  consignee  would  be  charged  with 
notice  of  the  rights  of  those  to  whom  the  bill  may  have  been  trans- 
ferred. But,  in  either  case,  the  question  is  open  to  inquiry  as  to 
what  such  rights  may  be,  and  can  be  determined  only  by  inquiry 
into  the  real  nature  and  character  of  the  transaction. 

A  bill  of  lading,  being  symbolical  of  the  property  described  in  it, 
like  the  property  it  represents,  may  be  transferred  by  delivery 
merely,  and  this  is  so,  without  regard  to  the  presence  or  absence  of 
words  of  negotiability  on  its  face.  It  is  unlike  commercial  paper, 
howeyer,  in  this  —  the  assignee  cannot  acquire  a  better  title  to  the 
property  thus  symbolically  deliyered,  than  his  assignor  had  at  the 
time  of  assignment. 

It  is  also  claimed  that  these  bills  of  lading  were  not  transferred 
to  the  bank  until  after  the  consignees  had  obtained  possession  of 
the  goods,  and  a  right  had  thereby  accrued  to  them  to  hold  the 
goods,  or  the  price  thereof,  for  the  satisfaction  of  the  claims  due 
them  from  their  consignor.  This  claim  is  based  on  the  theory 
that  the  possession  of  the  carrier  was  the  possession  of  the  con- 
signees, and  has  already  been  answered.  We  do  not  understand  it 
to  be  claimed  that  the  goods  were,  in  fact,  delivered  to  the  con- 
signees by  the  carrier,  before  the  transfer  to  the  bank  of  the  bills 
of  lading.  But,  if  it  were  so  claimed,  we  could  not  disturb  the 
finding  of  the  court  below  on  that  question.  From  the  weight  of 
the  testimony,  we  think  the  bills  of  lading  had  been  transferred  to 
the  bank  before  the  goods  arrived  at  the  place  of  their  destination. 

On  petition  in  error  by  the  plaintiff  below,  the  Superior  Court, 
sitting  in  general  term,  reversed  the  judgment  rendered  at  special 
term  in  favor  of  the  defendants,  and  remanded  the  cause  to  special 
term,  with  instructions  to  the  judge  there  sitting  to  render  judg- 
ment for  the  plaintiff,  which  was  done  accordingly.  In  this  we 
think  there  was  error.  The  only  question  before  the  general  term 
was  as  to  the  alleged  error  of  the  court  at  special  term  in  overruling 
the  motion  of  the  plaintiff  for  a  new  trial.  When  that  error  was 
found  by  the  reviewing  court,  the  judgment  below  was  properly 
reversed,  and  the  only  judgment  which  should  have  been  rendered 
after  reversal,  was  to  grant  a  new  trial,  as  moved  for  at  special 
term.    The  plaintiff  not  being  entitled  to  judgment  on  the  plead- 
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ingy  and  there  being  no  agreed  statement  of  faotBf  cat  a  special  find* 
ing  of  facts  by  the  court  to  which  the  case  had  been  submitted  on 
the  evidence^  it  was  not  a  case  for  final  judgment.  The  order 
made  at  the  general  term^  that  the  judgment  be  rendered  at  special 
term,  will  therefore  be  reversed.  The  judgment  afterward  entered 
in  favor  of  the  plaintiff  is  also  reversed,  and  the  cause  remanded  to 
the  court  below,  with  instructions  to  grant  the  plaintiff  below  his 
motion  for  a  new  trial,  and  that  it  proceed  to  final  judgment  in  the 
cause  according  to  law. 

Wmi/m,  Whits,  Bbx  and  Oilmobs,  JJ.,  concunwL 

Judgmml  rmMr$9d. 


KiLGORS  V.  DeM PBBT. 
CK  Ohio  St.  418.) 

Umiry — conflict  of  laws  —  lex  loci  cantriteUta. 

Where  the  borrower  resided  in  Ohio,  the  laws  of  which  State,  at  the  tim^, 
aUowed  parties  to  contract  for  any  rate  of  interest  not  exceeding  ten  pei 
cent,  and  the  lender  resided  in  Pennsjlvania,  where  six  per  cent  was  the 
legal  rate  of  interest ;  on  a  loan  of  money  made  in  Ohio,  the  parties  had  a 
riglit  to  stipulate  in  the  note  for  interest  at  ten  per  cent  per  annum,  pajrahio 
semi-annuiJlj,  and  make  the  note  payable  in  Pennsylvania,  without  thereby 
rendering  the  contract  usurioua. 

In  such  case,  if  the  borrower,  at  his  option,  purchases  exchange  at  a  prr/mium, 
and  remits  the  amount  of  interest  to  the  place  of  payment  in  this  form,  the 
premium  thus  paid  for  the  exchange  will  not  render  the  contract  us orions. 

A  CTION  upon  the  following  note: 

"$7,000. 

''  PiXBiON,  0.,  JToy  29, 1856. 

**  Two  years  after  date  I  promise  to  pay  to  the  order  of  Bichard 

Dempsey  the  sum  of  soTen  thousand  dollars,  at  the  Bank  of  Pern- 

sylyania,  Philadelphia,  with  interest  at  the  rate  of  ten  per  cent  per 

annum  —  the  interest  to  be  payable  semi-annually,  at  the  end  of 

eyery  six  months  from  this  date,  at  said  bank. 

''Signed,  Akdbbw  Euao&b." 
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Kilgoie  resided  in  Pike  county,  Ohio,  and  Jempsey  in  Phila- 
delphia, at  the  date  of  the  note,  but  both  parties  were  present  at 
Piketon  when  the  transaction  was  concluded.  A  mortgage  on 
lands  in  Pike  county  was  given  by  Eilgore  to  secure  the  amount  of 
the  note  and  interest.  At  the  date  of  the  note  the  stipulated  rate 
of  interest  was  lawful  in  Ohio,  but  illegal  in  Pennsylyania,  where 
the  legal  rate  was  six  per  cent,  and  no  more. 

The  interest  was  paid  on  the  note  up  to  May  29, 1871.  Dempsey 
commenced  an  action  to  foreclose  his  mortgage  in  Pike  Common 
Pleas  on  the  26th  of  June,  1872. 

Kilgore  set  up  two  defenses:  1.  That  under  the  laws  of  Pennsyl* 
Tania  the  contract  was  usurious,  and  that  Dempsey  was  entitled  to 
recoTer  only  six  per  cent  interest  on  the  note.  2.  That  at  the 
date  of  the  note  the  rate  of  exchange  between  the  West  and  East 
was  one  per  cent  in  favor  of  the  East,  and  that  Kilgore  had  to  pay 
this  premium  for  exchange  with  which  to  pay  the  stipulated  interest 
at  Philadelphia;  that  Dempsey  knew  this  had  always  been,  and 
would  probably  continue  to  be  the  case,  and  that  he  made  the  loan 
intending  to  obtain  this  additional  advantage  by  making  the  note 
payable  in  Philadelphia;  that,  including  the  exchange,  Eilgore  had 
in  &ct  to  pay  eleven  per  cent  as  interest,  and  that  the  contract  was 
therefore  usurious  under  the  laws  of  Ohio. 

A  demurrer  to  both  these  defenses  was  sustained  as  to  the  first, 
and  Eilgore  thereupon  asked  and  obtained  leave  to  file  an  amend- 
ment to  his  second  defense. 

The  amendment  filed  in  pursuance  of  this  leave  is  substantially 
the  same  as  the  second  defense,  except  that  it  sets  out  with  greater 
particularity  the  matters  and  facts  that  were  within  the  knowledge 
of  both  the  parties  at  the  time  the  contract  was  made,  and  that  the 
object  of  Dempsey  in  making  the  note  and  interest  payable  in  Phil- 
adelphia, was  that  he  might  obtain  the  premium  on  exchange 
between  the  West  and  East,  which,  it  is  alleged,  was  a  Bhift  or 
device  to  obtain  usurious  interest,  and  was  in  violation  of  the  laws 
of  Ohio.  To  the  second  defeuse  as  thus  amended,  Dempsey  filed  a 
demurrer,  which  was  sustained.  And  a  decree  was  thereupon 
entered  by  default,  in  Dempsey's  favor,  for  the  amount  due  to  him, 
at  ten  per  cent  interest,  and  a  sale  ordered* 

The  District  Court  affirmed  the  decree  of  the  Common  Pleas. 
The  object  of  this  motion  is  to  obtain  leave  to  file  a  petition  in 
error  to  reverse  the  judgment  of  the  District  Court 
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The  principal  errors  assigned  arc:  1.  That  the  District  Oonrt 
erred  in  sustaining  the  demnrrer  to  the  first  defense.  2.  The  court 
erred  in  sustaining  the  demurrer  to  the  amended  answer. 

There  are  other  errors  assigned,  but  we  do  not  find  them  weU 
taken,  and  they  are  not  of  sufficient  importance  to  require  further 
notice. 

W,  A.  Hutchinsy  for  the  motion: 

1.  This  note  is  to  be  regarded  as  a  contract  made  in  Pennsylya- 
nia,  and  must  be  goyemed  by  the  laws  of  that  State. 

The  precise  question  raised  is:  Where  a  note  is  executed  in  one 
State,  expressing  a  rate  of  interest  authorized  by  the  laws  of  that 
State,  but  expressly  being  made  payable  in  another  State,  where 
the  law  does  not  authorize  so  high  a  rate,  in  a  suit  upon  the  note, 
the  laws  of  which  State  are  to  govern  ? 

When  a  note  is  made  in  a  State  where  the  rate  of  interest  is  less 
than  in  a  State  where  the  same  is  to  be  paid,  the  higher  rate  may 
be  collected.  Story's  Gonfl.  of  Laws,  §§  291-293a,  298-306,  and 
note  to  each  section;  Edwards  on  Notes  and  Bills,  §§  180,  182, 
183,  and  notes. 

The  note  is  governed  by  the  law  of  the  place  where  made  payable. 
Pars,  on  Notes  and  Bills,  324-327,  333-336,  and  376-380  and 
notes;  43  N.  H.  113;  Tyler  on  Usury,  79-90;  ScofiM  t.  Day,  20 
Johns.  102;  Healy  v.  Gomian,  3  Green,  328;  Vinson  v.  Piatt  et  al^ 
21  6a.  135;  2  Parsons  on  Notes  and  Bills,  376,  note  e.  There  is  no 
good  reason  for  making  the  rule  in  cases  like  this  an  exception  to 
the  rule  that  applies  to  all  other  personal  contracts.  BtUler  v. 
Meyevy  17  Ind.  77;  LittU  v.  RiUyy  43  N.  H.  109;  Boulton  v.  Streety 
3  Coldwell,  31;  Bigelow,  162. 

2.  If  the  note  was  governed  by  the  laws  of  Ohio,  the  agreement 
to  pay  exchange  made  the  contract  usurious.  This  was  a  shift  or 
device  to  get  more  than  legal  interest  2  Pars,  on  Notes  and 
Bills,  426;  6  Ohio  St.  19;  1  id.  409;  12  Ohio,  544;  13  id.l;  5  Ohio 
St  266;  10  Ohio,  378;  Tyler  on  Usury,  886-538;  B%Uich  t.  Har^ 
riesy  3  Am.  L.  Beg.  112;  OomM  v.  Barnes,  26  Wis.  473. 

Seldm  3.  Oooie,  contra: 

1.  The  lex  loci  contractus  of  personal  contracts  determines  theii 
nature  and  validity.  If  valid  where  made,  they  are  valid  every* 
where.     If  invalid  where  made,  they  are  invalid  everywhere.    % 
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Kenf  B  Oom.  458;  2  Pars,  on  Notes  and  Bills,  878;  Andrews  t. 
Pondy  13  Pet  77;  De  Wolf  v.  Johnson,  10  Wheat  867;  Dunseamb  v. 
Bunker,  2  Mete.  8;  Mix  v.  Insurance  Co.,  11  Ind.  117. 

2.  If  a  note  or  bill  be  executed  in  one  country  and  made  payable 
in  another,  the  parties  may,  by  agreement,  elect  the  rate  of  inter- 
est of  either  country  without  incurring  the  penalties  of  usury.  2 
Kent,  460,  461;  Depaw  t.  Humphreys^  10  Martin^  1;  2  Pars,  on 
Cont  583-585,  and  note  (5th  ed.);  1  Paige,  220;  Andrews  v. 
Pondy  13  Pet  65;  Peck  v.  Mayo,  14  Vt  33;  Chapman  v.  Robinson^ 
6  Paige,  627;  Edwards  on  Bills,  717;  2  Pars,  on  Notes  andBUls, 
836,  337,  377,  378. 

3.  When  the  maker  of  a  note  resides  in  one  State,  and  the  payee 
in  another,  the  parties  may  fix  upon  the  residence  of  the  maker  as 
the  place  of  payment,  in  which  case  they  may  stipulate  that,  in  ad- 
dition to  legal  interest,  the  debtor  shall  also  pay  the  creditor  the 
current  exchange  between  the  two  places,  and  the  note  will  not  be 
usurious.  3  Pars,  on  Cont  (5th  ed.)  136,  and  authorities 
cited;  Edwards  on  Bills,  360;  Merritt  y.  Benton,  10  Wend.  116; 
Cayuga  Bank  v.  Hunt,  2  Hill,  635;  Curwen,  1524;  Swan,  1854, 
p.  99,  §  61;  Buckingham  y.  McLean,  13  How.  212;  Southern  Bank 
V.  Brashears,  1  Disney,  207. 

GiLHORE,  J.  The  question  under  the  first  assignment  of  error 
arises  out  of  the  conflict  of  the  laws  of  Ohio  and  Pennsylyania 
relative  to  the  legal  rate  of  interest.  Its  determination  has  been 
greatly  aided  by  the  ability  with  which  it  has  been  discussed  and 
presented  on  principle  and  authority.  It  is  conceded  by  counsel 
for  plaintiff  in  error,  that  the  authorities  are  conflicting  on  the 
subject,  and  this  is  apparent  from  an  examination  of  those  cited. 

It  is  observable,  however,  that  but  few  of  the  cases  cited  decide 
the  precise  question  here  presented.  Some  of  them  present  ques- 
tions of  fact  as  to  where  the  contract  was  executed,  which  had  to 
be  determined  before  the  law  was  applied.  Others  are  cases  in 
which  a  note  bearing  interest,  but  no  rate  stipulated,  was  made  in 
one  country  and  payable  in  another,  the  laws  of  which  were  in  con- 
flict on  the  subject  of  interest;  and  the  question  was  whether  the 
rate  of  interest  in  the  country  where  the  contract  was  made,  oi 
that  in  which  it  was  to  be  performed,  should  control.  In  others, 
notes  which  did  not  bear  interest  till  due,  were  made  in  one  State 
and  by  their  terms  payable  in  another,  where  there  was  like  con* 
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flicts  in  the  lawsi  the  question  was,  whether  damdgeSy  allowed  tor 
detaining  the  money  after  it  was  dne,  should  be  measured  by  the 
rate  of  interest  at  the  place  the  contract  was  made,  or  that  at 
which  it  was  to  have  been  performed.  As  the  decisions  in  theoe 
eases,  and  others  referred  to  which  are  not  directly  in  point,  would 
throw  but  little  light  on  the  question  here,  a  review  of  them  will 
not  be  attempted. 

But  coming  to  another  class  of  authorities  more  directly  in 
point,  and  in  which  there  is  likewise  a  conflict,  we  are  left  to  decide 
between  them.  According  to  some  of  these  authorities,  if  a  note 
is  made  payable  at  a  designated  place,  it  must,  in  respect  to  interest, 
conform  to  the  law  of  the  place  of  payment^  without  reference  to 
the  place  where  it  was  made  or  signed. 

According  to  others,  if  a  note  is  made  in  one  State  and  payable 
in  another,  and  the  interest  laws  of  such  States  are  in  conflict,  the 
laws  of  either  State  may  be  applied;  in  other  words,  that  such  a 
note  may  have  two  different  places  the  laws  of  which  may  enter 
into  its  construction. 

This  latter  view  is  supported  by  a  few  authorities  directly  in 
point,  and  which,  in  our  opinion,  establish  the  rule  that  ought  to 
be  followed. 

In  Depaw  v.  Humphreys,  10  Martin  (La.),  p.  1,  the  note  was 
given  in  New  Orleans,  payable  in  New  York,  for  a  large  sum  of 
money,  bearing  interest  at  ten  per  cent,  being  legal  interest  in 
Louisiana,  the  New  York  legal  interest  being  seven  per  cent  only. 
The  question  was  whether  the  note  was  usurious,  and  therefore 
void,  as  it  would  be  if  made  in  New  York.  The  Supreme  Court  of 
Louisiana  decided  that  it  was  not  usurious,  and  that,  although 
the  note  was  made  payable  at  New  York,  yet  the  interest  might  be 
stipulated  for,  either  according  to  the  law  of  Louisiana  or  accord* 
ing  to  that  of  New  York.  The  court  expressly  said:  "  That  in  a 
note  executed  here  (New  Orleans)  on  a  loan  of  money  made  here, 
the  creditor  may  stipulate  for  the  legal  rate  of  interest  authorized 
by  our  law,  although  such  a  rate  be  disallowed  in  the  place  (New 
York)  at  which  payment  is  to  be  made."  This  is  the  exact  quea* 
tion  here.  In  P&ck  v.  Mayo,  14  V t.  33,  the  notes  sued  on  were 
made  at  Montreal,  Canada,  where  the  makers  resided,  payable  in 
Albany,  New  York.  The  lawful  rate  of  interest  in  Montreal  waa 
six  per  cent,  and  in  New  York  seven  per  cent  per  annum.  Bbd* 
FIELD,  J.,  in  delivering  the  opinion  of  the  court,-  after  an  exami* 
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nation  of  all  the  authoritiesy  said:  ''If  a  contract  be  entered  into 
in  one  place  to  be  performed  in  another,  and  the  rate  of  interest 
differ  in  the  two  coontriesy  the  parties  may  stipulate  for  the 
rate  of  interest  of  either  country,  and  thus,  by  their  own  express 
contract,  determine  with  reference  to  the  law  of  which  country 
that  incident  of  the  contract  shall  be  decided."  In  Chapman  y. 
Robertson,  6  Paige,  627,  the  plaintiff  resided  in  England,  where  the 
l^al  rate  of  interest  was  lower  than  in  New  York,  where  it  was 
seven  per  cent  per  annum.  The  contract  for  the  loan  was  made  in 
ISngland,  but  the  bond  was  to  be  secured  by  a  mortgage  on  lands 
in  New  York,  and  the  arrangement  made  and  carried  out  was,  that 
Robertson  was  to  execute  the  bond  bearing  seyen  per  cent  interest, 
and  execute  and  record  the  mortgage  securing  it  in  New  York,  and 
then  forward  them  to  England,  where  Chapman  placed  the  amount 
of  the  bond  with  Robertson's  banker  to  his  credit.  It  was  held 
that  this  transaction  was  not  usurious. 

From  these  authorities,  and  on  principle,  we  are  of  opinion  that 
Eilgore  and  Dempsey  had  a  legal  right  to  contract  with  reference 
to  the  laws  of  either  Ohio  or  Pennsylirania,  as  they  might  in  good 
faith  agree,  and  that  the  note  made  in  Ohio,  by  which  Kilgore 
agreed  to  pay  ten  per  cent  interest  and  principal  at  Philadelphia, 
where  six  per  cent  was  the  legal  rate  of  interest,  was  not,  therefore, 
usurious.     The  demurrer  to  this  defense  was  properly  sustained. 

Under  the  second  assignment  of  error,  the  question  is,  did  the 
court  err  in  sustaining  the  demurrer  to  the  amended  second  defense 
set  up  in  the  answer? 

This  defense,  and  the  amendment  to  it,  are  of  such  length  that 
it  is  impracticable  to  give  eyen  an  abstract  of  all  that  they  contain 
in  the  way  of  statement  of  facts,  deductions,  inferences,  arguments 
and  conclusions  intended  to  show  that  the  note  was  made  payable 
in  Philadelphia,  to  enable  Dempsey  to  indirectly  obtain  one  per 
cent,  being  the  premium  on  exchange,  in  favor  of  the  East  as 
against  the  West,  in  addition  to  the  rate  of  interest  stipulated  for, 
which,  it  is  alleged,  was  a  shift  or  device  to  obtain  more  than  ten 
per  cent  interest.  The  conclusion  of  this  amended  answer  is  as 
follows:  ''  Defendant  avers  that  the  foregoing  facts,  circumstances 
and  considerations  were  all  well  known  and  understood  by  both  the 
said  Dempsey  and  this  defendant  at  the  time  of  said  loan,  and 
influenced  and  caused  the  making  of  said  note  payable  in  the  city 
of  Philadelphia,  and  that,  in  fact,  the  same  was  thus  made  payable 
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M  a  mere  shift  or  device  to  require  this  defendant  to  pay,  and  that 
the  said  Dempsey  might  receiye  a  greater  rate  of  interest  than  ten 
per  cent  per  annum,  payable  semi-annually,  for  the  money  thus 
loaned,  and  further  says,  that  the  said  agreement  of  loan,  as  caused 
and  influenced  by  the  considerations  aforesaid,  was,  and  is,  corrupt, 
usurious  and  void  in  law." 

There  is  no  colloquium  —  nothing  ayerred  to  show  that  the  par^ 
ties  did  not  include  in  the  note  eyery  thing  that  was  eyer  said  or 
agreed  to  between  thenu 

Admitting,  then,  as  the  demurrer  does,  that  all  the  ayerments  of 
the  amended  answer  are  true,  do  they  constitute  a  defense?  The 
law  on  the  subject  is,  as  it  is  claimed  by  counsel  for  Kilgore,  yiz, 
that  the  usury  laws  cannot  be  evaded  by  shifts  or  devices,  and 
these  may  be  established  by  proving  facts  from  which  the  purpose 
may  be  inferred,  as  in  the  MvsJcingum  Bank  case^  12  Ohio,  545, 
''where  Spaulding  requested  the  bank  to  get  money  belonging  to 
the  State  from  the  fund  commissioners,  agreeing  with  the  bank 
that  if  it  did  so,  he  would  borrow  it  from  the  bank,  and  pay  not 
only  legal  interest  on  the  money,  but  also  five  per  cent  in  addition 
as  commissions.  The  bank  got  the  money  and  loaned  it  to  Spaulding 
on  these  terms.  It  was  held  that  the  arrangement  was  an  illegal 
shift  and  device  to  obtain  more  than  legal  interest,  and  therefore 
usurious."  So,  ''  where  a  bank  in  Buffalo  discounted  a  draft  dated 
there,  but  drawn  on  a  party  in  New  York  city,  and  payable  at  the 
latter  place,  and,  in  addition  to  legal  interest,  deducted  a  half  per 
cent  as  charges  for  collectmi,  at  a  time  when  the  draft  was  worth 
at  Buffalo  a  half  per  cent  premium,  the  transaction  was  held  to  be 
a  device  to  get  more  than  legal  interest." 

These  cases  illustrate  what  shifts  or  devices  are,  and  the  facts 
from  which  they  will  be  inferred  or  presumed.  Of  course  their 
name  is  legion;  but,  whatever  they  may  be,  they  must  enter  into 
and  be  of  the  substance  of  the  contract  at  the  time  it  is  made,  to 
make  it  usurious.  In  this  case,  it  appears  from  indorsements  on 
the  note,  that  no  interest  was  paid  till  long  after  the  note  was  due, 
and  it  matters  not  what  the  parties  may  have  done  years  afterward, 
in  continuing  or  extending  the  time  of  payment  of  the  loan,  such 
subsequent  acts  will  not  affect  the  original  transaction  and  render 
it  usurious,  if  it  was  not  so  when  entered  into. 

After  carefully  looking  into  all  the  averments  of  the  amended 
answer,  we  cannot  see  wherein  the  loan  was  in  any  respect  usurioua. 
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We  haye  found  aboye,  that  the  note  on  its  face  is  not  so,  and  as 
has  been  said,  there  is  no  ayerment  showing  that  the  parties  made 
or  consented  to  any  particular  mode  of  performance,  other  than 
that  named  in  the  note.  Instead  of  Eilgore  being  compelled  to 
pay  the  interest  in  Philadelphia  by  exchange,  he  was  at  liberty  to 
pay  in  any  other  mode  that  he  pleased.  He  could  haye  taken  the 
money  himself,  sent  it  by  the  hand  of  a  friend,  or  by  express,  and 
for  any  thing  that  appears  by  ayerment  to  the  contrary,  Dempsey 
would  haye  been  bound  to  accept  any  money  that  was  a  legal  ten- 
der. Besides,  eyen  if  he  did  procure  exchange,  for  which  he  had 
to  pay  a  premium,  and  forward  the  same  to  Philadelphia,  the  pre- 
mium was  paid  to  the  banker  of  whom  he  purchased  the  exchange, 
and  not  to  Dempsey,  nor  is  it  ayerred  that  the  exchange  was  worth 
more  than  its  face  at  Philadelphia ;  and  when  this  was  the  case,  we 
cannot  see  how  Eilgore  could  deriye  any  adyantage  or  suffer  dis- 
adyantage  from  the  use  that  Dempsey  might  afterward  have  made 
of  it.  We  do  not  think  we  are  required  to  notice  all  the  averments 
that  are  made  as  to  the  manner  the  parties  dealt  with  each  other 
in  reference  to  the  interest  paid  during  the  thirteen  years  that 
elapsed  after  the  note  matured  and  before  suit  was  brought.  It  is 
enough  to  say  that  the  averments  of  the  amended  defense  do  not 
show  any  shift  or  device,  at  or  before  the  date  of  the  note,  that 
makes  it  usurious. 

The  demurrer  was,  therefore,  properly  sustained  to  this  defense. 

The  District  Court  did  not  err  in  affirming  the  Common  Pleas. 

Motion  overruled. 

MoIltaine,  0.  J.,  Welch,  White  and  Rex,  JJ.,  concurred. 


Shawhan  v.  Van  Nest. 

(25  Ohio  St.  490.) 

Damages  —  measure  of,  on  breach  of  contract. 

The  plaintiff,  in  panaance  of  an  agreement  with  the  defendant,  famlBhed 
the  materials  and  eonstrncted  a  carriage  for  the  defendant,  in  accordance 
with  his  order  and  directions,  for  which  a  stipulated  price  was  to  be 
paid,  and  the  defendant  refused  to  receive  and  pay  for  it  when  completed 
and  tendered.  Meld,  that  In  an  action  brought  for  that  purpose,  the  plain 
tiff  is  entitled  to  recover  the  contract  price  and  interest  from  the  time  the 
monev  should  have  been  paid. 

T^.f.  XVITL  — 40 
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MOTION  for  leaye  to  file  a  petition  in  error. 
The  contract  between  the  parties  was  substantially  as  follows: 
Van.  Nest,  who  is  a  carriage-maker,  agreed  with  Shawhan,  on  the 
Ist  of  August,  1871,  that  for  the  sum  of  seven  hundred  dollars,  he 
would  furnish  the  materials  and  make  for  Shawhan  a  two-seated 
carriage  in  accordance  with  his  directions,  and  have  the  same  com- 
pleted and  ready  for  delivery  at  Van  Nest's  shop  on  the  1st  day  of 
October  following,  in  consideration  of  which  Shawhan  agreed  to 
^iccept  the  carriage  at  the  shop,  and  pay  Van  Nest  the  contract 
price  for  it. 

In  his  petition  in  the  Court  of  Common  Pleas,  Van  Nest  set  out 
the  contract  in  terms,  and  averred  that  he  had  complied  with  it  in 
all  respects  on  his  part,  and  that  on  the  1st  of  October,  1871,  he 
tendered  the  carriage  to  Shawhan  at  his  shop,  and  requested  him 
to  accept  and  pay  for  it,  which  he  refused  to  do.  Judgment  was 
asked  for  the  contract  price,  with  interest.  The  answer  denies 
each  and  every  allegation  of  the  petition. 

On  the  trial,  the  evidence  established  the  contract  and  other 
allegations  of  the  petition,  and  also  showed  that  the  plaintifF  was 
still  keeping  the  carriage  subject  to  the  defendant's  order. 

The  court  instructed  the  jury  that  if  they  found  the  issues  for 
the  plaintiff,  they  should  give  him  a  verdict  for  the  contract  price 
of  the  carriage,  with  interest  from  the  time  the  money  should  have 
been  paid.  To  the  charge  thus  given,  no  exceptions  were  taken; 
but  Shawhan,  by  his  counsel,  requested  the  court  to  give  to  the 
jury  the  following  special  instructions: 

1.  ^'  If,  in  this  case,  the  evidence  shows  that  the  defendant 
ordered  the  plaintiff  to  make  for  him  a  carriage,  and  agreed  to  take 
or  receive  it,  when  finished,  at  the  plaintiff's  shop,  and  to  pay  a 
reasonable  price  therefor,  and  the  plaintiff  did,  in  pursuance  of 
such  order  and  agreement,  make  such  carriage  of  the  value  of  seven 
hundred  dollars,  and  have  the  same  in  readiness  for  delivery  at  his 
shop,  of  which  the  defendant  had  notice;  and  the  defendant  then 
failed,  neglected  and  refused  to  take,  receive  or  pay  for  said  car- 
riage, though  requested  eo  to  do  by  the  plaintiff,  these  will  not 
authorize  you  to  render  &  verdict  for  the  plaintiff  for  the  price  or 
value  of  the  carriage." 

2.  *'  If  the  plaintiff  has  proved  the  making  of  the  carriage  for 
the  defendant,  and  the  refusal  of  the  latter  to  receive  and  pay  for 
it,  as  alleged  in  the  petition,  then  he  can  only  recover  for  the 
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damageB  or  losaes  he  has  actnally  enstaiiied  by  reason  of  this  refusal 
of  the  defendant,  which  is  the  difference  between  the  agreed  price 
and  the  actual  value." 

These  instructions  the  court  refused  to  give,  and  Shawhan 
excepted. 

The  jury  found  for  Van  Nest,  and  gave  him  the  contract  price 
of  the  carriage,  with  interest. 

Shawhan  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  on 
the  ground  that  the  court  erred  in  refusing  to  give  the  instructions 
requested.  Which  motions  were  overruled  by  the  court,  and  he 
excepted;  and  judgment  was  entered  on  the  verdict  for  the  plaintiff. 

The  case  was  taken  to  the  District  Court  on  error  by  Shawhan, 
where  the  errors  assigned  and  relied  on  were  that  the  Court  of 
Common  Pleas  erred  in  refusing  to  give  to  the  jury  the  special 
instructions  above  set  forth.  The  District  Court  affirmed  the 
judgment  of  the  Common  Pleas.  Shawhan  now  moves  this  court 
for  leave  to  file  a  petition  in  error  to  reverse  the  judgment  of  the 
District  Court,  on  the  ground  that  it  erred  in  affirming  the  judg- 
ment of  the  Common  Pleas. 

W.  P.  NobUy  for  plaintiff  in  error. 

0.  E,  Seney,  for  defendant  in  error. 

OiLMOBE,  J.  The  only  question  to  be  determined  in  this  case 
is:  Did  the  court  err  in  refusing  to  give  to  the  jury  the  special 
instructions  requested  by  the  defendant  on  the  trial  below  ?  The 
authorities  cited  by  counsel  for  the  parties  respectively,  are  not  in 
harmony  with  each  other  on  this  question.  Some  of  those  cited 
by  the  plaintiff  in  error  (defendant  below)  show  clearly  that  under 
the  pleadings  and  practice  at  common  law,  there  could  be  no 
recovery  under  the  common  counts  in  assumpsit,  for  goods  sold 
and  delivered,  or  for  goods  bargained  and  sold,  where  no  delivery 
sufiicient  to  pass  the  title  from  the  vendor  to  the  vendee  had  been 
made.  And  further,  that  in  this  form  of  action,  proof  of  a  tender 
of  the  goods  by  the  vendor  to  the  vendee,  or  leaving  them  with 
him  against  his  remonstrance,  would  not  constitute  such  a  delivery 
as  woidd  pass  the  title  and  enable  the  vendor  to  recover.  While 
these  may  be  regarded  as  settling  the  rules  of  pleading  and  evi- 
dence  on  the  trial  of  particular  cases,  and  therefore  not  decisive  of 
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the  question  when  raised  under  issues  so  formed  as  to  present  it 
(reed  from  the  technicalities  of  pleadings  still  there  are  other  case* 
cited  on  the  same  side,  which  declare  the  rule  to  be  as  follows : 
Where  an  action  is  brought  by  the  vendor  against  the  vendee,  for 
refusing  to  receive  and  pay  for  goods  purchased,  the  measure  of 
damages  is  the  actual  loss  sustained  by  the  vendor  in  consequence 
of  the  vendee  refusing  to  take  and  pay  for  the  goods,  or,  in 
other  words,  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  delivery.  In  the  authoritieB* 
cited  by  the  plaintiff  in  error,  no  distinction  is  drawn,  or  attempted 
to  be  drawn,  between  the  sale  of  goods  and  chattels  already 
in  existence,  and  an  agreement  to  furnish  materials  and  manu- 
facture a  specific  article  in  a  particular  way,  and  according  to 
order,  which  is  not  yet  in  existence ;  the  theory  being,  that  in 
neither  case  would  the  title  pass,  or  property  vest  in  the  purchaser, 
until  there  had  been  an  actual  delivery,  and  that  until  the  title 
had  passed,  the  vendor's  remedy  was  limited  to  the  damages  he  had 
suffered  by  reason  of  the  breach  of  the  contract  by  the  vendee, 
which  were  to  be  measured  by  the  rule  above  stated.  In  this  case 
it  is  not  necessary  to  determine  whether  or  not  a  distinction,  rest- 
ing upon  principles  of  law,  can  be  drawn  between  ordinary  sales  of 
goods  in  existence  and  on  the  market,  and  goods  made  to  order  in 
a  particular  way,  in  pursuance  of  a  contract  between  the  vendor 
and  vendee.  The  case  here  is  of  the  latter  kind,  and  the  question 
is,  whether  the  plaintiff  below  was  entitled  to  recover  the  contract 
price  of  the  carriage  on  proving  that  he  had  furnished  the  mate- 
rials, and  made  and  tendered  it  in  pursuance  of  the  terms  of  the 
contract. 

Counsel  for  the  defendant  in  error  (plaintiff  below)  has  cited  a 
number  of  authorities,  in  which  the  questions  presented  and 
decided  arose  upon  facts  similar  to  those  in  this  case,  and  upon 
issues  presenting  the  question  in  the  same  way;  and  as  the  con- 
clusions we  have  arrived  at  are  based  upon  this  class  of  authorities^ 
some  of  them  may  be  particularly  noticed. 

In  Bement  v.  Smithy  15  Wend.  493,  the  defendant  employed  the 
plaintiff,  a  carriage-maker,  to  build  a  sulki/  for  him,  for  which  he 
promised  to  pay  eighty  dollars.  The  plaintiff  made  the  sulky 
according  to  contract,  and  took  it  to  the  residence  of  the  defendant 
and  told  him  he  delivered  it  to  him,  and  demanded  payment,  in 
pursuance  of  the  terms  of  the  contract.     The  defendant  refuaecL 
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io  receive  it,  whereupon  the  plaintiff  told  him  he  would  leave  it 
with  Mr.  De  Wolf,  who  lived  near;  which  he  did,  and  commenced 
«ait  On  the  trial  it  was  proved  the  sulky  was  worth  eighty  dol- 
lars, the  contract  price.  The  court  charged  the  jury  that  the 
tender  of  the  carriage  was  substantially  a  fulfillment  of  the  con- 
tract on  the  part  of  the  plaintiff,  and  that  he  was  entitled  to  sus- 
tain his  action  for  the  price  agreed  upon  between  the  parties.  The 
defendant's  counsel  requested  the  court  to  charge  the  jury  that 
the  measure  of  damages  was  not  the  sulky,  but  only  the  expense  of 
taking  it  to  the  residence  of  the  defendant,  delay,  loss  of  sale,  etc. 
'The  judge  declined  to  so  charge,  and  reiterated  the  instruction 
that  the  value  of  the  article  was  the  measure  of  damages.  The 
jury  found  for  the  plaintiff,  with  eighty-three  dollars  and  twenty- 
six  cents  damages,  being  the  contract  price  with  interest.  The 
charge  to  the  jury  was  sustained  by  the  Supreme  Court  of  New 
5fork. 

In  BaHentine  at  al.  v.  Robinson  et  cU.,  46  Penn.  St.  177,  an  agree- 
ment was  made  between  the  plaintiffs  and  defendants,  whereby 
the  plaintiffs  were  to  provide  materials  and  construct  for  the 
defendants  a  six-inch  steam  engine,  with  boiler  and  Gifford  injector 
and  heater,  in  consideration  whereof  the  defendants  were  to  pay 
plaintiffs  five  hundred  and  thirty-five  dollars  in  cash  on  the  com- 
pletion thereof.  The  plaintiffs  complied  with  and  completed  the 
contract  in  all  respects  on  their  part,  but  the  defendants  refused 
to  pay  according  to  contract.  On  the  trial  the  plaintiffs  proved 
the  contract,  and  the  performance  of  it  on  their  part,  and  that  the 
engine  was  still  in  their  hands. 

The  defendants'  counsel  asked  the  court  to  instruct  the  jury 
''Hhat  the  proper  measure  of  damages  in  this  case  is  the  difference 
between  the  price  contracted  to  be  paid  for  the  engine  and  the 
market  price  at  the  time  the  contract  was  broken."  The  court 
declined  to  charge  as  requested,  and  instructed  the  jury  that  the 
measure  of  damages  was  the  contract  price  of  the  engine,  with 
interest.  There  was  a  verdict  for  the  plaintiffs  for  the  contract 
piice.  The  case  was  taken  to  the  Supreme  Court,  and  the  error 
assigned  was  the  refusal  of  the  court  to  give  the  instructions 
requested  by  the  defendant.  The  Supreme  Court  affirmed  the 
jadgment  in  the  case  below.  It  will  be  seen  that  these  cases  are 
lery  similar^  and  presented  the  same  question,  and  in  the  same 
manner  that  the  question  is  presented  in  this  case.     Oraham  v. 
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Jackaon,  14  East^  498,  decides  the  point  in  the  same  way.  Mr. 
Sedgwioky  in  his  work  on  DamageSy  side  page  280,  in  speaking  on 
this  snbjeot,  says:  ^*  Where  a  vendee  is  sued  for  non-pertormanoe 
of  the  contract  on  his  part,  in  not  paying  the  contract  price,  if 
the  goods  have  been  delivered,  the  measure  of  damages  is  of  course 
the  price  named  in  the  agreement;  but  if  their  possession  has  not 
been  changed,  it  has  been  doubted  whether  the  rule  of  damages  is 
the  price  itself,  or  only  the  difference  between  the  contract  price 
and  the  value  of  the  article  at  the  time  fixed  for  its  delivery.  It 
seems  to  be  well  settled  in  such  cases  that  the  vendor  can  re-sell 
them,  if  he  sees  fit,  and  charge  the  vendee  with  the  difference 
between  the  contract  price  and  that  realized  at  the  sale.  Though 
perhaps  more  prudent,  it  is  not  necessary  that  the  sale  should  be 
at  auction;  it  is  only  requisite  to  show  that  the  property  was  sold 
for  a  fair  price.  But  if  the  vendor  does  not  pursue  this  course^ 
and,  without  re-selling  the  goods,  sues  the  vendee  for  his  breach 
of  contract,  the  question  arises  which  wo  have  already  stated, 
whether  the  vendor  can  recover  the  contract  price,  or  only  the 
difference  between  that  price  and  the  value  of  the  goods  which 
remain  in  the  vendor's  hands;  and  the  rule  appears  to  be  that  the 
vendor  can  recover  the  contract  price  in  full." 

In  Hadly  v.  Oano^  Wrighfc,  554,  the  action  was  ^'assumpsit 
on  a  written  agreement  between  the  parties,  for  the  defendants 
to  take  all  the  salt  the  plaintiff  manufactured  between  the  2d  of 
June,  1831,  and  the  1st  of  January,  1832,  to  be  delivered  at  the 
landing  in  Cincinnati,  from  time  to  time,  as  the  navigation  of  the 
Muskingum  and  Ohio  should  permit,  and  to  pay  forty*five  cents  a 
bushel."  The  plaintiff  proved  the  agreement,  and  the  offer  to 
deliver  to  the  defendants  three  hundred  and  fifty  barrels  of  salt, 
which  the  defendants  refused  to  receive.  There  was  an  issue  in  the 
case,  as  to  whether  the  contract  had  been  previously  fulfilled  and 
abandoned  by  the  parties.  The  court  (Lane,  J.)  charged  the  jury 
that,  if  the  contract  had  not  been -''fulfilled  or  abandoned,  and  the 
plaintiff  tendered  the  salt  under  the  contract,  which  was  refused, 
he  had  a  right  to  leave  it  for  the  defendants  and  recover  the  value." 

The  only  cose  I  have  examined  in  which  the  authorities  on  this 
point  are  reviewed,  is  that  of  Oordon  v.  NarriSy  49  N.  H.  376.  The 
case  is  too  lengthy  and  complicated  to  attempt  to  give  an  abetiaot 
of  it  here,  but  the  point  under  consideration  was  involved;  and, 
although  the  learned  judge  criticises  the  law  as  laid  down  by  Msi 
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Sedgwick,  and  even  shows  that  the  authorities  ho  qaotes  in  support 
of  his  position  do  not  sustain  him,  for  the  reason  pointed  out^  yet 
he  says  that  there  is  a  distinction  between  the  case  of  BemerU  ▼• 
Smith,  and  the  ordinary  cases  of  goods  sold  and  deliyered  —  viz., 
"the  distinction  between  a  contract  to  sell  goods  then  in  existenoe, 
and  an  agreement  to  furnish  materials  and  manufacture  an  article 
in  a  particular  way  and  according  to  order^  which  is  not  yet  in 
existence."  He  recognizes  Bem&nt^s  case,  and  others  of  the  same 
class,  as  exceptions  to  the  general  rule  which  is  to  be  applied  in 
the  sale  of  ordinary  goods  and  merchandise  which  haye  a  fixed 
market  value;  and  in  the  syllabus  of  the  case  the  distinction  is 
kept  up  and  stated  as  follows: 

'^  Where  the  vendee  refuses  to  receive  and  pay  for  ordinary  goods, 
wares  and  merchandise  which  he  has  contracted  to  purchase,  the 
measure  of  damages  which  the  vendor  is  entitled  to  recover  is  not 
ordinarily  the  contract  price  for  the  goods,  but  the  difference 
between  the  contract  price  and  the  market  price  or  value  of  the 
same  goods  at  the  time  when  the  contract  was  broken. 

''  But,  when  an  artist  prepares  a  statue  or  picture  of  a  particular 
person  to  order,  or  a  mechanic  makes  a  specific  article  in  his  line 
to  order,  and  after  a  particular  measure,  pattern  or  style,  or  for  a 
particular  use  or  purpose  —  when  he  has  fully  performed  his  part 
of  the  contract,  and  tendered  or  offered  to  deliver  the  article  thus 
manufactured  according  to  contract,  and  the  vendee  refuses  to 
receive  and  pay  for  the  same,  he  may  recover  as  damages,  in  an 
action  against  the  vendee  for  breach  of  the  contract,  the  full  con- 
tract price  of  the  manufactured  article.'' 

As  has  been  said,  we  are  not  called  upon  now  to  determine 
whether  the  distinction,  as  drawn  in  the  clauses  quoted,  is  sound 
on  principle  or  not;  but,  be  that  as  it  may,  we  recognize  the  law 
applicable  to  the  case  before  us  as  being  correctly  stated  in  the 
clause  last  quoted. 

Judge  Swan,  in  his  excellent  '^Treatise"  (10th  ed.  780),  in 
speaking  of  the  effects  of  a  tender  upon  the  rights  of  the  buyer  and 
seller,  and  of  the  damages  in  such  case,  says:  ^^  The  general  rule  in 
relation  to  the  rights  of  a  seller,  under  a  contract  of  sale,  where  he 
has  tendered  the  property  and  the  buyer  refuses  to  receive  it,  is  this: 
The  seller  may  leave  the  property  at  some  secure  place,  at  or  near 
the  place  where  the  tender  ought  to  be  and  is  made,  and  recover 
the  contract  price;  or,  he  may  keep  it  at  the  buyer's  risk,  using 
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reasonable  diligenoe  to  preserTe  it,  and  reooyer  the  contract  price 
and  ezpenees  of  preserving  and  keeping  it;  or,  he  may  sell  it,  and 
recover  from  the  buyer  the  difference  between  the  contract  price 
and  the  price  at  which  it  fairly  sold/'  The  rale  as  thns  laid  down 
was  first  published  in  1836,  two  years  after  the  decision  in  Hadley*$ 
ease,  above  referred  to,  which  was  substantially  followed  by  Judge 
SwAK  in  laying  it  down.  It  does  not  appear  that  either  the  decis- 
ion or  the  rule  as  laid  down  has  ever  before  been  questioned  in 
Ohio.  It  will  be  perceived  that  Judge  Swan  lays  down  the  rule 
generally  as  applicable  to  all  sales  of  chattels  in  the  ordinary  course 
of  trade,  without  intimating  any  such  distinction  as  that  drawn  in 
Gordon  v.  Norris.  We  sanction  and  apply  the  rule  in  the  deter- 
mination of  the  particular  case  before  us.  When  the  plaintiff 
below  had  completed  and  tendered  the  carriage  in  strict  perform- 
ance of  the  contract  on  his  part,  if  the  defendant  below  had 
accepted  it,  as  he  agreed  to  do,  there  is  no  question  but  that  he 
would  have  been  liable  to  pay  the  full  contract  price  for  it,  and  he 
cannot  be  permitted  to  place  the  plaintiff  in  a  worse  condition  by 
breaking  than  by  performing  the  contract  according  to  its  terms 
on  his  part.  When  the  plaintiff  had  completed  and  tendered  the 
carriage  in  full  performance  of  the  contract  on  his  part,  and  the 
defendant  refused  to  accept  it,  he  had  the  right  to  keep  it  at  the 
defendant's  risk,  using  reasonable  diligence  to  preserve  it,  and 
recover  the  contract  price,  with  interest,  as  damages  for  the  breach 
of  the  contract  by  the  defendant.  Or,  at  his  election,  he  could 
have  sold  the  carriage  for  what  it  would  have  brought  at  a  fiur  sale, 
and  have  recovered  from  the  defendant  the  difference  between  the 
contract  price  and  what  it  sold  for. 

The  court  below  did  not  err  in  refusing  to  give  to  the  jury  thf 
special  instructions  requested  by  the  defendant  below. 

MoHon  overruled. 

MolLTAnfi,  0.  J.,  WxLOH,  WHfti  and  BiZs  JJ.,  cononrred. 
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(36  Ohio  St.  688.) 
OJpee — vacancy  in. 

Where  an  offloer,  appointed  by  the  governor,  by  and  with  the  advioe  and  ood* 
■ent  of  the  senate,  is  authorized  by  law  to  hold  his  office  for  a  term  of  three 
years,  and  until  his  suoceseor  is  appointed  and  qualified,  and  no  appointment 
of  a  successor  is  made  hj  the  regular  appointing  power  at  the  expiration  of 
his  term  of  three  years,  the  office  does  not  become  vacant ;  but  the  incum- 
bent holds  over  as  a  d«  jure  officer  until  his  successor  is  duly  appointed  and 
qualified. 

The  law  provided  that  an  office  should  be  filled  by  the  governor  by  and  with 
the  advice  of  the  senate,  and  that  in  case  of  a  vacancy  happening  during  a 
recess  of  the  senate,  the  governor  alone  might  appoint  till  the  senate  met ; 
and  that  the  officer  should  hold  for  three  years  and  until  his  successor  was 
appointed.  The  three  years  term  of  an  officer  duly  appointed,  expired  dur- 
ing the  recess  of  the  senate.  Held,  that  there  was  no  vacancy,  that  the 
governor  could  not  appoint,  and  that  the  officer  should  hold  till  the  senate 
met. 

INFOBMATION  in  the  nature  of  ;«o  warranto.    The  opinion 
states  the  case. 

John  Little  and  Oeorge  L.  Converse,  for  State. 

C.  D.  Martin  and  C.  N.  Olds,  for  defendant. 

McIlvaine,  C.  J.  This  information  is  prosecuted  to  oust  the 
defendant  from  the  office  of  acting  commissioner  of  the  reform 
school  for  boys,  which  office,  it  is  alleged,  he  has  usorped,  intruded 
into  and  unlawfully  holds. 

It  is  admitted  that,  on  the  16th  day  of  April,  1872,  the  defend- 
ant,  being  duly  appointed  and  qualified,  entered  upon  the  duties  of 
this  office  for  a  term  of  three  years. 

The  reform  school  for  boys  is  one  of  the  public  institutions  of 
the  State,  and  was  established  by  an  act  of  the  general  assembly. 
The  goTemment  of  the  institution  is  confided  to  a  board  of  com- 
missioners, consisting  of  three  members,  one  of  whom  is  denomi* 
oated  acting  commissioner.    The  mode  of  their  appointment  and 
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their  tenns  of  office  are  prescribed  by  Beotion  6  of  the  act  of  April 
2,  1858,  entitled  ''  an  act  to  provide  for  the  establishment  a:id  gov- 
emment  of  reform  schools/'  as  amended  on  the  87th  of  March, 
1866  (S.  &  8.  723).  This  section,  as  amended,  proTides:  ''The 
board  of  commissioners  shall  continue  to  consist  of  those  members 
now  appointed  for  the  period  of  their  appointment,  and  their 
powers  and  duties  shall  be  as  designated  in  this  act  Their  succes- 
sors shall  be  appointed  by  the  guyemor,  by  and  with  the  adyice  of 
the  senate,  one  of  their  number  being  desij^ated  by  the  appointing 
power  aforesaid,  acting  commissioner,  and  all  of  them  to  hold  their 
offices  for  three  years  from  the  day  of  their  appointment,  and  until 
their  successors  are  appointed  and  qualified^  unless  vacancies  occur 
from  death,  resignation  or  removal  for  cause,  as  herein  provided." 
The  defendant  claims  to  hold  the  office  by  virtue  of  an  appointment 
made  in  pursuance  of  this  statute  by  the  governor,  by  and  with  the 
advice  of  the  senate,  on  the  16th  of  April,  1872.  It  is  not  claimed 
by  the  rolalor  that  a  successor  to  the  defendant  has  been  appointed 
by  the  governor  with  the  advice  of  the  senate,  or  that  a  vacancy 
has  occurred  by  reason  of  any  of  the  causes  above  named.  It  does 
appear,  however,  that  on  the  9th  day  of  April,  1875,  without  the 
advice  or  consent  of  the  senate  (the  general  assembly  not  being 
then  in  session),  the  governor  appointed,  or  presumed  to  appoint, 
one  Joseph  G.  Harper  as  the  successor  of  the  defendant,  and  for 
the  term  of  three  years  from  the  16th  day  of  April,  1875,  who  took 
an  oath  of  office  and  gave  bond  as  required  by  the  statute. 

The  appointment  of  Harper  thus  made,  though  not  in  strict  con- 
formity to  the  provisions  of  section  7  of  the  act  of  1858,  above 
named,  in  relation  to  the  mode  of  filling  vacancies,  is  sought  to  be 
sustained  under  it  This  section,  among  other  things,  providee 
that ''  vacancies  in  it  (the  board  of  commissioners)  shall  be  filled 
as  the  original  appointments  are  made,  except  when  the  general 
assembly  is  not  in  session,  and  then  by  the  governor,  until  the  20th 
day  of  the  next  session  of  the  general  assembly.'' 

Taking  these  sections  together,  the  power  of  appointment  is  pre- 
scribed as  follows:  Successors  to  incumbents  must  be  appointed  by 
the  governor,  by  and  witli  the  advice  of  the  senate,  and  in  no  other 
way.  And  appointments  to  fiU  vacancies  must  be  inade  in  the  same 
way,  except  only  when  the  general  assembly  is  not  in  session,  the 
governor  alone  may  make  temporary  appointments,  thus  plainly 
distinguishing  between  successors  and  appointees  to  fill  pocandes. 
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The  deoinon  of  this  case  also  inTolyes  the  oonrideratioii  of  aeo- 
tions  2  and  8  of  article  7  of  the  oonstisution.  Seotion  3  proTidee 
that  ''the  trustees  of  the  beneyolent  and  other  State  institationsy 
now  elected  by  the  general  assembly,  and  of  such  other  State  insti- 
tntions  as  may  be  hereafter  created,  shall  be  appointed  by  the  gov- 
ernor, by  and  with  the  advice  and  consent  of  the  senate;  and  upon 
all  nominations  made  by  the  goyemor,  the  question  shidl  be  taken 
by  yeas  and  nays,  and  entered  npon  the  joomal  of  the  senate.''  It 
is  assumed  that  the  commissioners  of  the  reform  school  for  boys 
fall  within  the  provisions  of  this  section.  Section  8  provides,  that 
''the  governor  shall  have  power  to  fill  all  vacancies  that  may  occur 
in  the  ofiSces  aforesaid,  until  the  next  session  of  the  general  assem* 
bly,  and  antil  a  successor  to  his  appointee  shall  be  confirmed  and 
qualified." 

Upon  the  foregoing  statement  of  facts  and  written  law,  we  think 
that  the  right  of  the  defendant  to  hold  the  office  would  be  indis- 
putable, if  the  governor  had  not  assumed  to  appoint  his  successor. 
It  is  manifestly  the  design  of  the  constitution,  as  well  as  of  the 
statute,  to  secure  to  such  office  an  incumbent  who  possesses  the 
confidence  and  approval  not  only  of  the  governor,  but  also  of  the 
senate  of  the  State.  The  only  exception  provided  for  is  one  of 
necessity,  to  wit:  An  appointee  to  fill  a  vacancy,  when  the  advice 
and  consent  of  the  senate  is  not  attainable.  The  only  question  in 
the  case,  therefore,  is,  was  there  a  vacancy  in  the  office  of  acting 
commissioner  at  the  time  Harper's  appointment  was  made?  If  not, 
his  appointment  was  unauthorized,  and  the  defendant  is  lawfully 
entitled  to  hold  the  office. 

It  is  hardly  necessary  to  deny,  as  no  one  contends,  that  a  vacancy 
was  created  in  the  office  by  the  mere  appointment  of  a  successor  to 
the  defendant  And  it  is  almost  as  palpable,  that  if  a  successor 
had  not  been  appointed,  the  defendant  would  have  continued  to 
hold,  not  merely  as  a  e;^  fcuAo  officer  but  as  an  officer  de  jure.  This 
must  be  so,  if  effect  be  given  to  the  provision  of  the  statute  author- 
izing him  to  hold  over  his  three  years,  until  a  successor  shall  be 
appointed  and  qualified.  The  successor  here  meant  cannot  be 
the  appointee  of  the  governor  alone,  who  comes  into  the  office 
temporaril](  to  fill  a  vacancy,  but  the  appointee  of  the  governor  by 
and  with  ihe  advice  of  the  senate.  Were  it  otherwise,  it  would  be 
necessary  to  hold  that  a  vacancy  was  created  by  an  appointment 
to  fill  the  vacancy,  or  that,  in  contemplation  of  law,  an  office  is  to 
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be  regarded  as  vacant  while  in  the  poBsesdon  of  an  offioer  who  ii 
rightfully  and  lawfully  entitled  to  hold  it 

Mnch  stress  is  laid  by  the  relator  on  the  signifioanoe  of  the  word 
Urm — a  word  not  used  in  the  statute^  howeyer;  and  the  churn  ii 
that  the  office  became  vacant  on  the  16th  of  April,  1875,  by  reason 
of  the  expiration  of  defendant's  term  of  office.  Let  it  be  con- 
ceded that  the  defendant's  term  was  limited  to  three  years,  from 
April  16,  1872;  it  is  nevertheless  true  that  the  same  statute  which 
imposed  the  limitation  also  provided  that  the  right  of  the  defend- 
ant to  hold  the  office  should  continue  thereafter  until  his  suo- 
oessor  was  appointed  and  qualified.  Qui  hmret  in  lii&ra,  hmrei  in 
cortice. 

The  plain  and  obvious  import  of  the  language  of  this  statute  is, 
that  a  vacancy  shall  not  occur  at  the  end  of  three  years  from  the 
incumbent's  appointment.  It  is  true,  a  successor  may  be  appointed 
by  the  governor,  by  and  with  the  advice  of  the  senate,  either 
before  or  after  the  expiration  of  the  three  years;  and  when  ao 
appointed  and  qualified,  the  right  of  the  incumbent  to  hold  the 
office  ceases  whenever  the  three  years  from  the  date  of  his  own 
appointment  have  elapsed.  In  such  case,  there  is  no  interregnum 
or  vacancy  in  the  office.  It  passes  in  succession.  The  end  of  one 
tenure,  and  the  beginning  of  the  next,  occur  at  the  same  instant. 
But  if  no  successor  be  qualified,  the  old  incumbent  continues  in 
office,  not  as  a  mere  de  fado  officer  or  locum  ienens^  but  as  its 
rightful  and  lawful  possessor  until  such  successor  be  duly  appointed 
and  qualifiedi 

That  the  framers  of  the  constitution,  in  providing  for  filling 
vacancies  in  office,  did  not  regard  an  office  as  vacant  when  an 
mcumbent  might  lawfully  hold  over  his  definite  term  until  a  suc- 
cessor was  elected  or  appointed  and  qualified,  is  manifest  from 
other  provisions  in  the  instrument.  By  section  4  of  article  10,  the 
duration  of  the  term  of  township  officers  is  fixed  at  one  year  from 
the  Monday  next  succeeding  their  election,  and  until  their  suo- 
cessors  are  qualified.  It  would  hardly  be  contended  that,  under 
this  provision,  a  township  office  becomes  vacant  at  the  end  of  the 
year,  from  the  mere  fact  that  no  successor  to  the  incumbent  has 
qualified.  Again,  the  following  provisions  are  found  in  the  schedule : 
Section  7  provided  that  all  county  and  township  officers  and  jus- 
tices of  the  peace  in  office  on  the  1st  of  September,  1851  (when 
the  constitntion  took  effect),  should  continue  in  office  until  their 
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Oerms  expired  respectively.  Section  8  provided  for  the  filling  ot 
vacancies  which  might  occur  after  that  date,  and  until  officers 
were  elected  or  appointed  and  qualified  under  the  constitution. 
And  section  10  provided  that  all  officers  should  continue  in  office 
until  their  successors  should  be  chosen  and  qualified.  Under 
these  provisions  in  the  schedule,  it  cannot  be  doubted  that  all 
officers  in  office  on  the  day  named  continued  in  office,  do  jure^ 
until  their  successors  were  chosen  under  the  new  constitution, 
unless  removed  by  death  or  otherwise,  although  their  fixed  and 
definite  terms  expired  before  their  successors  were  chosen;  or,  in 
other  words,  by  virtue  of  section  10,  the  expiration  of  terms  did 
not  create  vacancies  to  be  filled  under  the  provisions  of  section  8. 

Section  20  of  article  2  of  the  constitution  provides,  ''The 
general  assembly,  in  cases  not  provided  in  this  constitution,  shall 
fix  the  terms  of  office  and  the  compensation  of  all  officers;  but  no 
change  therein  shall  affect  the  salary  of  any  officer  during  his  exist- 
ing term,  unless  the  office  be  abolished ;''  and  it  is  contended  by 
the  relator,  that,  having  fixed  a  certain  period  as  the  duration  of 
the  term,  the  general  assembly  had  no  power  to  extend  the  tenure 
of  an  incumbent  beyond  that  period,  so  as  to  prevent  a  vacancy. 
The  office  in  question  was  not  provided  for  in  the  constitution,  and, 
nnqnestionably,  it  was  the  duty  of  the  legislature  to  fix  its  term. 
And  if,  by  implication,  there  was  no  power  to  extend  an  incum- 
bent's tenure  beyond  the  fixed  period,  under  any  circumstances, 
then  it  must  be  conceded  that  the  defendant  is  not  in  office  dejure, 
and  ought  to  be  ousted,  and  that,  too,  without  regard  to  the  fact 
whether  or  not  an  appointment  has  been  made  to  fill  the  vacancy. 

Does  this  section  of  the  constitution  so  limit  the  power  of  the 
general  assembly  as  to  nullify  the  provision  of  the  statute  extend- 
ing the  tenures  of  the  officers  until  successors  are  appointed  and 
qualified?  To  deprive  the  governor  of  the  power  to  fill  vacancies, 
as  conferred  upon  him  by  the  constitution,  is  one  thing  which  the 
legislature  cannot  do.  To  legislate  so  as  to  guard  against  and  pre- 
vent the  occurrence  of  vacancies  is  quite  another  thing,  which  may 
or  may  not  be  done.  In  cases  where  the  duration  of  the  tenure  of 
office  is  limited  by  the  constitution,  of  course  its  duration  cannot 
be  extended  by  statute;  but,  where  the  subject  is  left  to  the  judg< 
ment  and  discretion  of  the  general  assembly,  without  any  limitation 
as  to  the  length  of  the  term  or  tenure,  there  is  no  inhibition  ex 
pressed  in,  and,  we  think,  none  implied  from,  the  form  of  this  sec* 
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tion  againet  an  extension  by  statate  of  the  right  to  hold  beyond 
the  term  fixed,  until  a  successor  is  difly  qualified. 

Nor  is  it  necessary,  in  order  to  maintain  this  construction,  that 
the  time  intervening  between  the  expiration  of  the  period  fixed  by 
the  statute  and  the  qualification  of  a  successor,  should  be  consid- 
ered as  a  part  of  the  preceding  term  of  office.  Let  it  be  conceded 
that  the  term  must  be  fixed  to  a  certain  and  definite  period,  so  that 
the  expiration  of  the  period  closes  the  term  of  an  incumbent,  and 
brings  in  the  term  of  a  successor,  if  one  be  duly  appointed  and 
qualified.  In  such  case  there  would  be  no  vacancy  in  the  office,  and 
the  successor  must  be  a  person  appointed  by  the  governor,  by  and 
with  the  advice  of  the  senate.  But  it  is  claimed,  if  a  successor  be 
not  appointed  by  the  governor  and  senate,  at  the  expiration  of  the 
incumbent's  term,  a  vacancy  then  occurs.  Undoubtedly,  this 
would  be  so,  if  the  incumbent  may  not  lawfully  hold  over  j^ro  tern-- 
pore.  But  the  right  to  so  hold  over  is  given  by  this  statute,  as  we 
have  shown,  if  it  be  competent  for  the  legislature  to  confer  it. 

The  authority  of  the  general  assembly  to  fix  the  terms  of  office 
and  the  compensation  of  all  officers,  not  provided  for  in  the  consti- 
tution, is  found  in  the  general  grant  of  legislative  power,  and  not 
in  section  20  of  article  2  of  the  constitution.  This  section  simply 
imposes  upon  that  body  the  duty  of  exercising  the  power  so  granted, 
and  forbids  any  change  in  the  salary  of  an  officer  during  his  exist- 
ing term  so  fixed,  unless  the  office  be  abolished.  If  section  20  had 
oeen  omitted,  there  is  no  doubt  the  general  assembly,  under  the 
general  grant  of  legislative  power,  might  have, fixed  the  term  of  an 
officer  to  a  certain  and  definite  period,  and,  at  the  same  time,  con- 
ferred upon  the  incumbent  for  a  term  the  right  to  hold  over  tem- 
porarily until  a  successor  should  be  duly  qualified;  and,  by  insert- 
ing this  section  and  thereby  imposing  upon  the  general  assembly 
the  duty  of  fixing  the  terms  of  office  not  otherwise  provided  for, 
there  is  no  implied  restraint  upon  the  power  to  authorize  an  incum* 
bent  to  hold  over  his  term  until  a  successor  may  be  duly  appointed 
and  qualified. 

We  are  aware  that  the  executive  department  of  the  State  govern- 
ment has,  on  divers  occasions  since  the  adoption  of  the  present  con* 
stitutiou,  assumed  to  fill  vacancies  in  office  by  appointment,  when, 
according  to  the  foregoing  views,  vacancies  did  not  exist.  And, 
on  the  other  hand,  the  legislative  department  has  adhered  to  a  dif- 
ferent construction  of  its  constitutional  powers,  in  providing  against 
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the  occnrrenoe  of  yacancies  in  numerouB  offices,  by  anthorising 
momnbentB  to  hold  over  the  fixed  terms,  until  saccessora  should  be 
4di08en  and  qualified.  This  court  is  now  called  upon,  for  the  first 
time,  to  declare  the  true  limit  of  powers  in  this  regard  as  between 
these  co-ordinate  branches  of  the  goyernment.  After  a  careful 
examination  of  the  question,  in  the  light  of  both  principle  and 
authority,  we  are  led  to  the  conclusion  that  the  general  assembly 
may  proyide  against  the  occurrence  of  yacancies  by  authorizing 
incumbents  to  hold  oyer  their  terms  in  cases  where  the  duration 
of  their  tenures  is  not  fixed  and  limited  by  the  constitution. 

By  this  solution,  public  crusts  and  offices  are  preseryed  to  the 
administration  of  those  agents  who  may  be  chosen  in  conformity 
to  the  general  policy  of  the  State,  as  declared  by  its  constitution 
and  laws  proyiding  for  their  election  or  appointment;  and,  at  the 
same  time*  all  the  evils  contemplated  as  likely  to  result  from 
yacancies  in  office  are  guarded  against  by  confining  the  exercise  of 
the  power  to  fill  yacancies  in  office  to  those  cases  where  no  one  is 
authorized  by  law  to  discharge  the  public  duties;  which,  we  think, 
is  the  constitutional  scope  of  that  power. 

All  the  authorities  which  haye  been  brought  to  our  notice  fayor 
the  conclusions  to  which  we  haye  arriyed. 

It  is  true,  a  contrary  doctrine  was  held  in  ITie  People  y.  Reid,  6 
Gal.  289,  but  that  case  has  ceased  to  be  authority,  haying  been 
oyerruled  in  seyeral  subsequent  cases  in  the  same  State.  Of  the 
later  cases,  we  will  notice  only  one.  The  People  y.  2\Uon,  37  GaL 
614.  By  section  8,  article  5,  of  the  constitution  of  California,  the 
goyemor  of  the  State  was  authorized  to  fill  yacancies  in  office. 
The  office  in  dispute  was  a  harbor  commissioner,  created  by  an  act 
of  the  legislature,  which  proyided  that  each  commissioner  should 
hold  his  office  for  the  term  of  four  years,  and  until  his  successor 
was  elected,  etc.  There  was  a  failure  to  elect  a  successor  to  the 
incumbent.  A  majority  of  the  court,  oyerruling  ReicPs  case,  held 
that  when  there  is  a  person  in  possession  of  an  office,  who  is 
expressly  authorized  by  the  statute  or  constitution  to  discharge  its 
duties  temporarily,  till  the  power  upon  whom  the  duty  of  election 
or  appointment  is  deyolyed  can  regularly  act,  the  goyemor  has  nu 
power  to  appoint,  because  no  yacancy  exists  within  the  meaning  of 
article  5,  section  8,  of  the  constitution;  and  that  when  the  act 
creating  an  office  and  fixing  the  duration  of  the  term  proyidei 
that  the  officer  shaU  be  elected  by  the  legislature,  and  shall  hold 
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his  office  until  his  snocessor  is  elected  and  qualified^  the  failure  of 
the  legifllatuie  to  elect  at  the  expiration  of  the  term  does  not 
create  such  a  yacaney  as  the  goyemor  is  authoriied  to  fill  by 
appointment^  but  the  incumbent  holds  until  his  suooessor  is  elected 
by  the  legislature. 

To  the  same  effect  is  Hie  State  y.  Lwh^  18  Mo.  888.  The  office 
in  controyersy  in  this  case  was  that  of  '^public  printer,"  created 
by  a  statute  which  fixed  the  term  of  office  at  two  years,  and  until 
a  successor  was  elected  and  qualified.  The  statute  also  proyided 
that  '^if  the  public  printer  should  die  or  resign,  or  if /rom  any 
other  cause  the  office  should  become  yacant,  the  goyemor  shall 
appoint  a  public  printer  who  shall  giye  bond  and  qualify,  and 
shaU  hold  his  office  for  the  same  time  that  the  printer  in  whose 
stead  he  shaU  be  appointed  would  haye  held,"  and  the  constitution 
of  the  State  proyided  that  ''  when  any  office  shall  become  yacant, 
the  goyemor  shall  appoint  a  person  to  fill  such  yacaney,"  etc 
Lusk  was  duly  elected  to  the  office  for  a  term  which  expired  before 
the  legislature,  whose  duty  it  was  to  elect  a  successor,  had  done  so. 
Afterward,  there  still  being  no  successor  elected  by  the  legislature, 
the  goyemor  appointed  one  Treadway  to  fill  the  alleged  yacaney. 
Upon  this  state  of  law  and  fact,  the  court  held  that  the  failure  of 
the  legislature  to  elect  a  successor  to  Lusk  did  not  create  a  yacaney 
which  the  goyernor  could  fill  by  appointment,  but  that  the  incum- 
bent, who  was  authorized  to  hold  the  office  until  his  successor  was 
elected  and  qualified,  held  oyer. 

In  Commonwealth  y.  JIanly,  9  Penn.  St.  513,  the  Supreme  Court 
of  Pennsylyania  held  that  the  death  of  the  person  elected  to  fill 
the  office  of  clerk  of  the  Orphans'  Court,  before  he  had  qualified 
himself  according  to  law,  does  not  create  a  yacaney;  but  the  incum- 
bent, who  is  authorized  to  hold  the  office  until  his  successor  shall 
be  elected  and  qualified,  holds  oyer.  The  office  here  in  dispute 
was  one  created  by  the  constitution  of  the  State,  which  proyided 
that  the  incumbent  should  hold  his  office  for  three  years,  if  he 
should  so  long  behaye  himself  well,  and  until  his  successor  should 
be  duly  qualified.  Hanly,  haying  been  elected  to  the  office  in 
October,  1845,  duly  qualified  and  entered  upon  his  term  on  the 
19th  of  December,  1845.  In  October,  1848.  one  Brooks  was  duly 
elected  as  his  successor,  but  died  before  qualification.  Broom,  the 
relator,  wan  appointed  by  the  goyemor  to  fill  the  yacaney  which,  it 
was  assumed  by  his  appointment,  would  occur  at  the  expiration  of 
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Hanly's  term  of  three  years.  The  constitation  of  the  State  pro- 
Tided  that  any  yacancy  occurring  in  gaid  office  should  be  filled  by 
appointment,  to  be  made  by  the  goyemor,  to  continue  until  the 
nelt  general  election,  and  until  a  successor  should  be  elected  and 
qualided.  After  the  expiration  of  Hanly's  term  of  three  years,  the 
Commonwealth,  on  the  relation  of  Broom,  prosecuted  a  proceeding 
in  quo  warranto  to  oust  Hanly  and  to  induct  BroouL  The  judg- 
ment was  for  the  defendant,  upon  the  grounds  aboye  stated. 

Other  cases,  more  or  less  analogous  to  the  one  now  under  con- 
sideration, and  tending  to  the  same  conclusion,  haye  been  cited  by 
counsel,  but  we  forbear  to  notice  them  in  this  opinion. 

WmoH,  Whitb  and  Oilmobb,  JJ.,  concurred;  Bix,  J.,  dia- 
lented. 

InforTnaiion  ditmisiecL 
V0L.XVIIL  — 48 
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09  Minn.  lOB.) 
Mandamut  fM  not  He  to  a  gooerMr, 

Wheo  tlie  pttf omuuioe  of  an  act  Is  bj  ftatnte  impoaed  upon  the  governor.  It 
is  impoaed  upon  him  not  as  a  private  peiBon  bat  in  hia  offldal  capacity. 

Wbere  by  the  oonatltatlon  the  legialatire,  Jadldal  and  execntiTe  departments 
are  made  distinct  and  independent,  neither  is  responsible  to  the  other  for 
the  performance  of  its  datiee,  and  neither  can  enforce  each  performance  by 
the  other.    Accordingly  a  mandamus  to  the  goremor  refused.* 

APPUOATION  by  Daniel  Bioe  and  others  for  the  issne  of  a 
mandamus  to  Horace  Austin,  goremor  of  Minnesota.    The 
facts  fully  appear  in  the  opinion. 

Henry  J.  Horn,  Attia,  GilfiUan  &  WiUiam8,  and  W.  K.  Oasbm, 
for  applicants. 

F.  R.  B.  OamM,  Attomey-Oeneral,  for  respondent. 

BxBSTy  J.    This  is  an  application  for  a  writ  of  mandamus  to  be 
directed  to  Horace  Austin,  goyemor  of  this  State,  oommandiiig 

*  See  Peofrfc  ▼.  Ocver^ufr,  ante.  Ml 
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him  to  exeonte  and  deliyer  to  the  petitioners  a  deed  of  certain 
lands  under  the  provisions  of  chapter  56,  Special  Laws  1862,  and 
chapter  140,  Special  Laws  1866. 

By  chapter  56,  Special  Laws  1862,  certain  persons,  to  whose 
rights  the  plaintiffs  claim  to  hare  snoceeded,  are  appointed  com- 
missioners to  surrey,  locate  and  construct  a  State  road,  to  facilitate 
the  construction  of  which  ten  thousand  acres  of  swamp  land, 
belonging  to  the  State,  are  appropriated.  Section  4  of  said  chap- 
ter enacts  that,  if  within  a  time  specified,  the  road  shall  have  been 
surveyed  and  constructed,  and  maps  and  field  notes  filed  as  pre- 
scribed in  said  section,  '^then  the  aforesaid  quantity  of  ten  thou- 
sand acres  of  swamp  lands  shall  be  deeded  by  the  State  to  said 
commissioners,  provided,  however,  that  the  governor  of  the  State 
shall  have  first  been  satisfied,  after  a  proper  inspection  of  the  road 
by  a  competent  agent  appointed  by  himself,  that  the  work  required 
by  the  provisions  of  this  section  has  been  faithfully  performed." 
Ghapter  111,  Special  Laws  1866,  which,  to  some  extent,  supple- 
ments and  amends  said  chapter  56,  after  authorizing  the  commis- 
sioners before  named  to  select  the  land  appropriated  as  aforesaid, 
empowers  the  governor  to  convey  the  same  to  said  commissioners 
or  their  assigns,  by  sufficient  deeds,  *'provided,  however,  that 
bef(»re  the  execution  of  the  deeds  of  conveyance  the  governor  of 
the  State  shall  be  satisfied ''  that  said  commissioners  have  con- 
structed the  road  in  accordance  with  the  provisions  of  said  chap- 
ter 56. 

These  quotations  show  that  the  duties  imposed  by  the  laws 
referred  to,  are  not  imposed  upon  the  person  who  was  at  the  time 
of  their  enactment,  or  may  since  have  been,  the  incumbent  of  the 
executive  office,  as  a  private  person ;  but  that  they  are  imposed 
upon  the  governor  in  his  official  capacity.  This  proposition 
requires  no  proof,  and  yet  we  cannot  forbear  to  remark  that,  unless 
it  be  sound,  no  legal  duty  whatever  in  the  premises  is  imposed 
upon  any  one.  That  is  to  say,  unless  the  incumbent  of  the  guber- 
natorial office  is  bound  to  act  under  these  laws  as  governor,  he  is 
not  bound  to  act  at  all,  not  having  assumed  or  undertaken  to  per- 
form any  duties  except  as  governor.  It  is  plain,  however,  that 
these  duties  pertain  to  the  office  of  governor,  or,  in  other  words, 
they  are  executive  duties. 

Article  III  of  our  State  constitution  provides  as  follows:  ^'The 
powers  of  government  shall  be  divided  into  three  distinct  depart* 
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mentsy  legielatiye,  exeoative  and  judicial ;  and  no  person  or  per- 
Bons  belonging  to  or  constituting  one  of  these  departments  shaU 
exercise  any  of  the  powers  properly  belonging  to  either  6f  the 
others,  except  in  the  instances  expressly  provided  in  this  constitu- 
tion.'' The  judicial  and  executiye  departments  are  thus  made 
distinct  and  independent,  and  as  neither  is  responsible  to  the  other 
for  the  performance  of  its  duties,  so  neither  can  enforce  the  per- 
formance  of  the  duties  of  the  other.  Dennett,  petitioner,  32  Me. 
608 ;  Low  v.  Towns,  8  Ga.  372 ;  Mawran  v.  Smith,  8  R.  L  192 ; 
Hawkins  v.  The  Ghvemor,  1  Ark.  670  ;  The  State  v.  The  GovemoTy 
1  Dutch.  349 ;  H.  T.  and  B.  Railway  Co.  v.  Randolph,  24  Tex.  817; 
The  People  v.  BisseU,  19  111.  229. 

Upon  this  ground,  the  writ  prayed  for  must  be  refused.  We 
will,  however,  briefly  notice  one  or  two  positions,  which  have  been 
taken  in  opposition  to  the  views  above  expressed. 

It  is  contended,  that  the  duties  imposed  by  the  laws  referred  to 
are  not  official  duties  of  the  executive  department,  because  the 
legislature  might  have  intrusted  their  discharge  to  any  person,  and 
hence  it  is  argued  that  their  performance  may  properly  be  com- 
pelled to  mandamus.  This  position  is  well  met  by  Chief  Justice 
Sheplev,  in  Dennett,  petitioner  (supra).  '*  It  does  not  follow," 
he  says,  ^'  that  an  act  cannot  be  the  official  act  of  a  department  of 
the  government,  because  other  persons  might  lawfully  have  per- 
formed the  same  act,  if  performance  had  been  by  law  intrusted  to 
them.  This  court  has  been  authorized  to  lay  out  highways,  and  it 
could  do  so  only  as  a  court,  and  in  the  exercise  of  its  official 
duties,  and  yet  other  persons  might  have  been  authorized  to  per- 
form those  duties.  Money  is  granted,  and  works  are  directed  u> 
be  performed  by  law,  under  the  direction  of  the  president  of  the 
United  States,  or  of  a  governor  of  a  State.  In  such  cases,  the  law 
might  have  intrusted  the  supervision  to  other  persons.  The  duty 
is  not  necessarily  to  be  performed  by  an  executive  department  of 
the  government  by  any  provision  of  the  constitution.  When  the 
performance  is  by  law  intrusted  to  an  executive  department  of  a 
government  eo  nomine,  the  performance  of  the  duty  is  an  official 
act  The  individual  or  persons  composing  the  executive  depart- 
ment cannot  perform  the  act  without  being  clothed  with  the 
official  authority." 

Again,  it  is  insisted,  as  it  has  been  held  in  State  v.  The  Oovemor, 
6  Ohio  St.  534,  and  in  Gotten  v.  JEllis,  7  Jones'  Law  (N.  0.), 
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550,  and  perhaps  in  Paeijh  Railroad  y.  The  Oavemor,  28  Mo.  353, 
tbat  where  the  dntj  to  be  performed  is  purely  ministeria!,  requir- 
ing no  exercise  of  discretion  upon  the  part  of  the  goyemor  (which 
the  petitioner  daims  is  the  case  here),  its  performance  may  prop- 
erly be  enforced  by  mandamus.  But,  admitting  for  argument's 
sa^  that  the  duly  in  this  ease  is  purely  ministerial^  we  see  no  good 
reason  for  the  distinction  thus  drawn  between  ministerial  and  other 
duties. 

The  constitutional  proyision,  by  which  the  departments  of  goy- 
emment  are  made  distinct  and  independent,  are  broad  and  general, 
and  recognize  no  such  distinction. 

If  the  judicial  department  can  so  far  control  the  ezecutiye  as  to 
compel  the  performance  of  ministerial  duties,  then  the  two  are  no 
more  distinct  and  independent,  except  in  degree,  than  if  the  judic- 
iary could  compel  the  executiye  to  perform  all  its  duties,  whateyer 
their  nature.  See  Stale  y.  The  Oovemor,  1  Dutcher,  349;  Mauran 
y.  The  Oovemor ^  supra;  The  People  y.  BisseU,  supra. 

In  this  case,  the  attorney-general,  in  behalf  of  the  goyomor,  has 
filed  what  we  understand  to  be  a  request  for  our  opinion  upon  the 
construction  of  chapter  96,  Laws  1869,  which  has  some  relation  to 
the  subject  of  this  application.  With  this  request  we  must  respect- 
fully decline  to  comply,  for  the  reasons  expressed  by  us  upon  a  sim- 
.  ilar  application  by  the  senate,  in  10  Minn.  78.  We  haye  not  referred 
particularly  to  chapter  96,  Laws  1869,  in  our  examination  of  this 
case,  because  the  plaintiffs  claim  no  right  under  it,  and  for  the 
farther  reason,  that,  in  our  yiew,  it  would  raise  no  question  differ- 
inic  ii^  principle  from  those  aboye  considered* 

AppUeoHoft  Mtmieeed. 
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St.  Paitl  akd  Sioux  Oity  Bailboad  Ooxpaky  v.  Gaxdneb,. 

appellant 

(if]fiiiii.iaL) 

A  ■tatnte  of  Biiimeaoia  aathoilaed  a  oompnlBorj  referenoe  wlien  the  trial  of 
an  iMue  of  fket  required  the  ezamination  of  a  lon^  aeoount.  HM  to  he  te- 
eonfliet  with  the  proviaioii  of  the  State  conBtitation,  that  '*  the  right  of  trial 
hj  jary  shall  remain  inviolate,  and  shall  extend  to  all  eaeee  at  law***  ote., 
and  void. 

AOTION  brought  in  District  Court,  against  J.  W.  Gkrdner  and 
others,  to  recoTer  the  valne  of  wheat  alleged  to  haye  been  oon- 
yerted  by  defendants.  The  &ct8  are  fully  stated  in  the  opinion. 
The  decision  below  on  'the  report  of  a  referee  was  in  fayor  of  plain^ 
tifC  From  the  order  refusing  to  set  aside  the  report  and  to  grant 
a  new  trial,  defendants  appealed. 

H.  J.  Horn,  L  V.  D.  Heard  and  LocArm  d  MeNair,  for  appd- 
lants. 

Brisbin  A  Palmer,  for  respondent. 

BiPLET,  0.  J.  This  case  was,  by  order  of  the  Diatriot  Oonit^ 
referred  to  Oeorge  L.  Otis,  Esq.,  to  hear,  try  and  detennine  the 
issues  therein,  and  report  a  judgment  The  referee  found  for  the 
plaintiff,  and  directed  judgment  to  be  entered  accordingly.  Thie 
appeal  is  taken  by  the  defendants  from  the  order  of  the  District 
Court  denying  their  motion  to  set  aside  and  yacate  the  report  and 
grant  a  new  trial. 

The  motion  was  based  (among  others)  upon  the  following 
grounds:  '^  Fourth.  Because  the  said  cause  was  not  tried  by  a  jury. 
Mfth.  Because  the  said  court  ordered  a  reference  against  the  objeo- 
ticnfi  and  exceptions  of  the  defendants.*' 

[The  court  here  passes  upon  points  of  practioe  of  no  geneiaL 
importance.] 
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The  action  is  bronght  to  recover  the  yalne  of  one  thonnnd 
boflhelfl  of  wheat  alleged  to  haye  been  delivered  by  plaintiff  to 
defendants  ont  of  the  Mankato  devator,  in  the  course  of  the  plain- 
tiff's business,  in  excess  of  the  quantity  deposited  by  defendants 
therein,  and  to  have  been  by  them  converted  to  their  own  use. 
The  complaint  also  alleged  a  demand  and  refusal. 

The  Qeneral  Statutes  (chap.  66,  g  228)  provides  that  when  the 
parties  to  a  civil  action,  or  a  proceeding  of  a  civil  nature,  do  not 
consent,  the  court  may,  upon  the  application  of  either,  or  of  its 
own  motion,  direct  a  reference  when  the  trial  of  an  issue  of  fact 
requires  the  examination  of  a  long  account  on  either  side. 

It  is  unnecessary  to  go  into  the  question,  whether  or  not  the 
plaintiff  is  right  in  its  cbntention,  that  the  pleadings  showed  this 
case  to  be  a  proper  one  for  a  compulsory  reference  under  the  statute, 
as  requiring  the  examination  of  a  long  account  on  either  side,  or 
whether,  upon  the  whole  case  as  disclosed  at  the  trial,  it  appears 
that  the  production  and  inspection  of  long  accounts  were  neces- 
sarily involved,  although  we  agree  with  the  plaintiff  that  if  the 
case  in  fact  is  a  proper  one  to  refer,  this  court  will  not  consider 
whether  or  not  the  District  Court  was  mistaken  in  supposing  that 
this  appeared  upon  the  pleadings. 

This  is  a  case  at  law,  strictly  and  properly  so  called,  in  contra-^ 
distinction  to  a  case  in  equity,  or  a  special  proceeding. 

It  is  undeniable  that  the  statute  above  cited,  in  terms,  authorises 
a  compulsory  reference  in  actions  at  law.  General  Statutes,  chajfc 
66,  §  1. 

It  is  equally  clear,  in  our  judgment,  that  in  so  far  as  it  does,  it 
conflicts  with  the  constitutional  provision  (art  1,  §  4),  that  '^the 
right  of  trial  by  jury  shall  remain  inviolate,  and  shall  extend  to  all 
cases  at  law  without  regard  to  the  amount  in  controversy." 

This  particular  provision  in  question  for  compulsory  references  is 
first  found  in  the  Revised  Statutes  of  1851,  chap.  71,  §§  50,  51,  52. 
In  Carson  et  aL  v.  Smith,  5  Minn.  78,  the  point  was  made  that  the 
provision  for  the  appointment  of  referees  was  unconstitutional,  as 
being  an  infringement  of  the  constitution,  art  6,  §  1,  which  vests 
the  judicial  power  of  the  State  in  the  courts  therein  named.  But 
the  court  said  that  the  statute  concerning  referees  ''  was  passed  in 
the  year  1851,  and  has  been  the  law  of  the  territory  and  the  State 
ever  since,  without  any  question  of  its  validity  having  been  made. 
Probably  there  is  no  act  upon  the  statute  book  under  which  more 
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interefits  have  been  affected,  more  rights  passed,  and  propeitf 
inyolyed,  than  the  statute  anthorizing  the  appointment  of  referees; 
under  the  pressure  of  great  interests,  this  court  would  hesitate  long 
before  it  would  disturb  a  statute,  unless  fully  convinced  that  it 
was  in  yiolation  of  some  substantial  provision  of  the  fundamental 
law, 'and  the  very  fact  that  it  has  been  so  long  acquiesced  in  by  the 
whole  bar  of  the  State,  and  acted  upon  without  question,  would 
lead  us  to  doubt  our  own  convictions,  should  an  investigation 
strengthen  the  point  made  against  its  validity;"  and  the  court 
held  that  said  statute  did  not  divert  the  judicial  power  from  said 
court. 

We  have  no  desire  to  disturb  that  decision,  but  the  question  in 
the  present  case  is  very  different  The  weight  of  the  considera- 
tions adverted  to  by  the  court  in  that  case  is,  however,  not  lessened 
by  the  fact  that,  though  twelve  years  have  elapsed  since  Canon  ei 
oL  V.  Smith  was  decided,  the  validity  of  the  particular  provision  of 
the  statute  now  before  us  has  never  before  been  drawn  in  question* 
But  upon  the  most  anxious  and  careful  consideration,  we  enter- 
tain no  doubt  of  the  correctness  of  our  opinion  as  already  stated. 

Perhaps  the  long  acquiescence  in  this  provision  may  be  explained 
by  the  fact  that  it  was  taken  from  New  York.  2  N.  Y.  B.  S.,  3d 
ed.,  p.  481,  §  43;  Code,  §  271. 

In  1840,  the  point  was  made  in  New  York  that  the  right  of 
courts  of  law  to  refer  was  unconstitutional,  as  being  contrary  to 
the  7th  article  of  the  amendments  to  the  United  States  constitu* 
tion,  viz. :  that  in  suits  at  common  law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved.  To  this  it  was  answered,  however,  that  the  provision 
aforesaid  relates  to  such  courts  only  as  sit  under  the  authority  of 
the  United  States. 

And  as  to  the  provision  in  the  then  constitution  of  New  York, 
art  7,  §  2,  1  N.  Y.  R  S.,  3d  ed.,  p.  44,  which  declared  that  the 
trial  by  jury  in  all  cases  in  which  it  has  beeia  heretofore  used  shall 
remain  inviolate,  it  was  said  to  be  a  satisfactory  answer  to  an 
objection  that  said  right  to  refer  did  not  come  within  the  excep- 
tion, that  references  as  broad  as  those  specified  in  said  statute 
were  sanctioned  by  statute  and  practiced  by  the  courts  long  before 
the  adoption  of  the  constitution.  Lee  v.  Tittoteonf  24  Wend.  830. 
Our  constitutional  provision  above  quoted  has  received  a  similar 
construction  in  this  court.     ^^  The  effect  of  this  clause  in  the  con- 
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«titation  is,  first,  to  recognize  the  right  of  trial  by  jury  as  it  existed 
in  the  territory  of  Minnesota  at  the  time  of  the  adoption  of  the 
State  constitution;  and,  second,  to  continne  snch  right  unimpaired 
and  inyiolate.  It  neither  takes  from  nor  adds  to  the  right  as  it 
preyiously  existed,  but  adopts  it  unchanged.  Wherever  the  right 
of  jury  could  be  had  under  the  territorial  laws,  it  may  now  be  had 
and  the  legislature  cannot  abridge  it;  and  those  cases  which  were 
triable  by  the  court  without  the  intervention  of  a  jury,  may  still 
be  so  tried.''     WhaUm  v.  Bancroft,  4  Minn.  109. 

There  was,  however,  this  vital  difFerence  between  New  York  and 
Minnesota  at  the  time  of  the  adoption  of  their  respective  consti- 
tutions, viz. :  that  in  Minnesota  the  constitution  of  the  United 
States  was  then  the  supreme  law  of  the  territory. 

The  organic  act  provides  that  the  legislative  power  of  the  terri- 
tory shall  extend  to  all  rightful  subjects  of  legislation,  consistent 
with  the  constitution  of  the  United  States  and  the  provisions  of 
this  act.  §  6. 

^'  This  clause  in  the  constitution  of  the  United  States  was  in  full 
force  within  the  territory,  both  upon  the  legislature  and  courts, 
because  they  both  acted  under  the  sole  authority  of  the  United 
States.''    WhaJion  v.  Bancroft,  supra. 

The  court,  by  referring  as  it  does  to  the  said  case  of  Lee  v.  TH- 
htson,  here  pointed  the  profession  to  the  vital  distinction  above 
mentioned. 

If  the  particular  provision  of  the  Revised  Statutes  now  under 
consideration  was  not  consistent  with  the  constitution  of  the 
United  States,  it  was,  therefore,  void  at  the  time  of  the  adoption 
of  the  constitution  of  Minnesota,  and  also  necessarily  void  by  the 
latter,  as  we  have  already  seen. 

The  schedule,  moreover  (§  2),  by  necessary  implication  excludes 
this  particular  provision,  if  it  conflicts  with  our  constitution,  from 
those  laws  which  are  to  remain  in  force  till  altered  or  repealed. 
We  are,  therefore,  to  inquire  whether  this  provision  was  repugnant 
to  the  constitution  of  the  United  States,  in  so  far  as  it  authorizes 
the  court  to  refer  an  issue  of  fact  in  any  civil  action,  where  the 
trial  thereof  requires  the  examination  of  a  long  account  on  either 
side. 

It  was  long  ago  held  by  the  Supreme  Oourt  of  the  United  States 
that  by  ^^ common  law"  the  framers  of  the  constitution  of  the 
United  States  meant  what  the  constitution  denominated  in  its  third 
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article  **  law ; ''  not  merely  suits  which  the  common  law  reoogniied 
among  its  old  and  settled  proceedings,  but  suits  in  which  legid 
rights  were  to  be  ascertained  and  determined,  in  contra-distinction 
to  those  where  equitable  rights  were  alone  regarded,  and  equitable 
remedies  administered ;  or  where,  as  in  the  admiralty,  a  mixture 
of  public  law  and  of  maritime  law  and  equity  was  often  found  in 
the  same  suit ;  and  that  the  amendment  aforesaid  might  in  a  just 
sense  be  well  construed  to  embrace  all  suits  which  are  not  of  equity 
or  admiralty  jurisdiction,  whatever  may  be  the  peculiar  form  which 
they  may  assume,  to  settle  legal  rights.  Parsons  y.  Bedford^  3 
Pet.  433. 

It  matters  not,  therefore,  that  the  legislature  of  Minnesota 
abolished  the  distinction  between  the  forms  of  actions  at  law,  and 
provided  that  there  should  be  but  one  form  of  action  at  law,  to  be 
called  a  civil  action.  R.  S.,  ch.  70,  §  1.  The  constitution  of  the 
United  States,  nevertheless,  secured  to  the  inhabitants  the  right  of 
trial  by  jury  in  all  such  actions  wherein  legal  rights  were  to  be 
ascertained  and  deteimined.  It  would  necessarily  follow,  there- 
fore, that  the  provision  of  the  R.  S.,  ch.  71,  §  50,  that  where  the 
parties  to  a  civil  action  did  not  consent,  the  court  might  order  a 
reference,  when  the  trial  of  an  issue  of  fact  required  the  examina- 
tion of  a  long  account  on  either  side,  to  referees  to  hear  and 
decide  the  whole  issue,  was  repugnant  to  the  constitution  of  the 
United  States. 

At  the  time  of  the  adoption  of  the  State  constitution  the  dis- 
tinction between  equity  and  law  had  been  abolished,  and  suits  in 
equity  were  also  called  civil  suits  (Act  of  March  5,  1853,  §  1),  a 
change  perpetuated  by  the  Bevision,  ch.  66,  §  1,  above  cited ;  but 
ibis  of  course  did  not  affect  the  principle  that  in  all  civil  aotioiif 
in  which  legal  rights  were  to  be  ascertained  and  determined,  the 
right  of  trial  by  jury  was  secured  to  the  parties. 

The  point  now  before  us,  however,  does  not  rest  upon  logical 
deduction  alone.  In  the  case  of  The  United  Siaies  v.  Raihbone,  2 
Paine's  0.  0.  578,  which  was  decided  long  before  the  territory  was 
organized,  on  appeal  from  a  judgment  of  the  United  States  District 
Court,  the  record  sent  up  stated,  ''that  it  now  appearing  probable 
to  the  court  here  that  the  trial  of  the  matters  aforesaid,  between 
the  parties  aforesaid,  will  require  the  examination  of  long  aooounts, 
it  is  therefore  ordered  by  the  same  court  now  here,  that  the  matters 
in  controversy  between  the  parties  aforesaid,  be  and  the 
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same  are  hereby  referred^  according  to  the  statute  in  raoh  oaae 
made  and  provided,  to  J.  G.  S.  &  0.,  referees  agreed  upon  and 
named  by  the  parties  aforesaid,  to  hear  and  examine  the  matters 
aforesaid  and  report/'  etc    It  was  considered  by  Mr.  Justice 
Thompson^  that  the  statute  named  in  the  record  must  be  the 
statute  of  the  State  of  New  York^  there  being  no  act  of  congress 
on  the  subject    That  the  examination  of  long  accounts  is  the 
ground  upon  which  a  reference  is  authorized  under  the  State  hiw, 
and  that  it  was  evidently  this  law  and  the  State  practice  under  it^ 
by  which  the  court  was  governed.    That  that  law,  however,  could 
not  control  the  rights  of  parties  in  the  courts  of  the  United  States, 
and  take  away  privileges  secured  by  the  constitution  and  laws  of 
the  United  States.    That  the  question  was  open  for  consideration 
whether  the  District  Court  had  authority  to  order  the  reference 
against  the  consent  of   either  party.      ''The  convenience  and 
utility^''  he  continues,  ''of  adopting  this  mode  of  trial  by  referees, 
where  the  controversy  involves  the  examination  of  long  accounts, 
have  led  me  to  look  at  the  question  with  a  wish  to  find  the  practice 
sanctioned  by  the  constitution  and  laws  of  the  United  States,  but 
have  not  been  able  to  find  any  ground  upon  which  such  authority 
can  be  sustained."    Upon  a  consideration  of  the  constitution  and 
laws  of  the  United  States,  bearing  upon  the  point,  he  concludes 
that  they  provide  for  trial  of  issues  of  fact,  except  those  of  equity 
and  adniiraliy  jurisdiction,  by  jury,  instead  of  by  referees. 

So,  under  the  Iowa  constitution,  providing  that  the  right  of 
trial  by  jury  shall  remain  inviolate,  it  is  held  that  the  District 
Court  has  no  power  under  its  Code  to  order  a  reference,  when  the 
parties  do  not  consent  thereto,  in  cases  not  cognizable  in  courts  of 
equity.  It  is  also  held  that  the  Code,  in  authorizing  such  refer- 
ence, "  when  the  trial  of  an  issue  of  fact  shall  require  the  exami- 
nation of  mutual  accounts,  or  where  the  account  being  on  one  side 
only  it  shall  be  made  to  appear  to  the  court  thai  it  is  necessary 
thai  the  party  an  the  other  side  should  be  examined  as  a  mtness  to 
frove  the  account,'*  has  specified  the  precise  matter  which  was 
formerly  of  equitable  cognizance.  McMartin  v.  Bingham,  27 
Iowa»  234. 

In  Ohio,  it  is  held  that  courts  of  law  cannot  appoint  in  an  action 
of  assumpsit,  without  the  consent  of  parties,  a  person  to  adjust 
long  and  disputed  items  of  account  Johnson  v.  WaUace,  7  Ohio, 
Wt. 
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The  defendants,  then,  in  the  case  at  bar,  were  entitled  to  a  jury 
trial 

The  oonrt  here  consider  the  question  whether  defendants  waited 
their  right  of  trial  by  jnry,  and  came  to  the  conclusion  that  they 
did  not 

The  order  appealed  from  is  reversed. 

Ordvr  reffersed. 


Ibibh,  appellant,  v.  Milwaukbb  akd  St.  Paitl  Bailwat  Oom- 

PAinr. 

asMimuaiaj 

ObfTMr — Hdb&itif  Jbr  goodi  skipped  to  paint  beyond  Mm. 

Defendant,  a  common  carrier,  whoee  roate  was  from  M.  to  L.,  accepted  at  M. 
goods  for  carriage  directed  to  R.,a  place  beyond  L.  There  was  another  com- 
mon carrier  between  L.  and  R.  On  reaching  L.,  defendant  stored  the  goods 
in  a  warehonse,  which  was  bnmed  and  the  goods  lost.  HM,  that  the  lia- 
bility of  defendant  was  that  of  carrier  and  not  warehouseman,  and  he  was 
liable  for  the  loss  of  the  goods. 

AOTION  by  Joab  Irish  against  defendant  for  the  loss  of  certain 
goods  shipped  by  plaintiff  by  defendant's  railway.  The  facts 
fully  appear  in  the  opinion.  The  court  below  dismissed  the  action, 
and  from  an  order  denying  a  motion  for  a  new  trial  plaintiff  ap- 
pealed. 

Charles  C.  WiAson,  for  appellant 

Bigeiaw,  Fkmdreau  4t  Clark,  for  respondent 

MoMiLLAK,  J.  It  appeared  upon  the  trial  of  this  cause  from  the 
testimony  upon  the  part  of  the  plaintiff,  which  was  uncontradicted, 
that  the  plaintiff  deliyered  to  the  defendant  at  its  depot  in  Mil- 
waukee, for  shipment,  certain  household  goods,  specified  in  the 
eyidence,  of  the  yalue  of  about  $250,  marked  ''  Ransom  Irish,  Roch- 
ester, Minnesota.'^    It  is  admitted  by  stipulation  in  the  case  that 
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the  goods  aniTed  at  LaCrosse  at  12  o'clock  45  mmnteB»  P.  K^  on 
the  13th  of  May,  1870,  and  were  then  placed  in  a  warehonfle  by  the 
defendant  on  the  13th  of  May,  1870,  and  were  destroyed  by  fire» 
while  in  said  warehouse,  at  one  o'clock  in  the  morning  of  the  15th 
of  May,  1870,  and  that  said  fire  was  not  caused  by  lightning.  It 
was  also  admitted  by  the  defendant  upon  the  trial  that,  at  the  time 
mentioned  in  the  stipulation,  there  were  steamboats  plying  from 
La  Orosse  to  Winona,  and  cars  running  from  Winona  to  Rochester, 
which  were  common  carriers  of  goods  like  those  in  controrersy 
The  plaintifl  did  not  accompany  the  goods. 

Upon  this  state  of  facts,  at  the  close  of  plaintiff's  case,  the  courts 
on  defendant's  motion,  dismissed  the  action,  on  the  ground  that 
plaintiff  had  failed  to  establish  a  cause  of  action.  The  plaintiff 
subsequently  moved  for  a  new  trial,  which  the  court  denied,  and 
from  the  order  denying  such  motion  the  plaintiff  appealed. 

The  question  to  be  determined  is,  whether  the  liability  of  the 
defendant  as  a  common  carrier  of  the  goods  terminated  at  the  time 
the  goods  were  deposited  in  the  warehouse  at  La  Orosse.  If  it  did, 
the  defendant  then  became,  and  at  the  time  of  the  loss  was  a  ware* 
houseman  only,  and,  no  negligence  upon  its  part  being  shown,  is 
not  liable;  otherwise,  it  was  an  insurer  of  the  goods,  and  is  liable. 

In  Lawrence  v.  Winona  and  SL  Peter  R.  R,  Co.,  16  Minn.  390; 
S.  C,  2  Am.  Rep.  130,  it  is  said  by  the  chief  justice,  delivering  the 
opinion  of  the  court,  in  reference  to  the  liability  of  an  intermediate 
carrier  for  the  loss  of  goods  shipped  upon  a  railroad,  that,  although, 
as  a  general  rule,  the  intermediate  carrier  ^'is  not  liable  beyond  his 
own  route,  yet,  if  at  the  end  of  the  route  the  carrier  stores  £he 
goods  in  his  own  warehouse,  without  delivery  or  notice,  or  attempt 
to  deliver  to  the  next  carrier,  he  is  not,  by  such  mere  act  of  storage, 
released  from  liability  as  a  carrier." 

If  the  decision  of  that  point  was  not  necessary  in  the  case  in  a 
sense  which  renders  it  authority  upon  the  question,  as  the  respond- 
ent assumes,  it  would  seem  that  the  decision  of  the  case  required 
an  examination  of  the  general  rule  of  liability  of  an  intermediate 
carrier,  and  rendered  the  decision  of  the  point,  or  the  assumption 
of  that  position,  necessary.  The  decision  would,  therefore,  seem  to 
have  been  proper.  However  that  may  be,  the  conclusion,  to  which 
we  are  led  after  a  full  re-examination  and  reconsideration  of  the 
question,  is  in  entire  harmony  with  the  conclusion  stated  in  that 
case. 
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The  authoritieB  upon  the  question  under  consideration  are  oon* 
flioting;  one  class  of  them  applying  t6  intermediate  carriers  the 
same  rule  applied  by  them  to  the  final  carrier  on  the  route,  namely, 
that  the  liability  of  the  carrier  as  an  insurer  terminates  when  the 
goods  are  carried  to  the  end  of  his  route,  and  there  deposited  by 
the  carrier  in  a  warehouse.  Another  class  of  the  authorities  hold- 
ing that,  in  the  absence  of  any  special  agreement  or  custom,  the 
obligation  of  the  carrier  is  to  transport  ihe  goods  over  his  own 
route  and  deliver  them  to  the  succeeding  carrier. 

We  do  not  deem  it  necessary  at  this  time  to  review  the  decided 
cases  upon  this  question.  It  may  suffice  to  say,  we  think,  that  the 
better  rule  as  to  the  obligation  of  intermediate  carricra  is  that,  in 
the  absence  of  any  speciid  agreement  or  custom  which  enters  into 
the  contract,  where  goods  are  deb'vered  to  a  common  carrier  for 
transportation,  directed  to  a  point  beyond  the  terminus  of  his 
route,  between  which  and  the  place  of  destination  of  the  goods, 
there  are  other  succeeding  connecting  lines  of  transportation  by 
common  carriers,  the  intermediate  carrier  is  bound  to  transport  the 
goods  safely  to  the  end  of  his  route  and  deliver  them  to  the  next 
carrier  on  the  route  beyond,  and  in  such  case  he  is  not  relieved 
from  his  liability  as  insurer  of  the  goods,  by  simply  unloading  the 
goods  at  the  end  of  his  route  and  storing  them  in  a  warehouse, 
without  delivery  or  notice,  or  any  attempt  to  deliver  to  the  next 
carrier.  This  is  substantially  the  rule  laid  down  by  the  Court  of 
Appeals  of  New  York  in  McDonald  v.  Western  Railroad  Gorforor 
Hon,  34  N.  Y.  497. 

'The  following  additional  authorities  support,  more  or  less 
directly,  the  same  rule:^  Qoold  v.  Chapin^  20  N.  Y.  259;  Oongar 
y.  TTis  Chicago  <&  Galena  Union  R.  R.  Co.,  17  Wis.  477;  Hermann 
y.  Goodrich,  21  id.  536;  2  Bedfield  on  Bailways,  §  157,  sub-div.  12 
and  13;  2  Pars,  on  Gont.  197;  Railroad  Co.  v.  Manufacturing  Co^ 
16  Wall  318. 

Smith,  J.,  in  his  opinion  in  McDonald  v.  Western  Railroad  Cor* 
poraiion,  supra,  supports  this  rule  by  a  line  of  argument  which 
commends  itself  to  us  as  very  forcible.  "  The  defendants  were  in- 
termediate carriers.  Their  line  of  transportation  was  one  of  aey- 
eral,  which  together  formed  a  continuous  route,  over  which  goods 
were  transported  for  hire.  We  may  judicially  take  notice  of  the 
fact  that  the  yast  business  of  inland  transportation  of  goods  in  this 
country  is  carried  on  mainly  upon  similar  routes,  formed  by  snooes* 
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Ave  oonnecting  lines  of  transit  belonging  to  different  owners,  each  of 
irhom  carries  the  goods  over  his  own  line  and  delivers  them  to  the 
next,  who  in  his  turn  takes  them  on  till  they  reach  the  place  of 
final  destination. 

''Now,  it  is  apparent  that  to  carriers  thus  situated,  and  to 
goods  thus  transported,  the  policy  of  the  common-law  rule  of  lia* 
bility  applies  with  peculiar  force.  It  is  a  public  policy,  springing 
from  the  public  nature  of  the  employment  of  carriers,  and  render- 
ing their  good  conduct  a  matter  of  importanee  to  the  whole  com- 
munity. Many  of  the  routes  of  transportation  in  this  country, 
formed  in  the  manner  above  stated,  extend  over  thousands  of  miles. 
Their  proprietors  invite  and  receive  goods  for  transportation  upon 
the  promise,  express  or  implied,  that  they  shall  be  carried  safely  to 
the  place  of  delivery.  The  owner  loses  sight  of  his  goods  when 
he  delivers  them  to  the  first  carrier,  and  he  has  no  means  of  learn- 
ing their  whereabouts  till  he  or  the  consignee  is  informed  of  their 
arrival  at  the  place  of  destination.  At  each  successive  point  of 
transfer  from  one  carrier  to  another,  they  are  liable  to  be  placed  in 
warehouses,  there,  perhaps,  to  be  delayed  by  the  accumulation  of 
freight,  or  other  causes,  and  exposed  to  loss  by  fire  or  theft,  with- 
out fault  on  the  part^  of  the  carrier  or  his  agents.  Superadded  to 
these  risks,  are  the  dangers  of  loss  by  collusion,  quite  as  imminent 
while  the  goods  are  thus  stored  at  some  point  unknown  to  the 
owner,  as  while  they  are  in  actual  transit.  As  a  general  rule,  the 
storing  under  such  circumstances  should  be  held  to  be  a  mere  acces- 
sory to  the  transportation,  and  the  goods  should  be  under  the  pro- 
tection of  the  rule,  which  makes  the  carrier  liable,  as  an  insurer, 
from  the  time  the  owner  transfers  their  possession  to  the  first  car- 
rier till  thev  are  delivered  to  him  at  the  end  of  the  route." 

One  of  the  principal  purposes  and  effects  of  the  English  rule  of 
the  carrier's  liability  is  to  give  the  owner  of  goods  shipped  from  one 
place  to  another  the  benefit  of  this  uninterrupted  liability  of  the 
carrier  as  insurer  throughout  the  entire  route,  whatever  number  of 
carriers  may  intervene.  In  the  modification  of  the  English  rule, 
adopted  by  the  American  courts,  it  was  not  intended,  it  seems  to 
us,  to  take  from  the  owner  of  goods  thus  shipped  this  uninterrupted 
security  of  insurance,  but  to  relieve  the  first  carrier  from  such 
responsibility  for  other  carriers  on  the  route,  and  to  distribute  to 
each  carrier  his  own  share  of  such  responsibility.  2  Redf.  on 
iiaUwajB,  §  157,  sub-div.  13. 
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Wliat  special  facts  will  constitute  an  exception  to  the  role,  and 
restrict  the  carrier's  liability,  is  not  now  before  as,  and  npoii  thai 
point  we  express  no  opinion  whatever;  nor  do  we  consider  or  deter- 
mine under  what  circumstances  or  in  what  cases,  if  any,  storage  of 
the  goods  by  an  intermediate  carrier,  with  notice  to  the  succeeding 
carrier,  will  change  the  liability  of  the  former  from  that  of  an 
insurer  to  that  of  a  mere  warehouseman.  If  the  defendant  relied 
upon  any  special  custom  in  regard  to  the  delivery  of  the  goods  to 
the  succeeding  carrier,  the  burden  of  proof  was  upon  it  to  establish 
such  custom.  In  the  case  at  bar  there  is  no  evidence  of  any  special 
custom  or  agreement  touching  the  delivery  of  the  goods.  There  i» 
no  pretense  of  any  notice  to  the  connecting  carrier,  nor  any  evi- 
dence that  the  succeeding  carrier  was  not  ready  and  willing  to 
receive  the  goods  upon  their  arrival  at  La  Crosse,  nor  that  any 
notice  was  given  to  such  carrier  of  the  arrival  of  the  goods,  nor  any 
fact  tending  to  show  that  there  was  any  necessity  for  storing  the 
goods,  or  that  it  was  not  solely  for  the  convenience  of  the  defend- 
ant, and  in  its  own  warehouse. .  The  case  we  think  is  distinguish- 
able from  Oarside  v.  7V&nt  and  Mersey  Navigation  Company,  4 
Term  R.  581,  which  we  have  heretofore  had  occasion  to  consider 
and  comment  upon.  Lawrence  v.  Winona  and  St.  Peter  R.  R.,  15 
Minn.  390;  S.  C,  2  Am.  Rep.  130. 

Under  the  rule  above  laid  down  by  us,  the  defendant  was  clearly 
liable  as  a  common  carrier,  and  not  as  a  warehouseman,  and,  the^ 
loss  of  the  goods  not  having  been  occasioned  by  act  of  God  or  the- 
public  enemy,  is  responsible  therefor. 

The  order  denying  a  new  trial  is  reversed,  and  a  new  trial  or- 
dered* 

Ordered  wswriimgly. 
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BhkKM,  appellant,  v.  WikoiTa  akd  St.  Petsr  Bailboao  Ck>M- 

PAKT. 

(U]Clim.i]a.> 

Maatoadi'^9uper9iti<m  of  Staie  aver.    ChniiihiHanal  lam^impmiringcbii^ 

Hon  of  eontraei. 

The  right  to  build  roads  and  le^y  toUa  ia  an  attribute  of  Boveieignty,  and,  in^ 
the  hands  of  a  subject,  a  franchise.  Where  the  loffislatare  confers  a  fran- 
chise to  baild  and  operate  a  railway,  it  retains  the  right  to  control  the  recip- 
ient in  its  exercise  so  far  as  it  does  not  surrender  its  authoritj  to  do  so. 

Bj  the  acts  incorporating  a  railway  company,  no  special  authority  was  given 
to  charge  toll  for  freight  and  passengers.  By  a  subsequent  act,  maximum 
rates  of  toll  were  fixed.  HM^  that  the  State  had  a  right  to  regulate  the 
matter  of  tolls,  and  violated  no  contract  in  doing  so ;  that  the  act  in  question 
was  not  a  usurpation  by  the  legislature  of  Judicial  authority,  and  that  the 
same  was  constitutional. 

ACTION  by  John  D.  Blake  and  others  i^gamst  defendant,  to 
recover  possesBion  of  two  bales  of  cloth.  The  cloth  in  question 
was  shipped  over  defendant's  railway  to  plaintiffs.  When  the  cloth 
reached  the  railway  station  at  plaintiffs'  place  of  business,  to  which 
it  was  directed,  plaintiffs  tendered  to  defendant's  agent  the  sum  of 
fifty-seven  cents  and  some  advanced  charges  which  defendant  had 
paid,  and  demanded  the  goods,  but  this  sum  was  refused,  the 
defendant  demanding  the  sum  of  one  dollar  in  addition  to  the 
advanced  charges.  The  action  was  brought  to  test  the  constitu- 
tionality of  chapter  24  of  the  General  Laws  of  1871,  entitled  **  An 
act  to  regulate  the  carrying  of  freight  and  passengers  on  all  rail- 
loads  in  this  State,"  which  act  fixed  certain  maximum  charges  ta 
be  exacted  upon  the  railways  for  the  carriage  of  freight  and  passen- 
gers. It  was  stipulated  that  the  fifty-seven  cents  was  the  amount 
due  under  the  charges  established  by  the  act  mentioned,  and  that 
one  dollar  was  the  usual  rate  of  charge  for  the  carriage  of  suck 
packages  as  those  in  question. 

The  case  was  tried  by  the  court,  who  gave  judgment  for  defend^ 
ant>  and  plaintiffs  appealed. 

W.  P.  Claugh,  for  appellants. 
Vol.  XVIIL— 44 
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MikhM  d  Yale,  for  respondents.  A  private  charter  is  a 
oontraot.  Dartmouth  College  v.  Woodwardy  4  Wheat.  518;  Provir 
dence  Bank  y.  Billings,  4  Peters,  514;  Gordon  v.  Appeal  Tax 
Court,  3  How.  133;  Planters'  Bank  v.  Sliarp,  6  id.  301;  Cur- 
ran  V.  Arkansas,  15  id.  304;  Binghamton  Bridge  Case,  3  WalL 
51;  3  Pars,  on  Gont.  531;  Angell  &  Ames  on  Corp.,  §  767; 
Cooley's  Const.  Lim.  279;  Wilmington  R.  R.  v.  Read,  13  Wall 
264.  This  is  a  private  charter.  3  Pars,  on  Cont.  532;  Gooley's  Const 
Ldm.  279;  Angell  &  Ames  on  Corp.,  §§  31-35;  Bruffet  v.  0.  W.  R. 
R,  25  lU.  353;  PeopU  v.  J.  &  M,  Plank  Road  Co.,  9  Mich.  286; 
Bridge  Co,  v.  Hohoken  Co,,  2  Beasley,  81;  Turnpike  Co,  v.  Wallace^  8 
Watts,  316;  Wash.  Bridge  Co,t.  State,  18  Conn.  53;  CotnmonweaUh 
y.  New  Bedford  Bridge  Co.,  2  Gray,  339;  Bonaparte  v.  Camden  d 
Afnboy  R.R.,1  Bald.  (C.  C.)  222;  A  <&  G. R.  R.  Y.Davis,  2  Dev. 
&  Batt.  451;  Neustadt  v.  Ill,  Cent.  R.  R,,  31  111.  484;  Thorpe  v. 
Rutland  £  B.  R,  R.,  27  Vt.  140;  Smeed  v.  Indianapolis  R.  R.,  11 
Ind.  104;  fen  Eyck  v.  Del  <§  Rar.  Canal  Co.,  3  Harr.  200;  Tins- 
man  V.  Belv,  £  Del  R,  R,  2  Dutch.  148;  13  Wall.  264.  Defend- 
ant's franchise  gave  right  to  exact  reasonahle  tolls  by  necessary 
implication.  2  Kent,  344;  Bank  of  Augusta  v.  Earle,  13  Peters, 
587;  Runyon  v.  Coster,  14  id.  122;  People  v.  Utica  Ins,  Co,,  15 
Johns.  383;  N.  Y.  Fire  Ins.  Co,  v.  Ely,  5  Conn.  560;  Berlin  v.  New 
Britain,  9  id.  180;  McCartie  v.  Orplian  Asylum,  9  Cow.  462;  27 
Vt.  151;  Linton  v.  Sharpshurg  Bridge  Co,,  1  Grant,  414;  Tenn.  dk 
Ala,  R,  R,  V.  Adams,  3  Head,  596;  Enfield  Bridge  Co.  v.  Hartford 
£  N,  K  R.  R.,  17  Conn.  454;  Coolidge  v.  Williams,  4  Mass.  140; 
Downing  v.  Mt.  Wash,  R,  R.,  40  N.  H.  230;  2  B.  &  Ad.  792; 
Comyn's  Dig.  "Grant,"  12;  Suttonns'  Hospital,  10  Coke  Bep.  24; 
Bolton  y.  BuU,  2  H.  Blackst.  463;  Somerset  v.  Dighton,  12  Mass. 
383;  Whitney  y.  Whitney,  14  id.  88;  Holbrook  v.  Holbrook,  1  Pick. 
248;  Angell  &  Ames,  §  111;  Perrine  y.Chesap.  £  Del.  Canal  Co.,  9 
How.  172;  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St.  59;  Ex  parte  Eaton 
College,  1  Eng.  L.  &  Eq.  51;  Rex  v.  Cotterel,  1  B.  &  A.  81;  Jfar- 
charUs?  Bank  v.  Central  Bank,  1  Kelly,  418;  Chesap.  £  DeL  Canal 
Co.  V.  Ohio  R.  R.,  4  Gill  &  Johns.  1;  Stale  v.  Noyes,  47  Me.  189; 
White  V.  Utica  £  Syracuse  R,  R,,  14  Barb.  559.  This  act  is  a 
violation  of  the  right  to  charge  reasonable  tolls.  Wales  v.  Stet- 
son,  2  Mass.  143;  Cooley's  Const  lim.  279,  292;  Oreen  t.  Biddh, 
8  Wheat  75;  McCracken  v.  Hay  ward,  2  How.  608;  9  Mich.  285; 
4  Wheat  418;  Maysville  Turnpike  Co.  v.  How,  14  B.  Monr.  426;  27 
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Vi  140;  Oalena  R.  R.  v.  Appleby,  28  111.  290;  Irvim^s  Appeal,  U 
Penn*  266;  People  v.  Manhattan  Co.,  9  Wond.  351;  People  y.  Mar- 
shall, 1  OiL  672.  What  are  reasonable  toUa,  judioia!,  not  legisla- 
tive question.  Wyneham  t.  People,  13  N.  Y.  891;  &reenaugh  y. 
Oreenaugh,  11  Penn.  494;  16  id.  266;  DechaeteUux  y.  Fairchild,  15 
id.  18,  Wyman  y.  Southard,  15  Wheat  46;  Newland  y.  JfariA,  19 
I1L382. 

RiPLBT,  G.  J.  This  action  was  brought  to  test  the  constitution" 
ality  of  (General  Laws  of  1871,  ch.  24,  entitled  ''  an  act  to  regulate 
the  carrying  of  freight  and  passengers  on  all  railroads  in  this  State." 

By  the  rates  established  by  said  act  the  defendant  would  have 
been  entitled  to  demand  and  receive  of  the  plaintiffs,  for  the  service 
by  it  performed  in  the  transportation  of  their  goods  from  Winona 
to  Bochester,  the  sum  of  57  cents. 

The  sum  actually  claimed  by  the  defendant,  viz.:  $1,  was  in 
accordance  with  the  rates  of  freight  upon  property  of  that  kind, 
established  by  the  regular  published  tariff  bills  of  defendant,  and 
was  the  same  rate  and  no  greater  than  that  usually  charged  by  de- 
fendant for  such  service.  It  was  stipulated  by  the  parties,  in  and 
for  all  the  purposes  of  this  action,  that,  if  such  act  is  valid,  opera- 
tive, and  applicable  to  the  defendant  in  this  case,  then  and  in  such 
case  judgment  should  be  for  the  plaintiffs,  otherwise  for  the  de- 
fendant. 

The  defendant  derives  its  existence,  and  its  various  rights  and 
franchises,  so  far  as  is  material  to  the  present  question,  under  the 
foUowing  acts  of  the  legislature  of  the  Territory  and  State  of  Min- 
nesota. 

Laws  1855,  oh.  27;  1857,  Extra  Session,  sub.  ch.  2  of  ch.  1;  Id. 
oh.  15;  Special  Laws,  1862,  ch.  19;  Special  Laws,  1866,  ch.  9. 

By  none  of  them  is  any  authority  to  charge  any  toll  for  freight 
or  passengers  carried  over  its  road  expressly  granted  to  defendant. 

Bat  the  court  below  finds  as  follows: 

**  1.  That  under  and  by  virtue  of  the  defendant's  act  of  incorpo- 
ration, and  the  several  other  aots  pertaining  to  the  subject-matter, 
accepted  and  acted  on  by  the  defendant,  it,  prior  to  the  passage  of 
said  act  of  1871,  possessed  the  implied  right  to  transport  passen- 
gers and  freight  over  its  road,  and  make  and  reoeive  some  chargei 
for  tnch  service. 

**%.  That  this  right,  though  one  arising  by  neoessaiy  implication 
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only,  is  one  of  the  essential  franchises  of  the  corporation,  which  be^ 
came  vested  in  the  company  immediately  upon  its  acceptance  of  itr 
charter,  and  immediately  became  as  sacred  as  any  other  of  its  rights.'^ 

Whether  or  not  the  District  Court  was  right  in  thus  concluding, 
it  is  unnecessary  to  consider.     We  assume,  for  the  purposes  of  thi» 
case,  that  it  was,  and  that  the  defendant  possessed,  as  one  of  it» 
essential  franchises,  the  vested  right  to  demand  and  receive  iOim& 
charges  for  such  transportation  of  freight  and  passengers. 

We  are,  nevertheless,  of  the  opinion  that  the  act  in  question  i» 
valid,  operative  and  applicable  to  the  defendant  in  this  case.  It  ift 
admitted  to  be  so,  unless  it  conflicts  with  those  provisions  of  the^ 
State  and  Federal  constitutions  which  prohibit  the  passage  of  law» 
impairing  the  obligation  of  contracts,  or  unless  it  is  an  usurpation 
by  the  legislature  of  judicial  authority. 

The  contract  between  the  State  and  the  defendant  is  (as  we- 
assume),  that  it  may  make  some  charges  for  such  services  as  afore- 
said.    Its  charter  may  be  amended  by  any  subsequent  legislature 
in  any  manner  not  destroying  or  affecting  defendant's  vested  rights. 
Sec.  15. 

The  act  in  question  fixes  a  vnaximum  toll  for  the  transportation 
of  such  goods  as  those  in  question  in  this  case  over  the  defendanf » 
road.  Does  it  impair  the  obligation  of  the  contract  above  stated, 
for  the  State  thus  to  fix  a  limit  to  the  amount  the  defendant  may 
charge  ? 

The  right  to  demand  and  receive  aofne  toll  is,  we  assume,  one  of 
its  essential  franchises. 

A  franchise,  which,  in  England,  is  a  branch  of  the  royal  prerog- 
ative, subsisting  in  the  hands  of  a  subject,  in  this  country  can 
only  be  derived  from  the  legislature.  Franchises  are  here,  as  in 
England,  privileges  of  the  sovereign  in  the  hands  of  the  subject* 
Whoever  claims  an  exclusive  privilege  with  us  must  show  a  grant 
from  the  legislature.  A  privilege  or  immunity  of  a  public  nature, 
which  cannot  be  legally  exercised  without  legislative  grant,  is  a> 
franchise.  2  61.  Com.  37 ;  2  Kent,  459  \  People  v.  Uiica  Ins.  Oa., 
15  Johns.  358. 

Inasmuch  as  it  is  the  duty  of  the  government,  with  respect  tO' 
the  welfare  of  the  public  in  general,  and  of  trade  in  particular,  ta 
provide  safe  and  commodious  ways  of  communication,  whenoe 
flows  the  right  of  the  State  to  oblige  those  who  make  use  of  thi» 
ways  it  provides  to  contribute  to  the  expense  of  making  and  main* 
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tuning  ihem,  u  e.,  the  right  to  levy  tolls,  it  follows  that  the  right 
to  make  roads  and  leyy  tolls  is  a  prerogative  of  sovereignty,  and, 
in  the  hands  of  a  subject,  is  a  franchise — a  privilege  or  immunity 
•of  a  public  nature,  which  cannot  be  legally  exercised  without  legis- 
lative authority.  Vattel,  Book  1,  ch.  9,  §§  101, 102 ;  2  Kent,  458, 
459. 

Nor  is  there  now  any  question,  at  least  in  this  court,  that  the 
right  to  make  and  maintain  a  railway,  and  take  tolls  or  fares,  is 
juch  a  privilege  or  immunity,  for  the  same  reason  that  the  right 
to  build  an  ordinary  road,  and  levy  tolls  thereon,  is,  viz. :  that  a 
railroad  is  but  an  improved  modem  highway,  one  which  it  is  the 
duty  and  interest  of  the  government  to  construct,  where  the  pub- 
lic interest  and  convenience  demand  it.  Davidson  v.  Commission' 
ws  of  Ramsey  Co.,  18  Minn.  482 ;  18  Wend.  47 ;  Sharpkss  r. 
Mayor,  etc.,  21  Penn.  St.  147 ;  25  Vt  433,  441.  See,  also,  OkoU 
V.  Supervisors  Fon  du  Lae  Co.,  IT.  S.  Supreme  Oourt,  Dec  Term, 
1872. 

This  franchise  of  the  defendant  is  a  privilege  of  the  sovereign 
in  the  hands  of  the  subject.  The  subject  is,  indeed,  in  the  present 
case,  an  artificial  being ;  but  the  sovereign  might  have  placed  this 
privilege  in  the  hands  of  a  natural  person,  and  it  might  have  been 
his  property,  as  it  is  the  defendant's  property. 

In  the  use  the  defendant  shall  make  of  its  property,  this  defend- 
ant is  as  entirely  subject  to  legislative  control  as  such  supposed 
natural  person  would  have  been.     11  Minn,  515. 

The  franchise  in  question,  being  a  privilege  of  the  sovereign, 
imd  which  the  sovereign  could  alone  impart,  was  originally  in  the 
sovereign's  control  in  every  respect. 

It  was,  therefore,  entirely  competent  for  the  legislature,  in  con- 
ferring such  franchise,  to  retain  authority  to  control  the  defendant 
in  its  exercise.  Possessing  such  right  originally,  it  must  continue 
to  possess  it;  that  is  to  say,  it  mttst  retain  it  in  any  given  case,  in 
so  far  as  it  does  not  part  with  it  by  conferring  exemption  there- 
from upon  the  recipient  of  the  franchise. 

It  follows,  as  respects  this  franchise,  that  the  sovereign  which 
•conferred  it  retains  its  original  right  to  control  the  defendant  in 
its  exercise  of  the  same,  in  so  far  as  it  has  not  surrendered  its 
authority. 

The  contract  here,  we  assume,  is  that  the  defendant  may  take 
soime  tolls.     That  is  what  the  sovereign  granted  it    To  the  extent 
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to  wliich  Buoh  a  grant  necessarily  inyolves  exemption  from  legisl*- 
tiye  control,  as  aforesaid^  the  soyereign  has  snrrendered  such 
original  right  of  control — no  farther.  **  The  legislature  may  also 
from  time  to  time  regulate  the  use  of  the  franchise,  and  limit  the 
amount  of  the  toll  which  it  shall  be  lawful  to  take,  in  the  same 
manner  as  they  may  regulate  the  amount  of  toll  to  be  taken  at  a 
ferry,  or  for  grinding  at  a  mill,  unless  they  have  deprived  themselves 
of  that  power  by  a  legislative  contract  with  the  owners  of  the  road,^ 
Per  Walworth,  Ch.,  in  Beekman  y.  Saratoga  and  Schenectady 
R.  R.,  8  Paige,  45. 

The  position  aboye  quoted  was  not  necessary  to  the  decision  of 
the  case  before  the  chancellor;  but  we  cite  it  as  expressing  our  own 
yiews,  as  well  as  those  of  an  eminent  jurist,  on  this  point,  expressed 
when  railroads  were  in  their  infancy.  It  is  one  of  those  plain  and 
simple  propositions,  as  it  seems  to  us,  upon  which,  because  it  is  so 
indisputably  true,  there  can  be  no  accumulation  of  authorities. 

But,  before  railroads  were  known  in  this  country,  a  similar  posi- 
tion had  been  taken  with  respect  to  a  ferry  franchise. 

^'The  legislature,"  says  Chief  Justice  Pabkbb,  ^^  haying  origi* 
nally  the  right  to  grant  the  exclusiye  priyilege  of  transportation 
oyer  public  waters,  and  to  establish  tolls,  eta,  the  grant  of  this 
priyilege  would  always  be  considered  as  subject  to  the  superin- 
tendence of  the  legislature,  unless  that  was  expressly  surrendered.** 
Charles  River  Bridge  y.  Warren  Bridgsy  7  Pick.  611. 

Has  the  State  surrendered  it  with  respect  to  this  highway?  Is 
an  agreement  that  the  defendant  may  take  some  tolls,  expressly  or 
by  necessary  implication  an  agreement  that  the  State  wUl  neyer 
assume  to  regulate  the  use  of  the  franchise  and  limit  the  amount 
of  tolls  the  defendant  may  take? 

This  question  must  be  answered  in  the  negative.  The  State,  we 
assume,  has  conferred  upon  the  defendant  the  right  to  make  some 
charge,  f.  e.,  to  take  some  toll.  Not  any  specified  rates  of  toll,  nor 
to  take  tolls  within  any  designated  limits,  nor  to  take  reasonable 
tolls.  The  right  conferred  is  simply  to  take  tolls.  If  this  zif^i 
cannot,  in  the  nature  of  things,  exist  along  with  the  right  afore- 
said in  the  legislature,  to  regulate  its  use  and  limit  the  amount  of 
tolls  the  defendant  may  take,  then  of  course  the  right  of  contract 
is  gone. 

But  it  is  obyious  that  the  two  can  co-exist,  e.  g.,  a  right  simply  to 
take  same  toll  can  be  exercised  to  its  full  extent  under  a  law  fljdsg 
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%  maximum  rate  of  toll;  for^  in  taking  such  maximum  rate,  gams 
toll  is  taken,  and  the  extent  of  the  right  is  only  to  take  some  tolL 

As,  therefore,  the  fixing  of  maximum  rates  of  toll,  by  the  act  of 
1871,  does  not  interfere  with  defendant's  riglit  to  take  8(nne  tolls, 
it  is  not  unconstitutional,  as  impairing  the  obligation  of  any  con- 
bract  between  the  defendant  and  the  State,  and  it  was  competent 
for  the  legislature  to  enact  it  in  the  exercise  of  its  unsurrendered 
authority,  to  control  the  defendant  in  the  exercise  of  the  franchise 
conferred. 

Nor  is  the  act  in  question  an  usurpation,  by  the  legislature,  of 
judicial  authority.  The  legislature  represents  the  sovereign  in  two 
capacities.  First,  it  represents  the  sovereign  as  a  party  contract- 
mg  with  the  defendant;  Second,  as  the  sole  law-making  power.  In 
the  latter  capacity  it  acts  for  the  sovereign  in  exercising  the  sover- 
eign right  of  control  over  franchises  in  the  hands  of  the  subject, 
and  as  this  right  of  control  can  only  be  exercised  through  the  es- 
tablishment of  some  rule  of  conduct,  that  is  to  say,  by  some  law, 
it  is  necessarily  the  function  of  the  legislature,  as  the  sole  law-mak- 
ing power,  to  establish  such  rule  of  conduct  by  legislation. 

We  have  said  that  the  franchise  in  question  is  not  the  right  to 
take  reasonable  tolls.  As  the  respondent  contends  that  it  is,  and 
its  argument  to  prove  this  act  unconstitutional  is  wholly  based  on 
that  proposition,  it  is  necessary  to  state  the  grounds  of  our  own 
opinion. 

The  right  to  take  some  toll  under  this  charter  is,  as  the  court  bo- 
low  found,  but  an  implied  right.  It  arises  by  ^'  necessary  implica- 
tion only,''  if  it  arises  at  all.  It  can  also  be  by  necessary  implica- 
tion only,  if  at  all,  that  it  is  a  right  to  take  reasonable  tolL 

'^  Whatever  is  essential  to  the  enjoyment  of  the  thing  granted 
will  be  necessarily  implied  in  the  grant."  Go.  Lit  56  a;  Plowd. 
817,  Saunder's  case,  5  Go.  12  a;  Morton,  J.,  in  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  345,  469. 

Without  undertaking  to  pass  upon  the  correctness,  if  this  position 
applied,  as  the  learned  judge  applied  it,  to  grants  from  the  State, 
the  converse  of  the  pro})osition  will  probably  be  admitted  to  be 
true,  viz. :  that  nothing,  which  is  not  thus  essential,  will  be  thus 
implied.  It  is  certainly  not  essential  to  the  enjoyment  of  a  right 
to  take  some  toll  that  the  toll  to  be  taken  should  be  reasonable. 
Therefore  a  right  to  take  reasonable  toll  is  not  implied  in  the  case 
before  us. 
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The  court  below,  however,  find  as  follows  on  this  point,  Ti&: 

''8d.  That  in  the  absence  of  anyproyision  in  the  charter,  or 
other  acts  accepted  by  the  defendant,  fixing  the  amount  of  the 
charges  for  such  service,  the  law,  as  in  other  like  cases,  fixes  them 
at  reasonable  rtUes.*^ 

Its  reasons  for  the  conclusions  are  thus  stated: 

**  On  this  point  it  would  seem  that  there  can  be  no  essential  dif* 
ference  between  this  and  any  ordinary  contract,  similar  in  charac- 
ter, between  private  individuals;  the  contract,  on  the  one  hand, 
calling  for  the  performance  of  certain  labor  or  other  duties,  and, 
on  the  other,  no  compensation  being  specifically  fixed.  The  law 
in  that  case,  as  in  this,  would  fix  the  compensation  at  a  reasonable 
one,  to  be  determined,  in  case  of  controversy,  by  judicial  examina- 
tion and  determination,  from  all  the  facts  of  the  case/' 

The  District  Court  here,  as  it  seems  to  us,  confounds  two  entirely 
different  things.  The  '^  other  like  cases,''  by  which  the  court  was 
guided  in  arriving  at  its  said  conclusion,  are  the  contracts  between 
private  individuals  above  mentioned.  As,  if  one  agrees  to  perform 
work  and  labor  for  me,  and  I  agree  that  I  will  pay  him  for  it,  with- 
out more,  he  can  recover  upon  a  quantum  meruit^  because  the  law 
implies  a  promise  on  my  part  to  pay  him  what  such  service  was 
reasonably  worth. 

But  that  is  not  a  '^  like  case  "  to  the  contract  before  us  between 
the  State  and  this  defendant,  with  respect  to  which  our  inquiry  is, 
what  did  the  State  grant  ? 

The  contract  before  us  is  not  a  contract  by  the  defendant,  on  the 
one  hand,  to  perform  labor  or  other  service  for  the  State,  and  by 
the  State,  on  the  other  hand,  to  pay  defendant  for  the  same.  It  is 
a  contract  by  which  the  State  granted  to  the  defendant  the  exclu- 
sive right  to  make,  maintain  and  operate  this  highway  with  its 
•cars  and  engines,  and  to  levy  a  toll  upon  that  portion  of  the  public 
using  the  same. 

The  State  may  be  supposed  to  have  been  moved  to  make  the 
grant  by  considerations  of  the  benefits  expected  to  accrue  to  the 
public  by  the  making  and  mamtenance  of  this  highway  by  the 
defendant. 

The  service  for  which  the  District  Court  finds  that  the  defendant 
Is  entitled  to  receive  what  it  is  reasonably  worth,  is  performed  for 
those  who  travel  and  send  goods  over  its  road,  those  as  to  whom,  if 
the  defendant  were  an  ordinary  carrier  on  the  highway,  the  law,  in 


OCTOBER  TERM,  1872.  358 

BUke  ▼.  Winona  and  St.  Peter  BailitMMl  Om 

the  abaence  of  a  special  contract^  would  imply  a  promise  to  pay 
what  snch  seryice  was  reasonably  worth. 

The  contract  the  District  Court  had  in  mind  was  a  supposed 
implied  contract  between  defendant  and  these  plaintiffs,  for  in* 
stance,  or  any  other  indiyidual  for  whom  it  carries  freight,  that,  in 
consideration  of  such  carriage,  the  consignor  will  pay  a  quantum 
meruit  therefor.  But  it  takes  toll  by  yilrtue  of  no  such  implied 
contract. 

The  title  of  the  defendant  to  its  right  to  demand  compensation 
for  this  service  is  not  deriyed  to  it  upon  common-law  principles, 
and  is  not  to  be  measured  by  the  rules  of  the  common  law;  and 
whether  it  may  lawfully  demand  compensation  from  a  person  who 
uses  its  highway  for  the  carriage  of  goods  in  the  only  way  in  which 
it  can  be  used,  depends,  upon  the  language  of  its  charter,  and  not 
upon  the  rules  of  the  common  law.  Ferrine  v.  Canal  Company,  9 
How.  172. 

The  right  to  exact  tolls,  or  charge  freights,  is  granted  for  a  ser- 
yice to  the  public.  The  defendant  is  compellable  to  permit  the 
public  to  use  this  highway  in  the  way  in  which  it  can  be  used. 
Olcott  V.  Supervisors,  supra. 

Being  a  public  highway,  the  defendant's  road,  under  this  charter, 
is  as  free  to  the  public,  paying  toH,  as  any  other  highway;  and  it 
would  certainly  have  been  none  the  less  a  public  highway,  if  the 
legislature,  contrary  to  what  we  have  assumed  to  be  the  case,  had 
not  granted  the  defendant  the  right  to  take  tolL  If  it  had  accepted 
a  charter  which  denied  to  it  the  right  to  take  toll,  it  is  impossible 
to  see  upon  what  principle  it  could  contend  that  it  was  not  com- 
pellable to  permit  the  public  to  use  it  without  paying  toll. 

It  is  certain  that  the  defendanc's  right  to  toll  does  not  rest  upon 
any  implied  promise,  on  the  part  of  these  plaintiffs,  for  instance, 
or  any  other  consignor,  to  pay  it  what  the  transportation  of  their 
property  was  reasonably  worth.    Ferrine  y.  Canal  Company,  supra. 

The  defendant  owns  the  right  to  levy  a  tolL  It  was  an  attribute 
of  sovefeignty,  and  the  sovereign  has  granted  it  to  the  defendant. 
The  contracts  between  individuals,  to  which  the  District  Court 
refers,  have  no  analogy,  therefore,  to  the  contract  before  us.  They 
furnish  no  basis  for  a  conclusion  that,  in  the  present  case,  the  sov- 
ereign has  agreed  with  the  defendant  that  it  may  demand  and 
receive  from  those  who  use  its  road  what  snch  use  is  reasonably 
worth. 
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The  State  granted  to  defendant  this  right  to  levy  same  toll.  The 
contract  does  not  fix  the  rates  of  toll  which  it  may  levy.  The  only 
logical  conclusion  is,  that  the  defendant  may  fix  them  itself,  snb- 
joct  to  legislative  superintendence. 

What  was  said  by  Mr.  Justice  Mobtok  in  the  Charles  riyer 
bridge  case  is  applicable  here,  except  as  to  any  argument  from 
usage.  '*  It  is  apparent,  from  the  examination  of  the  several  acts 
and  the  usage  under  them,  that  the  college  took  and  held  the 
(ferry)  franchise,  subject  to  the  general  superintendence  and  regu- 
lation of  the  legislature  of  the  Commonwealth.  Neither  the  man- 
agement of  the  ferry,  nor  the  number  of  boats  to  be  employed,  nor 
the  rate  of  toll  is  established  in  either  of  these  acts.  Was  the  power 
to  regulate  these  subjects  granted  to  the  college,  or  reserved  to  the 
legislature  ?  If  the  former,  the  public  convenience,  so  far  as 
related  to  transportation  across  the  river  by  this  ferry,  was  made 
to  depend  upon  the  pleasure  of  an  interested  corporation,  instead 
of  the  sovereign  power  of  the  State.  It  cannot  be  supposed  that 
the  college  had  the  exclusive  right  to  the  transportation  across  the 
river,  and  also  the  unlimited  power  to  fix  the  rate  of  toll  for  such 
transportation.  The  college,  in  accepting  the  right  granted,  as- 
sumed corresponding  obligations.  If  they  were  to  receive  the 
profits  of  the  ferry,  they  were  bound  to  furnish  reasonable  accom* 
modation  for  the  public,  to  submit  to  the  general  regulation  of 
ferries  throughout  the  State,  and  to  take  such  just  and  reasonable 
toll  as  from  time  to  time  the  legislature  should  establish."    P.  448. 

It  may  be  asked  if  this  is  the  only  limit,  if  the  defendant  can 
oppress  the  public  with  impunity  by  exacting  excessive  tolls,  so 
long  as  the  legislature  does  not  see  fit  to  interfere  f 

It  is  not  necessary  to  consider  how,  upon  our  assumption  afore- 
said, it  might  have  been  under  the  defendant's  original  act  of  in- 
corporation, and  other  acts  relating  to  it  prior  to  the  act  of  Feb.  28, 
1866.  That  act,  which  the  defendant  accepted,  extended  the  time 
for  its  performance  of  the  conditions,  upon  which  any  right  on  its 
part  to  the  franchises  which  it  now  owns  was  contingent,  but  upon 
the  express  condition  that  it  should  '*  be  bound  to  carry  freight 
and  passengers  upon  reasonable  terms.''  There  was,  therefore, 
prior  to  the  act  of  1871,  that  express  limitation  upon  any  discre- 
tionary right  to  fix  the  rate  of  toll  and  fare. 

Nor  does  the  act  of  1866  imply  any  surrender  by  the  State  of  its 
power  to  regulate  tolls.    There  can  be  no  plainer  nan  $egmi%ir  than 
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to  say  thftt,  because  the  defendant  cannot  lightfolly  lerj  tzoesaiTe 
toll^  therefore  the  State  has  parted  with  its  right  to  r^golato  its 
rates  of  tolL 

As  these  considerations  dispose  of  the  present  case,  it  is  nnneeea- 
saiy  to  consider  whether^  supposing  the  condnsion  of  the  District 
Oourt  last  above  noticed  to  be  a  correct  one,  its  conclusion  that  the 
act  of  1871  aforesaid  was  unconstitntional  would  necessarily  follow; 
and  as  to  that  we  give  no  opinion.  In  conformity  with  the  agree- 
ment of  the  parties,  the  judgment  appealed  from  must  be  reTeraed^ 

and  judgment  entered  for  plaintiffs. 

Ordered  aooardinglj/^ 


Mabsh  y.  ABMSTBOire,  appellant 

(aOMiim.8L) 

ImiMeihm^^  8taU  court  m  to  tr€$pa98e$  by  U.8,  ma/nkoL    B^mkruptt^'^ 

partie$  to  proee&ding$  in, 

A  United  States  manhal,  holding  a  warrant  iasned  in  prooeedinga  in  bank- 
rapt^,  commanding  him  to  take  poeBOBsion  of  the  propertj  of  the  bankrapt 
is  not  protected  when,  in  the  execntion  of  hla  writ,  he  takes  posseflsion  of  ihM 
propertj  of  another,  but  is  as  mnch  a  wrong-doer  aa  a  private  person,  and  is 
liable  to  an  action  in  the  State  courts  for  the  trespass. 

The  only  parties  to  a  bankmpt^^  proceeding  are  the  bankrapt,  his  assignee 
and  deditofs.  Matters  InTolving  the  interest  of  other  parties  can  onl j  be  de> 
termined  by  actions  which  are  separate  from  the  proceedings  in  bankiuptey 

ACTION  by  Fayette  Marsh  and  E.  G.  Palmer,  administrators, 
ete.y  of  one  Gomstock,  against  Augustus  Armstrong,  to  re- 
cover for  the  alleged  wrongful  teking  of  property  claimed  to  belong 
to  plaintifiTs  intestate.  The  facte  fully  appear  in  the  opinion. 
The  yerdict  below  was  in  favor  of  plaintiff.  From  an  order  deny- 
ing a  new  trial  defendant  appealed. 

John  B.  it  W.  Hm  Sanborn,  with  Lampreys^  for  appellant. 
Davi$  S  0  ^Brieny  with  H.  H.  Finkg,  for  respondents. 


MdMiLLAJif  J.    This  action  is  brought  to  recover  damages  tram 
the  defendant  for  the  unlawful  taking  and  detention  of  certain  per* 
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sonal  property  deeoribed  in  the  complaint.  The  plaintifis  claim  that 
the  intestate,  Gomstocky  was  the  owner  and  in  possession  of  the  prop- 
erty at  the  time  it  was  taken  by  the  defendant  They  claim,  and 
there  is  eyidence  tending  to  show,  that  he  purchased  the  same  from 
Henry  H*  Finley  in  his  own  right,  and  as  agent  of  one  S.  A.  Beecher, 
Finley  and  Beecher  respectively  haying  obtained  title  to  the  same 
tinder  two  chattel  mortgages  executed  to  them  respectively  by  one 
Jonathan  Hitchcock.  The  defendant's  claim  is  that  as  United 
States  marshal  for  the  district  of  Minnesota  he  seized  the  said  prop- 
erty under  and  by  virtue  of  a  warrant  of  seizure  issued  out  of  the 
District  Court  of  the  United  States  for  the  district  of  Minnesota  in 
a  proceeding  in  bankruptcy  in  said  court  against  said  Hitchcock 
instituted  by  one  of  his  creditors  ;  that  the  said  property  belonged 
to  said  Hitchcock;  that  the  chattel  mortgages  to  Finley  and 
Beecher,  respectively,  were  fraudulent  and  void,  and  that  Corn- 
stock,  before  his  alleged  purchase  of  the  property,  or  before  he  paid 
any  portion  of  the  purchase  price  of  the  property,  had  notice  that 
the  mortgages  were  fraudulent.  Other  defenses  are  pleaded  and 
relied  on,  to  which  reference  may  subsequently  be  made. 

Upon  the  trial  of  the  cause  there  was  evidence  tending  to  show 
that  on  the  18th  or  19th  day  of  July,  1871,  Finley,  for  himself, 
and  as  the  agent  of  Beecher,  sold  and  delivered  the  property  men- 
tioned in  the  complaint  to  Comstock,  in  c  onsideration  whereof 
Oomstock  agreed  to  transfer  to  the  vendors  a  promissory  note  made 
by  Grant  &  Brosseaa,  to  his  order,  for  two  thousand  dollars  with 
interest,  but  the  note  was  not  transferred  and  delivered  to  the  ven- 
dors till  the  next  day,  and  that  after  the  delivery  of  the  property, 
and  before  the  payment  of  any  part  of  the  purchase  price,  i.  «., 
before  the  transfer  and  delivery  of  the  note  to  the  vendors.  Corn- 
stock  was  informed  of  the  fraud  in  the  respective  mortgages  from 
Hitchcock  to  Finley  and  Beecher.  Other  evidence  tending  to 
prove  notice  to  Comstock  of  the  fraud  between  the  times  the 
property  was  delivered  and  the  purchase  price  paid,  was  offered 
upon  the  trial  and  rejected  by  the  court ;  and  in  several  instruo- 
tions  the  court  charged  the  jury,  that  if  Comstock  purchased  and 
took  possession  of  the  property  and  agreed  to  pay  therefor,  that  he 
was  bound  to  pay  the  purchase  prioe  irrespective  of  intervening 
Qotioe  of  fraud.  This  was  erroneous.  The  rule  is  well  settled  that^ 
to  constitute  a  bona  fide  purchaser  for  a  valuable  consideration, 
he  must  be  without  notice  of  the  rights  and  equities  with  which  it 
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U  sought  to  charge  him,  not  only  at  the  time  of  his  purchasey  but 
also  at  the  time  of  the  actual  payment  of  the  consideration*  Miner 
y.  WiUoughby  and  Potpers,  3  Minn.  232,  and  authorities  cited. 
This  will  require  us  to  grant  a  new  trial. 

There  are  some  other  points  raised  which,  in  view  of  a  re-thal, 
should  be  determined  at  this  time.  The  defendant  requested  the 
court  to  charge  the  jury  as  follows :  '*  If  the  jury  are  satisfied 
from  the  evidence  that  the  property  described  in  the  complaint 
had  been  taken  possession  of  and  seized  by  the  defendant,  he  being 
United  States  marshal  for  the  district  of  Minnesota,  as  such  mar- 
shal, under  a  warrant  of  seizure  in  due  form  of  law  issued  out  of 
and  under  the  seal  of  the  United  States  District  Oourt  for  said 
district  of  Minnesota,  and  duly  delivered  to  said  marshal  for  service 
under  proceedings  in  a  suit  in  bankruptcy  instituted  by  a  creditor 
of  said  Hitchcock,  in  said  court,  and  then  pending  in  said  court 
against  him  prior  to  the  commencement  of  this  action,  then  said 
United  States  court  obtained  first  and  exclusive  jurisdiction  of  the 
subject-matter  of  this  action,  and  all  claims  and  controversies 
resi)ecting  the  property  so  seized  and  the  proceeds  thereof,  and 
your  verdict  must  be  for  the  defendant. ''  The  court  refused  so  to 
charge,  and  the  defendant  excepted  to  said  ruling. 

The  answer  of  the  defendant  sets  up  the  institution  and  pen- 
dency of  a  suit  or  proceeding  in  the  District  Court  of  the  United 
States  for  the  district  of  Minnesota,  in  bankruptcy,  to  have  Jona- 
than Hitchcock  adjudged  a  bankrupt.  In  this  proceeding  the 
warrant  of  seizure  was  issued  to  the  United  States  marshal,  under 
which  he  took  the  jfropertj  described  in  the  complaint. 

No  other  suit  or  action  is  pleaded  than  the  one  mentioned.  The 
warrant  of  seizure  authorized  the  marshal  to  take  the  property  of 
Hitchcock,  the  bankrupt,  but  not  of  any  other  person.  While 
acting  within  the  command  of  the  writ  the  officer  is  protected,  but 
when,  in  the  execution  of  the  writ,  he  takes  property  belonging  not 
to  the  bankrupt  but  to  another  person,  he  is  as  much  a  wrong-doer 
as  if  acting  in  a  private  capacity,  and  the  act  differs  not  in  its 
nature  from  any  other  trespass.  MoUison  v.  JEcUon,  16  Minn.  426 ; 
8.  0.,  10  Am.  Rep.  150. 

It  is  claimed  by  the  defendant,  that  the  suit  in  bankruptcy 
against  Hitchcock  having  been  instituted  in  the  United  States 
oourt  and  the  warrant  under  which  the  marshal  attempted  to  jus* 
tify  having  issued  therein,  the  United  States  court  has  obtained 
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jarisdiotion  of  all  qnestioiiB  affecting  the  title  to  the  property 
claimed  to  be  Hitchoook's. 

The  proceeding  in  bankruptcy  is  for  the  porpoee  of  determining 
that  Hitchcock  is  a  bankrupt^  and  distributing  his  assets  among 
his  creditors.  It  is  a  summary  proceeding,  and^  under  the  bank- 
rupt law,  is  exclusiyely  within  the  jurisdiction  of  the  United  States 
courts.  The  only  parties  to  the  proceeding  are  the  debtor,  his 
assignee  and  his  creditors.  In  the  course  of  the  suit  circumstances 
may  arise  which  render  it  necessary  that  other  proceedings  be  insti- 
tuted in  which  other  persons  shall  become  parties ;  as  where  con- 
flicting claims  of  title  to  property  claimed  to  belong  to  the  debtor 
arise,  actions  at  law^  or  suits  in  equity  must  be  instituted  in  which 
the  persons  claiming  interests  adverse  to  the  debtor  shall  be  parties, 
and  in  which  their  rights  may  be  determined  by  due  course  of  law. 
But  these,  when  instituted,  are  actions  distinct  from  the  proceeding 
in  bankruptcy,  and  may  be  instituted  in  the  Federal  or  State 
court,  and  until  they  are  instituted  it  cannot  be  said  that  any  court 
has  assumed  jurisdiction  of  their  subject-matter.  It  is  not  claimed 
that  any  such  suit  or  action  has  been  instituted  in  this  instance, 
and  the  plaintiff,  not  being  a  creditor  of  Hitchcock,  and,  therefore, 
not  a  party  to  the  pending  proceeding  in  bankruptcy  against  him, 
would  not  be  affected  by  it.  It  is  true  the  Federal  court  in  this 
instance  has  obtained  the  custody  of  the  property,  the  ownership  of 
which  is  claimed  by  the  plaintiff ;  but  since  no  claim  of  possession 
of  the  property  is  set  up  in  this  action,  there  can  be  no  interfer- 
ence with  the  property  in  the  custody  of  the  United  States  court 
in  the  proceedings  in  bankruptcy,  and  no  conflict  can  ensue  between 
the  Federal  and  State  courts.  This  action  is  properly  brought  in 
the  State  court.  Buck  y.  CoUathy  7  Minn.  310 ;  Buck  y.  Colbaik^ 
3  Wall.  334 ;  Smith  y.  Mason,  14  id.  419 ;  Marshall  v.  Etiox,  18 
id.  555  ;  In  re  Isaac  Marks,  2  Bank  Beg.  175. 

It  is  claimed  by  the  appellant  that  Comstock,  by  presenting 
his  petition  to  the  United  States  court  to  stay  the  order  for  the 
sale  of  the  property  as  perishable  property,  submitted  himself  to 
the  jurisdiction  of  that  court ;  became  a  party  to  the  proceeding  in 
bankruptcy,  and  his  title  to  the  property  was  adjudicated  therein. 
If  it  should  be  held  that,  by  presenting  the  petition  referred  to, 
Comstock  submitted  the  jurisdiction  of  his  person  to  that  tribunal^ 
still  we  haye  already  seen  that  the  District  Oourt  in  bankruptcy  had 
no  jurisdiction  to  adjudicate  in  that  proceeding  the  question  of  hit 
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title  to  the  property.  His  consent  could  not  confer  jurisdiction. 
Smith  T.  Mtuon,  9upra;  Marshal  y.  Knox,  supra.  But  further,  it 
does  not  appear  that  any  adjudication  of  that  question  was  in  fact 
made  in  that  proceeding.  The  petition  of  Comstock  to  the  District 
Court  of  the  United  States  was  solely  for  a  stay  of  proceedings 
under  the  order  of  sale  of  the  properly  as  perishable  property,  that 
he  might  have  an  opportunity  to  substantiate  his  claim  to  said 
properly  against  all  persons.  The  petition  was  denied.  This  pro- 
ceeding, we  think,  did  not  make  Comstock  a  party  to  the  suit  in 
bankruptcy ;  the  proceedings,  therefore,  are  not  binding  upon  him, 
and  the  records  in  that  suit  were  not  the  best  eyidence  to  prove 
the  insolvency  of  Hitchcock  at  the  time  of  making  the  mort- 
gages to  Finley  and  Beecher,  under  which  Comstock  purchased, 
and  were  not  admissible  for  that  purpose.  The  court  at  plain- 
tiff's request  charged  the  jury  as  follows  :  ^^  Fraud  is  not  to  be 
presumed  in  this  case ;  the  defendant  is  bound  to  prove  it  as 
against  Comstock."  To  this  instruction  the  defendant  excepted. 
By  §  1  of  ch.  39,  Gen.  Stat,,  it  is  provided  as  follows:  "Every 
mortgage  on  personal  property,  which  is  not  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  mortgaged,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mortgagor,  and  as  against  sub- 
sequent purchasers  and  mortgagees  in  good  faith,  unless  it  appears 
that  such  mortgage  was  executed  in  good  faith,  and  not  for  the 
purpose  of  defrauding  any  creditor,  and  unless  the  mortgage,  or  a 
true  copy  thereof,  is  filed  as  hereinafter  provided."  Oen.  Stat., 
p.  326. 

It  is  claimed  by  the  appellant  that  under  this  section  the  burden 
of  proof  was  upon  Comstock  to  show  that  the  mortgages  to  Finley 
and  Beecher  were  in  good  faith,  and  not  for  the  purpose  of  defraud- 
ing any  creditors. 

Comstock  is  not  a  party  to  the  mortgages,  but  claims  title  to  this 
property  as  the  vendee  of  Finley  and  Beecher,  the  mortgagees. 
It  appears  from  the  evidence  that,  at  the  time  of  the  sale  of  the 
property  to  him,  Finley  and  Beecher  respectively  were  in  actual 
possession  thereof  under  their  mortgages,  and  had  been  so  in  pos- 
session for  some  time  previous  thereto,  and  that,  by  the  terms  of 
the  mortgages,  the  possession  and  power  of  disposition  by  public  or 
private  sale  was  conferred  on  the  mortgagees.  Under  such  cir- 
cumstances we  think  the  statute  is  not  applicable.     Comstock 
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atandfl  as  any  other  purchaser,  and  (he  burden  of  proof  is  upon  the 
defendant  to  show  that  the  sale  to  him  was  not  bona  fide.  If  this 
were  not  so,  every  owner  of  personal  property,  the  title  to  which 
was  obtained  by  any  previous  owner  under  a  chattel  mortgage, 
would  be  compelled  to  show  that  such  mortgage  was  not  fraudu- 
lent, if  his  title  were  attacked  by  any  creditor  of  the  mortgagor* 
The  exception  to  the  charge  is  not  well  taken. 

These  views  dispose  of  all  the  questions  which  we  deem  important 
in  view  of  a  retrial  of  the  cause.  Very  many  of  the  exceptions  in 
the  case  are  not  specifically  discussed,  because  they  involve  the 
same  principles  as  those  above  determined. 

The  order  denying  a  new  trial  is  reversed. 

Order  revereed. 


Jaoobus  ▼•  St.  Paul  &  Ghioaoo  Railway  Co.,  appellant 

(SO  Minn.  I».) 

I 

(hmer  qfpoitMffen — liable  to  gratuUoui  passengers  for  negligence.    CknUfiXm' 

tory  negligence — riding  in  baggage  ear. 

PlalntUr  wa8  injured  while  riding  aa  a  passenger  upon  defendant's  railwaj 
apon  a  free  pass.  The  pass  contained  the  statement  that  it  was  issaed 
"  apon  the  conditions  indorsed  hereon,"  which  were  these :  "  The  person  who 
accepts  and  ases  this  free  ticket  thereby  assumeb  all  risk  of  accident,  and 
agrees  that  the  company  shall  not  be  liable  under  any  circumstances,  whether 
by  negligence  of  its  agents  or  otherwise,  for  any  injury  of  the  person,  or  for 
any  loss  or  injury  to  his  property,  while  using  or  having  the  benefit  of  it.** 

HM,  that  defendant  was  bound  to  exercise  the  same  degree  of  care  for  a 
gratuitous  passenger  as  would  be  required  in  the  case  of  a  passenger  pay- 
ing  fare,  and  was  held  to  the  same  liability,  and  the  condition  In  the  pass 
did  not  absolve  it  from  liability.    {See  note,  p.  367.) 

Plaintiff,  when  injured,  was  in  the  baggage  car,  with  the  knowledge  of  the 
conductor.  Held,  that  the  fact  that  this  was  contrary  to  the  rales  of  defend- 
ant, of  which  plaintiff  had  knowledge,  did  not  render  plaintiff  guilty  of  eon* 
tributory  negligence,  which  would  preclude  a  recovery. 

AOTION  by  D.  Jacobus  to  recover  damages  received  by  him  while 
riding  as  a  passenger  on  defendant's  railway*  The  answer  set 
up  that  he  was  traveling  on  a  free  pass,  containing  conditions 
against  liability,  and  that  he  was  guilty  of  contributory  negligence. 
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The  facts  folly  appear  in  the  opinion.  The  yerdict  of  the  jury  at 
the  trial  below  was  in  favor  of  plaintiff.  From  an  order  refusing 
to  set  aside  the  Terdict  and  denying  a  new  trial  defendant  appealed 

BigdoWy  Flandrau  A  Clark,  for  appellant.  The  conditions  in 
the  pass  relieved  defendant.  Kinney  y.  R,  R,y  34  N.  J.  513;  3  Anu 
Bep.  266;  BisaM  v.  N.  Y.  C.  R.  A,  26  N.  Y.  442.  Plaintiff  con- 
tributed  to  the  accident  and  cannot  recoyer.  Hazxard  y.  R.  R., 
26  m.  Opinion,  383-4;  Chamberlain  y.  R.  R.y  11  Wis.  238,  Opin- 
ion, 247;  2  Bedf.  on  Railways,  186,  note. 

L  F.  D.  Heard,  for  respondent. 

Bebbt,  J.  The  plaintiff  brings  this  action  to  recoyer  damages 
for  injuries  occasioned  to  his  person  by  the  alleged  gross  negligence 
of  defendant's  servants  in  charge  of  defendant's  railway  train,  upon 
which  plaintiff  was  traveling.  Plaintiff  was  riding  upon  a  free  pass^ 
which,  together  with  the  conditions  indorsed,  is  in  these  words,  viz. : 

,    '^  St.  Paul  &  Ghioaqo  Railway. 

''Pass  D.  Jacobus  upon  the  conditions  indorsed  hereon,  until 
Deo.  31st,  1871,  unless  otherwise  ordered.     Not  transferable. 

D.  C.  Shepabd, 

Chf.  Eng.  and  Supt** 

"  Conditions. 

''The  person  who  accepts  and  uses  this  free  ticket  thereby 
assumes  all  risk  of  accident,  and  agrees  that  the  company  shall  not 
be  liable  under  any  circumstances,  whether  of  negligence  of  its 
agents  or  otherwise,  for  any  injury  of  the  person,  or  for  any  loss  or 
injury  to  his  property,  while  using  or  having  the  benefit  of  it^' 

Upon  the  pleadings  and  the  charge  of  the  court,  the  first  ques- 
tion arising  in  this  case  is,  whether  the  pass  with  its  conditions 
protects  defendant  from  liability  for  injury  received  by  plaintiff 
while  riding  upon  such  pass,  even  though  the  injury  was  caused  by 
gross  negligence  upon  defendant's  part  In  our  opinion,  this  ques- 
tion should  be  answered  in  the  negative,  for  the  reason  that  the 
degree  of  care  and  diligence  exacted  of  a  bailee  should  be  propor- 
tioned to  the  importance  of  the  business  and  of  the  interests  at 
stake.  HaUey  v.  Boston  Oas-Light  Co.,  8  Gray,  131 ;  67  Me.  202^ 
Vol.  XVIII.  —  4t) 
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''The  law  imposes  upon  the  common  oarrier  of  passengers  the 
greatest  care  and  foresight  for  the  safety  of  his  passengers,  and 
holds  him  liable  for  the  slightest  neglect"  McLean  t.  Burbank, 
11  Minn.  28&  And  for  like  reasons  the  same  extreme  care  is 
required,  though  the  passenger  be  carried  gratuitously.  Haying 
undertaken  to  carry,  the  duty  arises  to  carry  safely.  PAiL  and 
Reading  £.  R.  Co.  v.  Derby,  14  How.  (U.  S.)  486 ;  NoUan  v. 
Weetem  Railway,  15  N.  Y.  444 ;  Steamboat  New  World  t.  King^  16 
How.  (TJ.  S.)  474 ;  2  Redf.  on  Railways,  184,  185,  and  notes ; 
Perkins  v.  N.  Y.  Central  R.  W.  Co.,  24  N.  Y.  200 ;  Todd  v.  Old  Col 
and  F.  R.  R.  Co.,  3  Allen,  21. 

In  the  case  at  bar,  howeyer,  the  plaintiff  was  not  merely  a  gratui- 
tous passenger,  i.  e.,  a  passenger  carried  without  payment  of  fare  or 
other  consideration.  He  was  a  passenger  upon  a  free  pass  expressly 
conditioned  that  the  defendant  should  not  be  liable  to  him  for  any 
injury  of  his  person  while  he  was  using  or  haying  the  benefit  of 
such  pass.  Does  this  circumstance  distinguish  his  case  from  that 
of  a  merely  gratuitous  passenger?  Upon  the  question  whether 
conditions  of  this  kind  are  yalid  and  effectual  to  exonerate  the 
carrier  of  passengers,  the  adjudications  differ.  In  New  York,  the 
conditions  appear  to  be  held  sufficient  to  absolve  the  carrier  from 
liability,  even  for  the  gross  negligence  of  his  employees.  Wells  y# 
N.  Y.  C.  R.  R.  Co.,  24  N.  Y.  18i;  Perkins  v.  N.  Y.  C.  R.  R.  Co., 
id.  196;  Bissell  v.  N.  Y.  C.  R.  R.  Co.,  25  id.  442.  In  New  Jersey, 
it  is  held  that  such  conditions  are  good  as  against  ordinary  negli« 
gence,  with  a  very  decided  intimation  that  the  exemption  from 
liability  comprehends  gross  negligence  also.  Kinney  v.  Cent.  R*  B. 
Co.,  34  N.  J.  513. 

In  Pennsylvania,  Illinois,  Indiana  and  several  other  States,  the 
courts  hold  that  no  such  condition  will  avail  to  protect  the  carrier 
from  responsibility  for  the  gross  negligence  of  its  employees.  ilL 
Cent.  Co.  v.  Read,  37  111.  484;  19  id.  136;  The  Ind.  Cent.  R.  Co.  y. 
Munday,  21  Ind.  48;  Penn.  R.  Co.  v.  McChskey^s  Adm*r,  23  Penn. 
532;  Mobile  and  Ohio  Railway  v.  Hopkins,  41  Ala.  489. 

There  are  two  distinct  considerations  upon  which  the  stringent 
rule  as  to  the  duty  and  liability  of  carriers  of  passengers  rests. 
One  is  a  regard  for  the  safety  of  the  passenger  on  his  own  account^ 
and  the  other  is  a  regard  for  his  safeiy  as  a  citizen  of  the  States 
The  latter  is  a  consideration  of  public  policy  growing  out  of  the 
interest  wh^ch  the  State  or  government  as  parens  patrim  has  in 
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protecting  the  lives  and  limbs  of  its  subjects.  Shearm.  &  Redf. 
on  Neg.,  §  24;  a  P,  d  A.  R.  Co.  v.  Ourran,  19  Ohio  St  11;  S.  0., 
2  Am.  Rep.  362 ;  Phil,  and  Reading  R.  R.  Co.  y.  Derby y  eupraj 
Steamboat  New  World  v.  King^  supra;  Smith  t.  N.  F.  C  R.  R.  Co., 
24  N.  Y.  222;  7».  C.  R.  Co.  v.  Read,  supra;  Penn.  R.  Co,  v.  Hen- 
dereon,  61  Penn.  316;  Biseell  t.  N.  T.  C.  R.  R.  Co.,  26  N.  Y.  466, 
per  Denio,  J. ;  N.  T.  C.  R.  R.  Co.  v.  Lockwood,  17  Wall.  357;  S.  C, 
10  Am.  Rep.  366. 

So  far  as  the  consideration  of  public  policy  is  concerned,  it  can 
not  be  oYcrridden  by  any  stipulation  of  the  parties  to  ihe  contract 
of  passenger  carriage,  since  it  is  paramount  from  its  very  nature. 
No  stipulation  of  the  parties  in  disregard  of  it,  or  inyolving  its 
sacrifice  in  any  degree,  can  then  be  permitted  to  stand.  Whether 
the  case  be  one  of  a  passenger  for  hire  —  a  merely  gratuitous  pas* 
senger  —  or  of  a  passenger  upon  a  conditioned  free  pass,  as  in  this 
instance,  the  interest  of  the  State  in  the  safety  of  the  citizen  is 
obyiously  the  same.  The  more  stringent  the  rule  as  to  the  duty 
and  liability  of  the  carrier,  and  the  more  rigidly  it  is  enforced, 
the  greater  wiU  be  the  care  exercised,  and  the  more  approximately 
perfect  the  safety  of  the  passenger.  Any  relaxation  of  the  rule  as 
to  duty  or  liability  naturally,  and  it  may  be  said  inevitably,  tends 
to  bring  about  a  corresponding  relaxation  of  care  and  diligence 
upon  the  part  of  the  carrier.  We  can  conceive  of  no  reason  why 
these  propositions  are  not  equally  applicable  to  passengers  of  either 
of  the  kinds  above  mentioned. 

It  is  said,  however,  that  it  is  unreasonable  ''to  suppose  that  the 
managers  of  a  railroad  train  will  lessen  their  vigilance  and  care  for 
the  safety  of  the  train  and  its  passengers  because  there  may  be  a 
few  on  board  for  whom  they  are  not  responsible.^'  In  the  first 
place,  if  this  consideration  were  allowed  to  prevail,  it  would  prove 
too  much;  for  it  could  be  urged  with  equal  force  and  propriety  in 
the  case  of  a  merely  gratuitous  passenger,  as  in  a  case  like  this  at 
bar.  Yet,  as  we  have  seen,  no  such  consideration  is  permitted  to 
relieve  the  carrier  from  the  same  degree  of  liability  for  a  gratuitous 
passenger,  as  for  a  passenger  for  hire. 

Again,  suppose  (what  is  not  at  all  impossible  or  improbable,  as 
for  instance  in  case  of  a  free  excursion),  that  most  or  aU  of  the 
passengers  upon  a  train  were  gratuitous,  or  riding  upon  conditioned 
free  passes,  the  consideration  urged  would  be  no  answer  to  a  claim 
that  the  carrier  should  be  responsible.     A  general  rule  can  hardly 
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be  baaed  upon  such  calcalations  of  chances.  Morcoyer,  while  it 
might  not  ordinarily  occur  that  the  presence  of  a  free  passenger 
npon  a  train,  for  injury  to  whom  the  carrier  would  not  be  liable, 
would  tend  to  lessen  the  carrier's  sense  of  responsibility  and  hit 
rigilance,  it  still  remains  true  that  the  greater  the  sense  of  respond- 
bility,  the  greater  the  care ;  and  that  any  relaxation  of  responsi* 
bility  is  dangerous. 

Besides  these  considerations,  it  is  to  be  remembered  that  the  care 
and  Tigilance  which  a  carrier  exercises  do  not  depend  alone  upon  a 
mere  sense  of  responsibility,  or  upon  the  existence  of  an  abstract 
rule  imposing  stringent  obligations  upon  him.  It  is  the  enforce- 
ment of  the  rule,  and  of  the  liability  imposed  thereby  —  the 
mulcting  of  the  carrier  for  his  negligence  —  which  brings  home  ta 
him  in  the  most  practical,  forcible  and  effectual  way,  the  necessity 
for  strictly  fulfilling  his  obligations. 

It  may  be  that  on  a  given  occasion  the  gratuitous  passenger,  or 
the  passenger  upon  a  free  pass,  is  the  only  passenger  injured  (as, 
for  aught  that  appears,  was  the  fact  in  this  instance),  or  the  only 
party  who  will  proceed  against  the  carrier,  the  only  person  who 
will  practically  enforce  upon  the  carrier  the  importance  of  a  faith* 
ful  discharge  of  his  daty.  These  considerations,  as  it  seems  to  us^ 
ought  to  be  decisive  upon  the  point  that  sound  public  policy 
requires  that  the  rule  as  to  the  liability  of  the  carrier  for  the  safety 
of  the  passenger  should  not  be  relaxed,  though  the  passenger  be 
gratuitous,  or,  as  in  this  case,  riding  upon  a  conditioned  free  pass. 
It  is  contended  that  there  was  no  proof  of  gross  negligence  on 
defendant's  part,  and  that,  therefore,  the  verdict  was  not  justified* 
There  was  evidence  that  the  train  was  a  mixed  train  ;  that  it  was 
running  from  forty  to  forty-five  miles  an  hour  according  to  the 
plaintiff,  and,  according  to  the  other  witnesses,  from  fifteen  ta 
twenty-two  miles  an  hour ;  that  the  lumber  was  upon  a  platform 
car,  and  that  the  stake  of  the  lumber  car,  in  consequence  of  the 
breaking  of  which  the  injury  occurred,  was  a  stick  of  butternut 
cord  wood,  and  was  cross-grained.  There  was  also  the  testimony 
of  J.  T.  Maxfield,  of  St.  Paul,  a  passenger  who  appears  to  be  an 
intelligent  and  entirely  disinterested  witness,  and  who  saya,  ''I 
felt  anxious  about  the  lumber  car.  I  was  afraid  of  the  speed.  * 
*  *  I  was  apprehensive  of  danger  from  the  character  of  our 
train  I  spoke  to  the  brakeman  about  it.  *  *  Have  traveled  on 
trains  a  good  deal."    And  taking  all  these  facts  together — to  aay 
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aothiug  about  others  appearing  in  the  case  —  it  cannot  be  said 
that  there  was  not  evidence  in  the  case  proper  to  be  considered  by 
the  jary,  and  having  some  reasonable  tendency  to  establish 
negligence^  which  has  been  well  described  as  being  a  negative 
word  signifying  the  absence  of  such  care  as  it  is  the  duty  of  the 
negligent  party  to  exercise  in  the  particular  case.  Grill  v.  Gen- 
eral, etc,  CoUier  Co.^  Law  Bep.^  1  G.  P.  612 ;  Steamboat  New 
World  V.  £ing,  supra.  We  will  go  further  even,  and  say 
that  the  evidence,  in  our  opinion,  had  a  reasonable  tendency 
to  establish  gross  negligence  in  the  sense  of  a  great  degree  of 
negligence.  Ang.  on  Carriers,  §  22.  As  to  the  point  of  the  degree 
<xt  negligence  necessary  to  sustain  this  action,  it  is,  however,  to 
be  remarked,  in  view  of  the  stringent  rule  as  to  liability,  that 
where  the  question  is  between  a  railway  carrier  of  passengers  and  a 
passenger,  there  would  seem  to  be  no  occasion  for  the  ordinary  dis- 
tinction of  different  degrees  of  negligence,  as  slight,  ordinary  and 
gross.  As  is  well  and  forcibly  said  by  Mr.  Justice  Oribr  in  Philo' 
delphia  and  Reading  Railroad  Company y  supra :  '^  When  carriers 
undertake  to  convey  persons  by  the  powerful  but  dangerous  agency 
of  steam,  public  policy  and  safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence.  And,  whether  the  considera- 
tion for  such  transportation  be  pecuniary  or  otherwise,  the  personal 
safety  of  the  passengerct  should  not  be  left  to  the  sport  of  chance  or 
the  negligence  of  careless  agents.  Any  negligence  in  such  cases 
may  well  deserve  the  epithet  of  *  gross."*  So  in  Steamboat  New 
World  V.  King,  Mr.  Justice  Curtis,  referring  to  the  doctrine  thus 
announced,  says:  "  We  desire  to  be  understood  to  re-afflrm  that 
doctrine  as  resting  not  only  on  public  policy,  but  on  sound  princi- 
ples of  law."  A  similar  view  of  the  impracticability  of  a  distinc- 
tion between  different  kinds  of  negligence,  as  applicable  to  cases  of 
this  kind,  is  taken  in  Perkins  v.  New  York  Central  R.  R.  Co., 
supra^  The  carrier  being  bound  to  exercise  the  greatest  care,  and 
being  liable  for  the  slightest  neglect,  what  is  said  by  BoIiFE,  B.,  in 
Wilson  V.  Brett,  11  Mees.  &  Wels.  113,  and  indorsed  by  Willis,  J., 
in  GhriU  v.  General,  etc.  Collier  Co.,  Law  Rep.,  1  C.  P.  612,  is  in 
point  in  a  case  of  this  kind,  viz. :  that  he  ^'  could  see  no  differenoa 
between  negligence  and  gross  negligence;  that  it  was  the  same  thing 
with  the  addition  of  a  vituperative  epithet"  See  also  Angell  on 
Carriers,  §  28,  and  Briggs  y.  Taylor,  28  V t  180. 
It  is  further  argued  on  behalf  of  the  defendant,  that  the  plaintiff 
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by  his  own  negligence,  contributed  to  the  injury  sustained,  and  for 
that  reason  he  cannot  recover.  This  argument  is  founded  upon 
the  fact  that  plaintiff  was  in  the  baggage  car  at  the  time  of  the 
accident,  and  as  defendant  contends,  wrongfully  there.  But,  in 
the  first  place,  the  eyidence  is  conflicting  as  to  whether  or  not  the 
plaintiff  was  informed  of  the  rule  of  the  company  excluding  paa- 
sengcrs  from  the  baggage  car.  If  he  was  not  so  informed,  and  was 
suffered  to  remain  there  without  objection,  it  could  hardly  be  said 
that  his  presence  there  was  negligence.  Dunn  v.  Orand  Trunk  RaiU 
way,  58  Me.  187;  S.  0. ,  4  Am.  Bep.  267.  Again,  if  it  be  admitted 
that  the  plaintiff  was  duly  informed  of  the  regulation  of  the  company 
excluding  passengers  from  the  baggage  car,  the  evidence  shows  that 
he  was,  at  least,  permitted  to  remain  there  by  the  conductor.  If  he 
was  thus  permitted  to  remain,  so  that  he  was  there  with  the  knowl 
edge  of  the  conductor,  and  without  any  attempt  on  the  part  of  the 
conductor  to  enforce  the  company's  rule  by  removing  him,  hia 
presence  there  would  not  be  such  negligence  as  would  exonerate  the 
defendant  from  the  consequences  of  its  negligence  or  want  of  care. 
On  the  contrary,  his  presence  there,  under  such  circumstances, 
would  render  it  the  duty  of  the  company,  in  view  of  the  fact  that  he 
was  there,  to  exercise  the  highest  care  required  for  his  safety,  and 
to  refrain  from  the  slightest  neglect  tending  to  his  injury.  Dunn 
V.  Orand  Trunk  Railway,  supra;  Isbel  v.  JV.  Y.  d  N.  H.  R.  R. 
Co.,  27  Conn.  303;  2  Redf.  R.  Cas.  474-502. 

Still,  again,  admitting  that  the  plaintiff  was  cognizant  of  the 
rule  of  the  company  excluding  passengers  from  the  baggage  oar, 
and  that  he  persisted  in  remaining  there  without  the  permission  or 
consent,  yet  with  the  knowledge  of  the  conductor,  and  was  guilty 
of  negligence  in  so  doing,  this  negligence  would  not  prevent  his 
recovering  unless  it  were  contributory  to  the  injury  received.  To 
be  thus  contributory,  in  a  legal  sense,  it  must  be  a  proximate 
cause  of  the  injury — that  is,  it  must  have  been  near  in  the  order 
of  causation  (Sbearm.  and  Bedf.  on  Neg.  37-38),  and  it  must  have 
contributed,  to  some  extent,  directly  to  the  injury,  and  must 
have  been  not  a  mere  technical  or  formal  wrong  contributing 
either  incidentally  or  remotely  or  not  at  all  to  the  injury.  Isbel 
V.  If.  T.  &  N.  H.  R.  R.  Co.,  supra;  2  fiedf.  R  Cas.  485-49a 
Now,  notwithstanding  the  fault  or  negligence  of  the  plaintifi  in 
remaining  in  the  baggage  car,  and  admitting  that  the  baggage  cai 
was  a  place  of  greater  danger  than  the  passenger  oar,  and  that  the 
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plaintifF  would  not  have  been  injured  if  he  had  not  been  there,  hii 
presence  there,  with  the  knowledge  of  the  conductor,  made  it  de- 
fendant's duty  to  exercise  care  to  aToid  injuring  him  while  there; 
and  if  injury  resulted  from  want  of  such  care,  the  defendant  ii 
liable.  Isbel  t.  N,  Y.  <6  N.  H.  R.  R.  Co^  supra.  If  the  injury 
resulted  from  want  of  such  care,  i.  e,,  negligence  on  defendant's 
part — such  negligence,  and  not  plaintiff's  fault  in  being  in  the 
baggage  car,  would  be  the  immediate  and  direct  —  the  more  proxi- 
maie  —  cause  of  the  injury,  and  defendant  would  be  responsible  for 
the  same.  Isbel  y.  N.  F.  <S  N.  H.  R,  R.  Co.,  supra;  O.  0.  d  0.  R. 
Co.  Y.  Elliot y  4  Ohio  St  476;  Sheamu  and  Redf.  on  Neg.,  §  25;  Keith 
V.  Pinhham^  43  Me.  503;  Huelsenkamp  t.  OUizewf  R.  Oo.f  37  Mo. 
537;  Richmond  y.  Sac.  R.  R.  Co.y  18  CaL  351;  Lackawanna  S 
Bloomsburg  R.  Co,  y.  Chenewith,  52  Peyin.  St.  386. 

In  our  opinion,  there  was  eyidence  in  the  case  for  the  considera- 
tion of  the  jury  in  reference  to  these  yiews  of  the  law,  and  from 
which  they  might  reasonably  find  that  plaintifPs  negligence  in  this 
case  was  not  contributory  to  the  injury  receiyed  by  hiuh 

These  considerations  (Uspose  of  the  case,  the  result  being  that  the 
order  denying  a  new  trial  is  affirmed. 

Order  affirmed. 

Norm.  —In  Ohio  and  Missimippi  RaOway  Co.  ▼.  SeOty^  17  Am.  Bep.  7.10,  the 
Supreme  Court  of  Indiana  held  that  one  traveUnfc  on  a  **  drover^s  paat  *'  in 
charge  of  cattle  was  a  passenger  for  hire,  and  that  stlpnlatlons  in  the  pass  ex* 
empting  the  company  from  liabiUtj  for  injuries  from  its  own  negligence  w«ra 
invalid.  The  oases  on  both  sides  are  very  fuUy  collected  in  the  opinion.  The 
same  rule  was  held  in  Railroad  Co.  v.  Locktcood^  17  Wall.  867;  10  Am.  Bep.  SM, 
wherein  the  cases  were  discussed  and  the  principles  and  reasons  considered 
with  great  ability. 

On  the  other  hand  the  Queen's  Bench  held  In  (hUUn  v.  T%e  London  and  Noir^ 
isestem  RaUwiy  Co.,  L.  R.,  10  Q.  B.  212;  S.  C,  12  Eng.  Bep.  28S,  that  one 
traveling  on  a  "  drover's  pass  **  at  his  own  risk  ooold  not  rBoover  for  the 
negligenee  of  the  company. 

SoinPoucto-v.  TKe  New  YoHt  Central  BaaroadCo.^iB  v.  Y.  288;  &  O.,  18 
Am.  Bep.  SSA,  the  oompany  was  hold  exempt  from  Uabllt^  for  an  Injiixy  oooa- 
■ioned  throng  the  ne^lfsnce  ui  ite  aerrante  to  one  riding  on  a  **dzuver'i 
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CBO  lann.  MftJ 

TRB  —  ^ttA  ofaUeraUom  in,  by  tsitatar  —  exeeuUon  </—  r§9ocation  df. 

A  teitator  made  certain  eranares  and  interlineations  in  a  dnly  exeeated  wilL 
After  he  made  the  alterationB,  at  his  reqaest,  two  persons  signed  the  will,  as 
witnesses  to '*  the  erasures  and  interlineations  made"  by  testator.  What 
these  interlineations,  etc.,  were,  the  witnesses  did  not  know.  MM,  (1)  that 
the  alterations  did  not  supersede  the  provisions  of  the  will ;  (2)  that  the  wiU 
nessing  of  such  alterations  did  not  amount  to  an  attestation  of  the  will  nm 
altered ;  and  (3)  that  the  alterations  did  not  operate  as  a  roTOcation  of  the 
original  will.    {See  note,  p,  876.) 

PROCEEDINGS  for  the  probate  of  the  last  will  and  testament 
of  William  A.  Penniman,  deceased.  The  will,  with  certain 
alterations  made  by  testator,  was  admitted  to  probate  by  the  Pro- 
bate Ooort.  The  residuary  legatee  appealed  to  the  District  Ooart» 
asking  that  the  will  as  originally  executed  be  admitted.  This  Dis- 
trict OoJirt  pro  foniia  affirmed  the  order  of  the  Probate  Court,  and 
the  legatee  appealed  to  this  court 

F.  R.  E.  Cornell  and  George  B,  Young,  for  appellant 
H.  B.  Brill,  for  respondent 

Bebby,  J.  As  this  case  now  stands,  there  is,  first,  an  order  of 
the  Probate  Court  admitting  the  will  in  controversy  to  probate ; 
second,  an  appeal  to  the  District  Court  from  so  much  of  said  order 
as  admits  to  probate,  as  part  of  such  will,  certain  interlineationi 
appearing  upon  the  face  thereof ;  third,  a  judgment  of  the  District 
Court,  affirming  the  order  of  the  Probate  Court;  and  fourth,  an 
appeal  from  such  judgment  to  this  court. 

Subdiy.  1,  sec.  8,  chap.  86,  Gen.  Stat,  provides  that  '^an  appeal 
may  be  taken  to  the  Supreme  Court  ^  *  *  from  a  judgment  in 
an  action  commenced  in  the  District  Court,  or  brought  there  from 
another  court,  from  any  judgment  rendered  in  such  court ^'  Assum- 
ing that  the  probable  meaning  of  the  latter  clause  is  ''or  brought 
there  from  another  court  by  appeal  from  any  judgment  rendered  in 
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snoh  court, '^  a  qaestion  was  raised  as  to  whether  the  order  of  the 
Probate  Court,  admitting  the  will  to  probate,  was  to  be  regarded  as 
tkjudgmmU,  within  the  meaning  of  the  statute  quoted.  Upon  this 
question  the  counsel  has  filed  a  very  satisfactory  argument  in  which 
he  has,  in  our  opinion,  succeeded  in  establishing  the  positions,  that 
the  proceeding  in  the  Probate  Court  to  obtain  probate  of  a  will  is 
an  action,  and  that  the  order  of  the  Probate  Court,  admitting  the 
same  to  probate,  is  a  judgment  within  the  meaning  of  the  statute. 
The  counsel  well  argues  that  the  proceeding  is  an  action,  because  it 
has  all  the  essentials  of  an  action,  to-wit :  it  is  a  proceeding  in  a 
court  (a  court  of  record  also),  in  which  the  question  of  the  validity 
of  the  will  is  litigated  between  the  executor,  or  other  person  pro- 
pounding the  will,  as  aciory  or  party  plaintiff,  and  all  persons 
interested  in  contesting  the  will  as  parties  defendant;  a  proceeding 
in  which  the  Probate  Court  has  exclusive  original  jurisdiction  of  the 
subject-matter;  a  proceeding  in  which  the  controversy  is  to  be  con- 
ducted and  determined  according  to  legal  principles,  and  in  which 
the  sentence  of  the  Probate  Court  is  final  and  conclusive  against  all 
the  world,  save  as  appealable.  Haven  v.  ffilliard,  23  Pick.  10. 
The  order  of  the  Probate  Court  is  to  be  regarded  as  a  judgment, 
within  the  meaning  of  the  statute,  because  it  is  thefinc^  determine 
aiion,  in  that  court,  of  an  action,  which  may  properly  be  said  to 
be  instituted  to  try  and  determine  the  issue  as  to  the  validity  of  the 
wilL  By  whatever  name  it  may  be  called,  it  is,  in  substance  and 
effect,  the  judgment  or  decree  of  the  court  upon  the  matter  sub- 
mitted, and  the  only  judgment  or  decree,  the  rendition  or  entry  of 
which  in  the  premises  is  contemplated  by  the  statute. 

The  foUowing  are  the  only  facts  necessary  to  be  stated  for  the 
purpose  of  presenting  the  questions  material  to  the  consideration 
of  tiie  merits  of  the  case  :  On  the  26th  day  of  May,  1871,  Wm.  A. 
Penniman,  now  deceased,  made  his  last  will  and  testament  in  due 
form  of  law.  On  the  21st  day  of  August,  1871,  he  undertook  to 
make  certain  alterations  therein,  by  means  of  what  he  styled 
erasures  and  interlineations ;  the  so-called  ^^  erasures  '^  being  made 
by  drawing  a  pen  through  certain  words  and  clauses,  and  the 
'^  interlineations ''  by  inserting  certain  words,  figures  and  clauses 
between  or  in  the  lines.  All  of  these  additions  and  alterations  are 
in  a  handwriting  different  from  that  of  the  original  will,  and  appa- 
rently in  the  handwriting  of  the  deceased.  The  original  will  being 
submitted  to  the  inspection  of  the  court,  it  appears  that  the  enisur«« 

Vol.  X VIII  -47 


370  MINNESOTA, 


Probate  of  Will  of  PenniiiuuL 


and  interlineations  are  bo  made  that  there  is  no  difficulty  in  read- 
ing the  will  as  it  was  originally  written.  The  in  tedifnamum 
clause,  the  testator's  signature  to  the  original  will,  the  attestation 
clause,  and  the  signatures  of  the  subscribing  witnesses,  together 
with  a  memorandum  in  the  handwriting  of  the  testator  as  to  the 
erasures  and  interlineations,  and  the  signatures  of  the  subscribing 
witnesses  thereto,  are  as  follows,  both  as  to  text  and  the  position 
which  each  occupies  relatiyely  to  the  other  upon  the  will,  viz. : 

^*  In  witness  whereof,  I,  William  Andrews  Penniman,  have  to  this 
my  last  will,  written  on  two  sheets  of  legal  cap  paper,  subscribed 
my  name,  and  set  my  seal,  this  twenty-sixth  day  of  May,  A.  D.  one 
thousand  eight  hundred  and  seventy-one. 


Wm.  a.  Penniman.        [sbal.] 


The  erasures  and  interlinea- 
^  tions  made  by  Wm.  A.  Penninuin 
this  the  21st  day  of   August, 
1871,  and  witnessed  by  J.    K. 
Sidle  and  H.  O.  Sidle. 

H.  O.  SiDLB. 


"Subscribed  by  the  testator' 
in  the  presence  of  each  of  us, 
and  sealed  by  him,  and  at  the 
same  time  declared  by  him  to  us 
to  be  his  last  will  and  testament ; 
and  thereupon  we,  at  the  testa- 
tor's request  and  in  his  presence, 
sign  our  names  hereto  as  wit- 
nesses, this  26th  day  of  May, 
1871,  at  Minneapolis,  Minnesota.]  J.  E.  SiDLX. 

''  T.  B.  HuNTiNGTOir,  Minneapolis,  Minn. 
'' Jno.  S.  Walker,  Minneapolis,  Minn." 

The  testimony  of  H.  G.  and  J.  E«  Sidle,  the  persona  whose 
names  are  subscribed  to  the  memorandum,  is  as  follows,  so  far  as 
important. 

I  was  well  acquainted  with  William  A.  Penniman,  now  deceased. 
I  knew  the  deceased  for  about  twelve  or  fourteen  years.  That  ia 
my  name  subscribed  to  the  instrument  as  a  witness.  The  subscrip- 
tion was  made  in  the  First  National  Banking  Office  in  the  city  of 
Minneapolis.  It  was  made  on  the  21st  day  of  August,  1871,  the 
same  day  which  it  bears  date.  I  signed  my  name  as  a  witness  to 
the  same  at  the  request  of  the  decedent.  The  circumstances  were 
as  follows  :  I  believe  we  had  the  will  in  charge ;  it  was  deposited 
in  the  bank  for  safe-keeping  previous  to  this  time.  Dr.  Penniman, 
the  decedent,  came  in  and  asked  for  the  wilL  We  delivered  the 
will  to  him,  and  then  he  went  to  the  desk  on  the  outside  of  the 
bank  counter  and  made  some  alterations — what  I  don't  know— 
saw  him  using  a  pen.     Then  he  asked  my  brother,  Henry  G.  Sidle^ 
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and  myself,  to  witness  what  he  had  been  doing.  I  can't  say  what 
lie  wrote.  He  read  this  part :  ^^  The  erasures  and  interlineation! 
made  by  Wnu  A.  Penniman  this  the  21st  day  of  August,  1871,  and 
witnessed  by  J.  E.  Sidle  and  H.  O.  Sidle."  I  signed  it  at  his  request, 
as  a  witness,  in  his  presence,  and  in  the  presence  of  H.  G.  Sidle,' 
the  other  subscribing  witness  to  the  same.  I  saw  H.  G.  Sidle  sign 
his  name  as  a  witness,  and  know  that  he  did  so  at  the  request  of 
the  testator.  He  was  at  the  time  of  sound  mind,  memory  and 
understanding,  and  under  no  restraint,  to  my  knowledge. 

(On  cross-examination.)  I  don't  remember  as  he  read  the  altera- 
tions. He  spoke  and  said  he  had  made  alterations  in  the  will,  but  did 
not  explain  the  nature  of  the  alterations,  at  least  this  is  my  impres- 
Bion.  The  will  was  then  left  in  the  bank  for  safe-keeping,  and 
remained  there  until  it  was  delivered  to  Mr.  Gutter,  one  of  the 
executors.  It  was  kept  in  the  safe.  I  and  my  brother,  H.  O. 
Sidle,  and  his  son  Willie,  have  access  to  the  safe  —  no  one  else. 

(By  the  Court)  When  he  asked  us  to  witness  it,  he  spoke  of  it 
as  his  wiU,  and  of  the  alterations,  and  requested  us  to  witness  it. 

(Signed)  J.  E.  Sidol 

(Instrument  shown  the  witness,  purporting  to  be  the  last  will 
and  testament  of  deceased,  and  now  offered  for  probate.)  Witness 
states: 

That  is  my  signature.  I  was  acquainted  with  Dr.  W.  A.  Penni- 
man during  his  life-time ;  knew  him  about  eight  years  preyious  to 
his  death.  My  signature  to  this  instrument  as  a  witness  was  made 
at  the  banking  office  of  the  First  National  Bank,  in  the  city  of 
Minneapolis.  It  was  some  time  last  fall  —  can't  tell  the  exact  time. 
The  deceased  came  into  the  bank,  and  got  the  will  of  my  brother, 
J.  E.  Sidle,  and  went  to  the  desk  on  the  outside  of  the  bank 
counter,  and  wrote  there  a  spell,  and  then  called  me  around  to  him 
and  told  me  to  witness  a  little  alteration  in  his  will.  I  said,  *'  Doc- 
tor, axe  you  changing  P"  He  said,  ''Yes,  a  little."  I  signed  my 
name  as  a  witness.  I  signed  it  in  his  presence  and  in  the  presence 
of  J.  E.  Sidle,  the  other  subscribing  witness.  At  the  time  of 
executing  the  same,  I  discovered  nothing  but  that  he  was  of  sound 
mind,  memory  and  understanding.  He  did  not  appear  to  be  undei 
any  restraint  I  had  but  little  conversation  with  him  at  the  time. 
I  have  no  recollection  as  to  whether  I  saw  J.  E.  Sidle  sign  the 
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instrument.  He  did  not  show  me  the  alterations  which  he  had 
made  in  the  will,  nor  state  to  me  what  they  were.  The  will  was 
in  the  bank  for  some  time.  The  deceased  gaye  the  will  to  my 
^brother.  The  deceased  showed  where  to  sign  my  name.  I  signed 
it  at  the  end  of  the  instrument^  at  the  end  of  his  wiU,  in  the 
words  following :  *'  The  erasures  and  interlineations  made  by  Wm. 
A.  Penniman,  this  the  21st  day  of  August^  IS?!,  and  witnessed  by 
J.  K.  Sidle  and  H.  0.  Sidle.''  I  am  acquainted  with  the  hand- 
writing of  the  deceased.  It  is  my  impression  that  the  part  of  the 
will  aboTe  quoted  is  in  the  handwriting  of  the  testator.  I  should 
think  the  interlineations  in  will  were  in  the  handwriting  of  the 
testator.  I  haye  stated  substantially  all  that  transpired,  as  near  as 
I  can  recollect. 

(Signed)  H.  O.  Sidle. 

The  main  question  which  arises  upon  the  foregoing  statement  of 
the  facts  and  testimony  is,  whether  the  so-called  interlineations 
are  valid  and  operatiye  as  a  part  of  the  will.  If,  in  the  case  at  bar, 
the  interlineations  and  additions  are  to  be  upheld  as  valid  alter- 
ations of  the  original  will,  they  operate  in  two  ways :  First, 
directly  and  upon  their  face,  as  a  testamentary  disposition  of  prop- 
erty. Second,  indirectly,  and  for  reasons  to  appear  hereafter,  as  a 
revocation  of  a  previous  valid  testamentary  disposition. 

The  first  inquiry  will  then  be,  can  these  interlineations  and 
additions  be  upheld  as  a  testamentary  disposition  of  property  ?  To 
secure  the  genuineness  of  wills,  and  the  free  exercise  by  testators 
of  the  right  of  testamentary  disposition,  sound  policy  requires 
such  exercise  to  be  strictly  regulated  and  guarded.  For  the  testa- 
tor this  is  important,  in  order  that  the  disposing  instrument  may 
be  his  will,  and  not  the  will  of  some  other  person,  and  in  order 
that  his  right  of  disposing  of  his  own  may  be  preserved.  Wills 
are  a  fruitful  source  of  litigation,  and  of  litigation  from  which  the 
combatants  often  retire  only  after  having  exhausted  themselves  and 
the  property  in  dispute.  For  the  peace  of  society,  then,  as  well  aa 
for  the  interest  of  the  heirs  and  beneficiaries  of  a  testator,  it  is  also 
important  that  regulations  should  be  prescribed,  by  following  which 
a  careful  testator  may  reasonably  hope  to  prevent  any  serious  con« 
troversy  as  to  the  authenticity  and  validity  of  his  wilL  Hence,  in 
aooordanoe  with  the  general  spirit  of  the  law  upon  this  subject,  ou 
statute  has  prescribed  the  manner  in  which  wills  must  be  executed. 
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and  thiB  in  language  so  peremptory  and  explicit  as  to  leave  no  doubt 
upon  the  point,  that  the  general  role,  whioh  renders  it  indispensable 
that  a  will  should  be  executed  in  strict  compliance  with  the  forms  of 
law,  is  in  force  here.  Section  5,  ch.  47,  Gen.  Stat.,  enacts  that  ^'No 
will  *  *  *  shall  be  effectual  to  pass  any  estate,  real  or  personal, 
or  to  charge  or  in  any  way  affect  the  same,  unless  it  is  in  writing 
and  signed  at  the  end  thereof  by  the  testator,  or  by  some  person  in 
his  presence  and  by  his  express  direction,  and  attested  and  sub- 
scribed in  his  presence,  by  two  or  more  competent  witnesses.'' 
Now,  if  the  erasures,  interlineations  and  additions  in  this  instance 
are  to  be  held  valid,  the  result  is  that  the  original  will,  as  such,  is 
superseded  by  the  (so  to  speak)  new  will,  which  has  been  made  out 
of  it  by  the  alterations,  and  a  rc-execution  or  a  new  execution  is 
required,  just  as  a  republication  would  be  necessary  in  a  like  case, 
if  publication  of  wills  was  required  here,  as  in  some  countries. 
Pringle  v.  McPherson,  2  Brev.  289;  1  Redf.  on  WUls,  314-15,  §g 
22,  23,  25. 

The  attestation  of  the  original  will  is,  of  course,  not  an  attesta- 
tion of  the  will  as  altered,  and  if  there  is  so  other  sufficient  attesta- 
tion of  the  will  as  altered,  it  cannot  be  sustained,  since  it  is  not 
attested  as  imperatively  required  by  the  statute.  Doane  v.  H<id- 
lock^  42  Me.  72;  Jackson  v.  Halloway,  7  Johns.  394. 

The  only  other  attestation  is  that  of  the  Sidles,  and  we  think  it 
affirmatively  and  clearly  appears  that  this  cannot  be  regarded  as  an 
attestation  of  the  will.  The  testimony  of  the  Sidles  upon  the  hear- 
ing for  probate,  as  well  as  the  language  of  the  attestation  clause 
signed  by  them  i^Mundy  v.  Mundyy  15  N.  J.  Eq.  293),  and  which  is 
in  the  handwriting  of  the  testator,  shows  conclusively  that»  both  in 
the  understanding  of  the  testator  and  the  witnesses,  their  attesta- 
tion was  at  most  an  attestation  of  the  erasures  and  interlineations 
only ;  their  attestation  of  such  erasures  and  interlineations  consist- 
ing of  no  more  than  the  signing,  at  the  testator's  request,  of  a 
memorandum,  which  had  not  been  signed  by  the  testator  himself, 
and  without  any  knowledge  on  their  part  of  the  number,  or  loca- 
tion, or  nature  of  the  erasures,  interlineations  and  additions.  What 
was  said  by  the  witness  J.  K.  Sidle  in  answer  to  the  inquiry  of  the 
court,  as  it  appears  in  his  testimony,  is,  we  think,  entitled  to  no 
weight  as  against  the  other  testimony  of  himself  and  H.  G.  Sidle, 
and  the  statements  of  the  memorandum.  It  is  to  be  observed,  toO| 
that  the  integrity  of  wills  would  be  greatly  jeopardized,  if  attest** 
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tions  like  that  in  this  instance  were  to  be  upheld,  either  as  a  snffio- 
ient  attestation  of  erasures  and  interlineations,  or  of  the  will  as 
altered  thereby;  since,  the  erasures  and  interlineations  not  being 
pointed  out  or  identified,  any  number  of  them  could  be  made,  at 
any  time,  under  cover  of  this  attestation. 

For  want  of  proper  attestation,  then,  the  interlineations  and 
additions  cannot  be  sustained  as  alterations  or  parts  of  the  wilL 
Neither  can  they  be  sustained  as  a  revocation  of  the  original  will, 
or  those  portions  thereof  canceled  by  erasure.  Sec.  9,  ch.  47,  Gen, 
Stat,  in  language  equally  peremptory  and  explicit  as  that  of  sea  5, 
just  considered,  provides  that  "  no  will,  nor  any  part  thereof,  shall 
be  revoked,  unless  by  burning,  tearing,  canceling  or  obliterating 
the  same,  with  the  intention  of  revoking  it,  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  direction;  or  by  some  will, 
codicil  or  other  writing,  signed,  attested  and  subscribed  in  the 
manner  provided  for  the  execution  of  a  will."  And  as  the  plainest 
intent  to  revoke  will  be  ineffectual,  if  not  manifested  as  the  law 
requires  (2  Am.  Lead.  Cas.,  5th  ed.,  491-495,  and  cases  cited;  Boy- 
la7i  V.  Meeker,  4  Dutch.  274  ;  Doa7ie  v.  Iladlock,  supra),  no  expla- 
nation can  be  necessary  to  show  that  the  interlineations  and  addi- 
tions, with  the  memorandum,  and  the  attestation  of  the  Sidles,  and 
the  attendant  circumstances,  as  they  could  only  operate  as  a  revo- 
cation by  some  writing,  fail  far  short  of  satisfying  these  provisions 
of  the  statute  as  to  the  manner  in  which  such  writing  is  required 
to  be  executed  (1  Bedf.  on  Wills,  809-10,  note  26),  and  cannot, 
therefore,  operate  as  a  revocation  thereunder.  Laughton  t.  Atkins, 
1  Pick.  635. 

Again,  if  the  interlineations  and  additions  were  to  be  upheld  ai 
valid  alterations  of  the  will,  they  would,  as  before  remarked,  indi- 
rectly operate  as  a  revocation  of  a  previous  valid  testamentary  dis- 
position, i.  0.,  of  the  disposition  made  by  the  canceled  parts  of  this 
will,  and  this  for  the  reasons  following : 

The  cancellation  or  obliteration  of  a  portion  of  the  will  is  an 
equivocal  act,  and  only  prima  facie  emAQVLoe  of  a  revoking  purpose; 
evidence  which  may,  therefore,  be  overcome  by  proof  that  it  was 
not  the  testator's  design  to  revoke.  2  Am.  Lead.  Cas.  (6th  ed.) 
489-500,  and  cases  cited ;  PoweU  v.  PoweU,  Law  Bep ;  1  Prob.  and 
Div.  212  :  Bethell  v.  Moore,  2  Dev.  and  Bat  (Law)  316. 

This  is  in  accordance  with  the  spirit  of  our  statate,  whioh 
expressly  provides  that  the  effect  of  the  act  of  cancellation  is  to 
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depend  npon  the  fact  that  the  act  is  done  with  the  intentitm  tc 
revoke.    Section  9,  chap.  47,  Gen.  Stat 

When  a  portion  of  a  will  is  canceled  with  a  view  to  a  new  dispo- 
sition of  the  property,  and  the  proposed  disposition  fails  to  be 
carried  into  effect,  the  presumption  in  favor  of  a  revocation  by  the 
canceling  will  be  repelled,  and  the  will  will  stand  as  originally 
framed.  2  Am.  Lead.  Gas.  (5th  ed.)  501 ;  Short  v.  Smith,  4  Eas^ 
419  ;  BetheU  v.  Moore,  supra. 

So  when  words  or  clauses  are  canceled  in  order  to  substitute 
others,  which  fail  for  want  of  due  authentication,  the  cancellation 
will  be  treated  as  relative  and  dependent,  or,  as  is  sometimes  said, 
as  subsidiary  to  the  inberlineation,  and  the  devise  or  bequest  will 
take  effect  as  originally  made.  2  Am.  Lead.  Gas.  '(5th  ed.)  and 
cases  cited. 

These  propositions  are  based  upon  the  idea  and  presumption 
that  the  testator  has  made  the  cancellation  with  the  view,  and  for 
the  purpose  of  putting  some  other  disposition  of  his  property  in 
place  of  that  which  is  canceled,  and  that  there  is^  therefore,  no 
reason  to  suppose  that  he  would  have  made  the  change,  if  he  had 
been  aware  that  it  would  have  been  wholly  futile ;  but  that  h^ 
wishes  with  regard  to  his  property,  as  expressed  in  his  original  will, 
would  have  remained  unchanged,  in  the  absence  of  any  known  or 
sufScient  reason  for  changing  them.  Short  v.  Smith,  4  East,  429 ; 
Powell  V.  Powell,  supra;  2  Am.  Lead.  Gas.  (5th  ed.)  600. 

Applying  these  principles  to  this  case,  the  validity  of  the  cancel- 
lation being  dependent  upon  the  validity  of  the  interlineations  and 
additions,  if  the  latter  are  sustained,  the  cancellation  is  sustained 
and  made  effectual  as  a  revocation  of  so  much  of  the  original  will 
as  is  canceled ;  while,  if  they  are  not  sustained,  the  cancellation 
is  not  sustained,  and  there  is  no  revocation. 

With  reference  to  this  indirect  operation  of  the  interlineationA 
and  additions  as  a  revocation,  or  a  necessary  element  of  a  revocation, 
of  those  parts  of  the  will  canceled  by  erasure,  it  is  true,  as  beforOi 
tiiat  the  interlineations  and  additions  cannot  be  sustained,  because, 
for  patent  reasons,  they  fail  —  in  connection  with  the  memorandum 
duid  attestation  of  the  Sidles,  and  attendant  circumstances  —  to 
jomply  with  the  positive  requirements  of  section  9,  before  quoted* 
i  Am.  Lead.  Gas.  (5th  ed.)  504. 

These  considerations  also  possess  a  further  importance  with  ref- 
erence to  the  status  of  the  erasures.    Having  determined  that  the 
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interlineationB  and  additions  cannot  be  upheld,  it  followgy  npon  the 
principles  above  laid  down,  that  the  erasures  must  fall  also,  not- 
withstanding they  might  operate  as  a  pro  tanto  revocation  if  they 
stood  alone.    1  Bedf.  on  Wills,  326-7,  §  44  and  note. 

The  result  of  all  this  is,  that  the  original  will,  as  originally  writ- 
ten, is  entitled  to  probate.  Doane  y.  Hadlock,  42  Me.  74.  The 
judgment  of  the  District  Oourt  is  accordingly  reversed. 

Judgment  reversed. 

Note.  —In  Quflinia  ▼.  QuMmy  1  K.  Y.  8np.  487,  the  testator,  after  he  had 
duly  execated  hli  wUl,  made,  in  his  own  handwriting,  Tarioos  alterations. 
Some  legacies  he  erased  and  some  he  directed  to  go  to  other  persons.  He  also 
changed  one  of  the  executors.  litld^  that  the  wiU  as  originally  execated 
should  be  npheld,  and  also  that  a  testator  cannot  by  obliterations  iiartiaUy  re- 
voke a  win  duly  execated.  In  MoPhernon  ▼.  Ckifrk^  8  Bradf .  88;  where  a  tes- 
tator obliterated  a  devise  and  changed  the  residuaiy  clause,  the  wiU  was  held 
good  as  it  existed  before  the  erasures.  —  Bkp. 
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CBD  ICinn.  688.) 
Oerporaltiion — conslrticKsfi  af  ehofrter—vaUdUy  of  mib$cfHptien  for  tteck. 

The  charter  of  a -corporation  provided  that  its  capital  stock  should  be  "  divided 
into  shares  of  $100  each,  and  five  dollars  on  each  share  shall  be  paid  at  the 
time  of  subscribing."  BM,  that  the  payment  of  five  dollars,  at  the  time  of 
subscribing,  was  not  essential  to  the  validity  of  a  subscription  for  stock. 

ACTION  against  Joel  B.  Bassett,  to  recover  the  price  of  sharea 
of  plaintiff's  stock  subscribed  for  by  defencj^t  The  &cts 
are  stated  in  the  opinion.  The  appeal  is  from  an  order  OTerruling 
a  demurrer  to  the  complaint. 

Lochreny  McNair  &  Oilfittan,  for  appellant. 
Atwater  &  Baicoek,  for  respondent 

Bbbbt,  J.    This  action  is  brought  to  reooyer  the  sabaoriptioii 
price  of  ten  shares  of  the  capital  stock  of  the  Minneapolis  and  St. 
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LoiuB  Bailway  Co.,  which  were  subscribed  for  by  defendant  after 
the  incorporation  and  organization  of  said  company. 

Section  3  of  plaintifiPs  charter  (Laws  1853,  chap.  10,  OoL  Stat, 
p.  143)  enacts  that  **  the  capital  stock  of  said  corporation  shall  be 
two  million  of  dollars,  and  shall  be  divided  into  shares  of  one 
hundred  dollars  each,  and  five  dollars  on  each  share  shall  be  paid 
at  the  time  of  subscribing."  The  defendant  has  paid  nothing 
upon  his  subscription,  and  it  is  contended  that  this  fact  is  a  com- 
plete defense  to  this  action.  In  support  of  his  defense,  the  defend- 
ant cites  Jenkins  y.  Unian  Ihirnpike  Co.,  1  Gaine's  Gases  in  Error, 
86 ;  Highland  Thirnpike  Co.  y.  McKeany  11  Johns.  98 ;  Crocker  y. 
Crane,  21  Wend.  211 ;  Beach  y.  Smithy  30  N.  Y.  116  ;  Black  River 
and  U.  R.  R.  Co.  y.  Clarke,  25  id.  208 ;  Hibemia  Turnpike  Co.  y. 
Henderson,  8  S.  &  B.  219 ;  Charlotte  and  S.  C.  R.  Co.  y.  Blakely, 
3  Strobh.  245 ;  Barrington  y.  Miss.  Central  R.  Co.,  32  Miss.  370. 

Highland  Turnpike  Co.  y.  McKean,  and  Crocker  y.  Crane,  follow 
and  rest  upon  Jenkins  y.  Union  Turnpike  Co.,  as  to  which  case 
it  is  said,  in  Highland  Turnpike  Co.  y.  McKean,  to  be  ^'a  little 
difficult  to  ascertain  the  point  upon  which  the  Gourt  of  Errors 
grounded  their  decision ;  '^  while  in  the  Rensselaer  and  Washington 
Plankroad  Co.  y.  Barton,  16  N.  T.  457,  Sbldsn,  J.,  remarks  that 
''it  may  well  be  doubted  whether  the  reasoning  upon  which  it  was 
based  is  sound,  and  whether,  were  the  question  to  be  again  directiy 
presented,  this  court  would  feel  bound  to  follow  it."  The  case  is 
also  mentioned  with  disapproval  in  Piscataqua  Ferry  Co.  y.  Jones, 
39  N.  H.  491 ;  Vt.  Central  R.  Co.  y.  Clayes,  21  Vt  35,  and  in  1 
Bedf.  on  Railways,  3d  ed.,  189,  and  note.  See  also  Angell  ft 
Ames  on  Gorporations,  §  529. 

In  all  of  these  cases,  Jenkins  y.  Union  Turnpike  Co.,  Crocker  y. 
Crane,  Highland  Turnpike  Co.  y.  McKean,  the  payment  not  made, 
was  required  by  statute  to  be  made,  before,  and,  as  in  said  Crocker 
y.  Crane,  as  a  condition  precedent  of,  corporate  existence ;  while 
in  Beach  y.  Smith,  30  N.  Y.  132,  Mullin,  J.,  observes  that  the 
opinion  of  the  chancellor  in  Jenkins  v.  Unian  Turnpike  Co.  was, 
that  if  in  that  case  the  subscription,  though  unaccompanied  by 
any  payment,  had  been  made  after  the  organization  of  the  corpo- 
ration, it  would  have  been  valid. 

In  Beach  v.  Smith,  and  in  Black  River  £  Uttca  R.  Co.  v.  Clarke, 
the  statute  expressly  forbade  a  subscription  to  be  taken  without 
payment  of  ten  per  cent    In  Charlotte  &  S.  C  R.  Co.  y.  Blakely 
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a  subscribe  was  required  to  pay  to  the  commissioaers  reoeiviiig 
BubBoriptions,  as  a  basis  of  corporate  organizaiiot^  an  iiiBtaUment  of 
fiye  dollars  on  each  share,  and  the  statute  distinctly  proyides  that 
''  on  non-payment  of  said  installment^  the  subscription  shall  be 
Toid,"  and  a  similar  state  of  facts  is  presented  by  McRea  y.  Bussel, 
12  Ired.  Law,  224. 

In  Hibemia  Turnpike  Co.  v.  Henderson,  commissioners  weiQ 
ap  pointed  by  an  act  of  assembly,  to  take  subscriptions,  before,  and 
as  the  ground  upon  which,  letters  patent  were  to  be  issued  by  the 
governor,  erecting  the  subscribers  into  a  body  politic  and  corporate. 
The  act  contained  this  proyiso,  '^  Provided  always  that  every  person 
offering  to  subscribe,  *  *  shall  previously  pay  to  the  attending 
commissioners  the  sum  of  five  dollars  for  each  and  every  share  to 
be  subscribed."  The  court  held  that  the  commissioners  were  min- 
isterial officers,  acting  under  a  limited  authority,  that  the  payment 
of  five  dollars  on  the  share  was  a  condition  precedent  to  subscrip- 
tion, that  '^  it  was  flying  in  the  face  of  the  law,  under  which  they 
drew  their  breath,"  for  the  commissioners  to  receive  a  subscription 
without  the  payment,  and  that  therefore  the  contract  of  subscrip- 
tion was  illegal  and  could  not  be  enforced.  In  Everhart  v.  Wesi* 
Chester  £  Philadelphia  R.  Co.,  28  Penn.  St.  339  (in  which  the 
requirement  as  to  payment  was  like  that  in  Hibemia  Turnpike  Oo. 
v.  Henderson),  it  is  held  that  a  subscriber  who  transfers  his  stock 
to  another,  and  treats  it  as  valid,  is  estopped  from  denying  that  the 
payment  necessary  to  give  his  subscription  validity,  was  made.  It 
is  difficult  to  see  how  this  conclusion  could  be  supported,  if  it  was 
the  intention  to  adhere  to  and  sanction  all  that  is  said,  arguendo 
and  otherwise  (of  which  we  have  quoted  but  little),  in  Hibemia 
Turnpike  Co,  v.  Henderson.  On  the  contrary,  it  seems  to  us  that 
the  case  of  Erie  and  Waierford  Plank  R.  Co,  v.  Brown,  26  Penn. 
St.  158,  favors  the  doctrine  that  a  subscription  of  the  kind  then 
before  the  court  is  voidable  rather  than  void,  irregular  rather  than 
illegal  And  a  like  remark  is  applicable,  in  our  opinion,  to  the 
oases  of  Center,  etc,  Turnpike  Co,  v.  McCondby,  16  S.  &  B.  140; 
Greenville,  etc.,  R.  Co,  v.  Woodsides,  5  Rich.  Law,  148. 

As  to  Barrington  v.  Miss,  C,  R.  Co.,  the  last  case  cited  by  de- 
fendant^ the  point  raised  here  was  not  there  considered  or  panned 
upon. 

From  this  brief  review,  we  think  it  will  appear  that  the  anthoii* 
ties  cited  by  defendant  hardly  sustain  his  position. 
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In  thia  case,  the  subscription  was  made,  as  is  alleged  in  the  com- 
plaint and  admitted  by  the  demurrer^  after  the  plaintiff's  incorpo- 
ration and  organization.  The  plaintiff's  charter  does  not  forbid  the 
taking  of  subscriptions  without  concurrent  payment  of  five  dollars 
upon  each  share,  nor  does  the  charter  declare  that  subscriptipus 
made  without  such  payment  shall  be  Toid.  In  our  opinion,  the 
plaintiff's  charter,  in  proyiding  that  ''  five  dollars  on  each  share 
shall  be  paid  at  the  time  of  subscribing,"  while  it  confers  upon 
plaintiff  the  right  to  insist  upon  the  payment,  does  not  make  the 
successful  exercise  of  this  right  indispensable  to  the  validity  of  a 
subscription.  The  proyision  is  a  privilege  for  the  benefit  of  the 
company,  and,  whatever  may  be  imagined,  there  is  no  satisfactory 
reason  for  supposing  that  the  legislature  had  any  other  object  in 
enacting  it. 

If  it  were  necessary  to  account  for  the  purpose  of  the  legislature 
in  granting  this  privilege,  it  might  be  said  that  one  purpose  was, 
to  enable  the  company  to  collect  small  installments  upon  the  stock 
(enough,  perhaps,  for  some  preliminary  expenses),  without  the 
necessity  of  making  a  formal  call,  upon  thirty  days'  notice,  as 
required  by  section  6  of  the  charter. 

If  we  are  right  in  the  opinion  that  this  provision  was  made  for 
the  plaintiff's  benefit,  we  can  conceive  of  no  reason  why,  in  accord- 
ance with  the  familiar  maxim,  the  plaintiff  may  not  waive  the 
privilege  thus  conferred  upon  it.  If  the  plaintiff  sees  fit  to  accept 
the  subscription,  without  requiring  the  concurrent  payment  which 
it  is  authorized  to  require,  this  is  a  waiver  of  its  right  to  insist 
upon  such  payment,  a  waiver  to  which  the  subscriber  assents  and 
agrees  by  the  very  act  of  subscription  without  concurrent  payment. 
In  the  absence  of  any  rule  of  law  or  provision  of  statute,  forbidding 
a  waiver,  or  invalidating  any  subscription  made  upon  a  waiver, 
this  indulgence  upon  the  p^  of  the  company  cannot  be  turned 
against  it,  as  a  defense  to  an  action  to  recover  the  subscription  price 
of  shares. 

These  views  are  sustained  by  the  following  authorities  :  Hay- 
wood  and  PUtsboro  Plank  Road  Co,  v.  Bryan,  6  Jones  (Law),  82  ; 
PisccUaqua  Ferry  Co.  v.  Jones,  39  N.  H.  491 ;  Wright  v.  Shelby  R. 
Co.,  16  B.  Monr.  4 ;  Henry  v.  Vermillion,  etc.,  Co,,  17  Ohio,  187; 
Vicksburg  R.  Co.  v.  McKean,  12  La.  Ann.  638 ;  Vt  Central  R.  Ckk 
▼.  Clayee,  21  Vt.  35 ;  Mitchell  v.  Rome  R.  Co^  17  Oa.  591 ;  Bedl 
on  Railways  (3d  ed.),  189  and  note. 


380  MINNESOTA, 


Gore  ▼.  Blethen. 


If  the  cnbBoription  is  not  void  for  the  subscribers'  failiue  to  pay 
fiye  dollars  per  share  at  the  time  of  sabscribing,  but  it  is  oompe- 
tent  for  the  company  to  waire  such  payment^  it  further  follows  that 
there  is  no  want  of  mutuality  to  support  the  subscription.  The 
subscription  would  in  such  case,  so  far  as  the  point  of  mutuality  is 
concerned,  stand  upon  the  same  footing  as  if  such  payment  were 
not  provided  for  in  the  statute  at  all.  The  subscriber  would,  by 
his  subscription,  become  a  stockholder,  and  a  member  of  the  com- 
pany. The  interest  thereby  acquired  by  him  would  be  a  sufficient 
consideration  to  support  an  action  against  him  for  the  price  of  his 
shares.  And  on  the  other  hand,  by  becoming  such  stockholder, 
the  subscriber  would  acquire  a  right  to  the  shares,  which  the  com- 
pany would  be  under  an  obligation  to  give  him.  Vt  OefUral  B.  Oo^ 
Y.  Cflayes,  21  Vt  84;  1  Pars,  on  Cent  453. 

Order  affirmed. 


QoYn  T.  Blethbk,  appellant. 

^  Minn.  80.) 
SUmtter — wards  charging  nMoHan  of  official  duty  aeUonabU  per  m. 

Defendant,  in  speaking  abont  G.,  a  Justioeof  the  peace,  who  had  decided  a 
tried  before  him  against  defendant,  said  "G.  perjured  himself  In  deciding' 
the  suit  against  me,  contrary  to  all  law  and  eyidence,  etc.  It  is  the 
damndest  erroneous  decision  I  ever  saw  any  justice  give  ;  it  was  a  damned 
outrage,  and  was  done  for  spite."  EM,  that  the  words  imported  that 
plaintiff  yiolated  his  oflBdal  oath  in  deciding  the  case,  and  were  actionable 
per  96, 

ACTION  by  R.  H.  Gove  against  H.  E.  Blethen,  for  slanden 
The  opinion  states  the  facts.    The  appeal  is  from  an  ord«f 
OTermling  a  demurrer  to  the  complaint. 

P.  M.  Talbot  and  R.  A.  Jones,  for  appellant. 

Charlea  M.  Stuart,  for  respondent 

MoMiLULK,  0.  J.    This  is  an  action  for  slander.    The  defendant 
demurred  to  the  complaint,  upon  the  ground  that  it  does  not  state 
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facts  snfflcient  to  constitute  a  cause  of  action.  The  demurrer  was 
oyermledy  and  the  defendant  appealed  from  the  order  oyerruling 
the  demurrer. 

There  are  two  classes  of  defamatory  words  for  which  an  action 
may  be  sustained  :  firgi,  words  which  are  actionable  in  themselyes  ; 
nasondy  those  which  become  so,  in  consequence  of  some  special  dam* 
age  which  they  have  caused. 

Whether  words  are  actionable  in  themselves,  or  not,  depends, 
among  other  things,  upon  whether  they  are  spoken  of  a  person 
individually,  or  spoken  of  him  in  relation  to  his  business,  profession 
or  office. 

Without  entering  upon  a  consideration  of  the  distinctions  which 
may  exist  between  persons  holding  offices  of  emolument,  and  those 
in  mere  honorary  official  positions,  it  may  be  laid  down  as  the 
settled  rule,  that  slanderous  words  spoken  of  a  person  in  an  office 
of  profit,  and  relating  to  him  in  such  office,  importing  a  charge  of 
unfitness,  either  in  respect  of  morals  or  capacity,  for  the  duties  of 
such  office,  or  a  want  of  integrity,  or  corruption  therein,  are 
actionable/?^ se.  Bacon's  Abr.,  Slander,  B,  3;  3  Bl.  Com.  (Coolcy) 
123,  note;  1  Starkie  on  Slander,  118;  Stephen's  Nisi  Prius,  2555; 
Dole  V.  Van  Renaselaery  1  John.  Cas.  330;  Hopkins  v.  Beedle,  1 
Caines'  Rep.  347;  2  Chitty's  PL  641,  note  Z. 

This  rule  is  to  be  applied  to  the  case  under  consideration,  in  de- 
termining the  sufficiency  of  the  complaint.  The  complaint,  after 
alleging  that  at  the  several  times  thereinafter  mentioned,  and  for  a 
long  time  prior  thereto,  the  plaintiff  was,  and  still  is  a  justice  of  the 
peace,  etc.,  and  the  usual  matter  of  inducement,  proceeds:  ''Never-  ' 
theless,  the  said  defendant,  well  knowing  the  premises,  but  contriv- 
ing and  maliciously  intending  to  injure  the  said  plaintiff  in  his 
good  name,  credit  and  reputation,  and  to  bring  the  plaintiff  into 
disgrace  and  scandal  as  justice  of  the  peace,  as  aforesaid,  amongst 
his  neighbors  and  friends,  and  other  good  citizens  of  this  State,  on 
December  30, 1872,  at  Rochester  in  this  State,  in  a  certain  discourse 
which  the  defendant  then  and  there  had,  of  and  concerning  the 
said  plaintiff,  and  of  and  concerning  the  said  plaintiff  in  the 
execution  of  his  said  office  of  justice  of  the  peace,  and  of  and 
concerning  a  decision  the  plaintiff  had  then  recently  made,  in  a 
suit  before  him  as  such  justice  of  the  peace,  wherein  one  0.  P. 
Whitcomb  was  plaintiff,  and  the  said  defendant  was  defendant,  in 
the  presence  and  hearing  of  A.  J.  Wright,  and  divers  other  worthy 
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dtisens  of  thk  State^  falsely  and  malicioasly  spoke  and  pabliflhied 
of  and  conoeming  him,  in  the  exercise  of  his  office  of  justice  of  th& 
peace,  as  aforesaid,  and  of  and  concerning  the  plaintiff's  decision 
of  the  said  sait  of  Whitcomb  against  the  defendant,  these  false, 
scandalous  and  malicious  words  following,  that  is  to  say:  'Oove 
(the  plaintiff  meaning)  perjured  himself  in  deciding  the  suit  of 
Whitcomb  (the  said  0.  P.  Whitcomb  meaning)  against  me  (the 
defendant  meaning.) '  [We  omit  here  a  portion  of  the  discourse 
which  has  no  bearing  upon  the  question  now  before  us.]  ^  And  I 
(the  defendant  meaning)  will  be  d— d  if  I  (the  defendant  meaning) 
will  believe  him  (the  plaintiff  meaning)  under  oath;  for  he  (the 
piamtiff  meaning)  has  decided  against  me  (the  defendant  in  the 
suit  of  0.  P.  Whitcomb  against  the  defendant  meaning)  contrary 
to  all  law  and  eyidence,  and  it  is  the  0 — d  d — dest  erroneous  decis- 
ion (the  decision  of  the  plaintiff  as  justice  of  the  peace,  in  the 
suit  of  0.  P.  Whitcomb  against  the  defendant  meaning)  I  (the 
defendant  meaning)  ever  saw  any  justice  give,  and  it  was  a  d— d 
outrage,  and  it  (the  decision  meaning)  was  done  for  spite,'  (mean- 
ing that  the  plaintiff,  as  such  justice,  had  decided  the  said  suit 
of  0.  P.  Whitcomb  against  the  defendant  corruptly  and  for  spite.)** 

The  defendant's  counsel  objects  that  the  complaint  does  not  ayer 
that  the  decision  of  the  suit  between  Whitcomb  and  the  defendant 
was  made  by  the  plaintiff  as  a  justice  of  the  peace,  nor  that  the 
suit  was  one  of  which  the  plaintiff,  as  such  justice  of  the  peace^ 
had  jarisdiction,  nor  that  the  decision  spoken  of  was  one  he  might 
'  have  made  in  the  execution  of  his  office. 

There  are  many  respectable  authorities  which  hold  that  an  aver- 
ment of  jurisdiction,  in  a  case  like  the  present,  is  not  necessary. 
Niven  v.  Muiuiy  13  Johns.  48;  Crookshank  v.  Oray,  20  Johns.  344;. 
Wilson  V.  IJardhig,  2  Blackf.  241;  Dalrymple  v.  LoftoUy  2  Mc- 
Mullan,  112;  Harris  v.  Purdy,  1  Stew.  231;  Canterbury  v.  Hill,  4 
Stew.  &  P.  224. 

But  assuming,  for  the  purpose  of  this  case,  that  jurisdictioa 
must  be  alleged,  we  think  the  allegations  of  the  complaint  are 
sufficient  upon  that  point. 

The  language  of  the  complaint  is  that  the  slanderous  discourse 
was  ''of  and  conoeming  the  said  plaintiff,  and  of  and  conoeming 
the  said  plaintiff  in  the  execution  of  his  said  office  of  justice  of 
the  peace,  and  of  and  concerning  a  decision  the  plaintiff  had  thei^ 
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reoently  made>  ir  a  suit  before  him  as  such  justice  of  the  peace, 
wherein  one  0.  P.  Whitcomb  was  plaintiff,  and  the  said  defendant 
was  defendant/'  etc 

This  colloquium  applies  all  parts  of  the  discourse,  which  refer  to 
acts  of  an  official  character,  to  the  plaintiff  as  a  justice  of  the 
peace,  and  in  the  execution  of  his  office.  If  the  plaintiff  had  not 
jurisdiction  of  the  suit,  it  was  coram  nonjudice.  The  suit  referred 
to  could  not,  therefore,  have  been  before  him  as  a  justice  of  the 
peaoe,  unless  he  had  jurisdiction  ;  and  if  the  suit  was  before  him 
as  a  justice  of  the  peace,  no  decision  could  be  made  therein  by  him, 
except  in  his  official  capacity,  and  a  decision  by  him  in  such  suit, 
in  the  exercise  of  his  office,  must  be  a  decision  by  him  as  a  justice 
of  the  peace. 

The  allegations  of  the  complaint,  therefore,  import  that  the 
plaintiff,  as  a  justice  of  the  peace,  had  jurisdiction  of  the  action 
mentioned  therein,  and,  as  such  justice  of  the  peace,  had  made  the 
decision  referred  to.  Shellenbarger  v.  Norris,  2  Cart.  (Ind.)  286, 
and  authorities  cited  ;  Sharp  v.  Wilhite,  2  Humph.  434. 

*'  It  is  not  necessary  to  make  a  formal  averment  of  jurisdiction, 
if  it  appears  to  exist  from  the  facts  stated. '^  Cannon  v.  Phillipsy 
2  Sneed,  185,  citing  Chapman  y.  Smithy  13  Johns.  78.  The  case 
of  Ayre9  v.  Covill,  18  Barb.  260,  relied  on  by  the  appellant,  is  not 
in  point.  The  defamatory  words  in  that  case  were  spoken  of  an 
individual.  In  order  to  render  the  words  actionable,  it  was  neces- 
sary to  show  that  they  charged  an  indictable  offense,  for  which 
purpose  it  was  essential  that  certain  averments  should  have  been 
made  which  the  complaint  did  not  contain. 

The  defendant  claims  that  all  the  words,  taken  together  as 
charged,  do  not  impute  crime  to  the  plaintiff,  as  an  officer  or  other- 
wise, for  which  an  action  can  be  maintained  without  averment  of 
special  damage. 

The  substance  of  the  discourse  claimed  to  be  slanderous,  stating 
it  mildly,  is  that  the  plaintiff  perjured  himself  in  deciding  the 
suit  of  Whitcomb  v.  Defenda?it  adversely  to  the  defendant,  that  he 
decided  it  against  him  contrary  to  all  law  and  evidence,  that  it  was 
an  erroneous  decision,  an  outrage,  and  done  for  spite.  We  have 
already  seen  that  in  order  to  render  words  actionable  per  se,  when 
spoken  in  reference  to  the  official  character  or  action  of  a  person 
holding  an  office  of  profit,  it  is  not  necessary  that  they  should 
import  a  crime,  but  that  it  is  sufficient  if  they  charge  incapacity 
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or  want  of  integrity^  or  corruption  in  the  officer.  The  reason  for 
this  rale  seems  to  be  this :  when  an  office  is  lacrative,  words  which 
reflect  upon  the  integrity  or  the  capacity  of  the  officer  render  thi§ 
tenure  precarious,  and  are  therefore  a  detriment  in  a  pecuniary 
point  of  view.     1  Starkie  on  Slander,  118. 

There  can  be  no  doubt,  we  think,  that  the  words  stated  in  the  com- 
plaint are  in  themselves  actionable,  and  are  within  both  the  reason 
and  the  letter  of  the  rule.  The  charge  that  the  plaintiff  perjured 
himself  in  deciding  the  suit  referred  to  against  the  defendant, 
while  it  does  not  charge  a  technical  perjury,  does  charge  that  the 
plaintiff  violated  his  official  promissory  oath.  Oen.  Stat.,  ch.  9,  § 
2.  A  charge  of  this  nature  is  in  itself  actionable.  Hopkins  v* 
BeedlSy  1  Caines'  Bep.  347 ;  Aston  v.  Blagrave,  Strange,  617 ;  Sex 
v.  Pococky  id.  1157 ;  Kent  v.  Pococky  id.  1168 ;  3  Bums'  Justice, 
18th  ed.,  29.  But  the  words  spoken  in  this  case  go  further.  They 
charge  against  the  plaintiff,  not  only  a  violation  of  his  official  oath, 
but  that  the  decision  was  erroneous,  contrary  to  all  law  and  evi- 
dence, and  rendered  against  the  defendant  for  spite.  A  decision 
of  this  character  must  necessarily  be  corrupt  and  malicious.  If 
made  by  a  justice  of  the  peace  in  a  case  of  which  he  had  jurisdiction 
it  would  constitute  an  offense  against  public  justice,  for  which  he 
would  be  liable  to  indictment  and  removal  from  office.  4  Bl.  Oom. 
141 ;  Bussell  on  Grimes,  45,  135  ;  People  v.  Coon,  15  Wend.  277, 
Gen.  Stat,  ch.  91,  §  8;  ch.  9,  §  2. 

The  words,  therefore,  charge  not  only  corruption  and  a  want  of 
integrity  against  the  plaintiff,  but  also  criminal  offense.  The  order 
OTermling  the  demurrer  is  affirmed. 

OrddT  affirmed. 
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appellant. 

on  Minn,  no 

Buuranee — firepofioy  ^limiUation  <tf  time  tf  aeHon, 

A  file  infloranoe  policy  contained  a  ix>ndition  tliat "  no  Boit  for  the  reooreiy  of 
any  claim  nnder  this  policj  shall  be  sustained  in  any  court  unless  commenced 
within  the  term  of  one  year  after  any  claim  shall  occor,  and  in  case  such  salt 
shall  be  commenced  after  the  end  of  one  year  next  after  such  loss  or  damage 
shall  have  occurred,  the  lapse  of  time  shall  be  oonduslve  evidence  against 
the  validity  of  the  claim,"  etc.  Under  the  policy  the  insured  was  required 
to  furnish  a  statement  and  proo'f  of  loss,  and  the  company  had  sixty  days 
thereafter  to  pay.  HMy  (1)  that  a  condition  requiring  an  action  to  be 
brought  within  a  time  shorter  than  the  statute  of  limitations,  was  valid ; 
(2)  that  as  the  company  were  not  liable  to  pay  until  after  the  furnishing  of 
statement  and  proof  of  loss,  the  cause  of  action  did  not  accrue  until  then, 
and  the  insured  had  one  year  from  that  time  in  which  to  bring  suit,  not- 
withstanding the  second  clause  limiting  the  time  to  one  year  from  the  occur- 
rence of  the  loss. 

ACTION  by  William  Chandler  and  others  upon  a  fire  insnrance 
policy.    The  facts  appear  in  the  opinion.     The  appeal  is  from 
«n  order  denying  a  new  trial  after  a  yerdiot  for  plaintifffl. 

Harvey  Officer,  for  appelluiit. 

Cornell  &  Brtidley,  for  respondents. 

T0UK69  J.  By  a  policy  issued  April  11,  1871,  the  defendant 
insured  plaintiffs  for  the  term  of  six  months,  against  loss  or  dami^ 
by  fire,  to  the  amount  of  $5,000,  '^  on  their  railroad  tiespUed  along 
the  line  of  the  Northern  Pacific  Bailroad  from  the  Junction  to  the 
Bed  Eiver  of  the  North  in  Minnesota, '^  agreeing  to  make  good  to 
the  assured  all  loss,  etc,  ''to  be  paid  within  sixty  days  after  due 
notice  and  satisfactory  proofs  of  the  same/'  Between  May  7  and 
22,  1871,  seyeral  thousand  of  the  ties  insured  were  destroyed  by 
accidental  fire.  The  plaintiffs  gave  immediate  notioe  of  the  loss, 
and  the  defendant  thereupon  entered  upon  an  investigation  of  the 
facts  relating  to  the  fire;  a  disagreement  arose  between  the  parties 
as  to  the  actualnumber  of    ties  burned,  and  some  five  mcnths  were 
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consumed  in  fruitless  negotiations  on  this  subject.  On  April  8, 
1872,  the  plaintiffs  furnished  the  defendant  witii  formal  proo&  of 
lo6&  This  action  was  brought  August  7,  1872,  to  recoTer  the 
amount  claimed  to  be  due  plaintiffs  on  the  policy. 

The  policy  contains  the  following  condition,  limiting  the  right 
of  the  assured  to  sue  and  recover  for  a  loss:  *'It  is  expressly  cot- 
enanted  by  the  parties  hereto  that  no  suit  or  action  against  the  com- 
pany, for  the  recovery  of  any  claim  under  or  by  virtue  of  this  pol- 
icy, shall  be  sustained  in  any  court  of  law  or  chancery,  unless  com- 
mence il  within  the  term  of  one  year  next  after  any  claim  shall 
occur;  and  in  case  such  suit  or  action  shall  be  commenced  against 
the  company,  after  the  end  of  one  year  next  after  such  loss  or  dam- 
age sliall  have  occurred,  the  lapse  of  time  shall  be  taken  and  admit- 
ted as  conclusive  evidence  against  the  validity  of  the  claim  thereby 
attempted  to  be  enforced,  any  statute  of  limitations  to  the  contrary 
notwithstanding." 

Tlie  first  branch  of  this  condition  clearly  sustains  the  plaintifPs 
contention.  The  expression  "  claim  shall  occur,"  obviously  means 
claim  shall  *' arise,"  or  **  accrue."  No  claim  occurs  or  arises  in 
favor  of  the  assured  upon  the  mere  happening  of  the  loss.  The 
giving  of  notice,  and  the  furnishing  of  satisfactory  proofs,  are  con- 
ditions precedent  to  be  performed  by  the  assured  before  they  are 
entitled  to  claim  the  stipulated  indemnity;  and  not  until  sixty 
days  after  the  performance  of  the  last  of  these  conditions,  can  their 
claim  be  enforced  by  suit.  It  is  unnecessary  to  determine  in  this 
case  whether,  by  the  first  branch  of  the  condition,  the  time  of  lim- 
itation begins  to  run  from  the  furnishing  of  proofs,  or  sixty  days 
thereafter.  It  would  seem,  however,  that  the  claim  exists  when 
notice  has  been  given  and  proofs  furnished,  although  it  is  not  pay- 
able until  the  expiration  of  the  sixty  days. 

The  second  branch  of  the  condition  as  clearly  provides  that 
unless  suit  is  brought  within  one  year  after  the  occurrence  of  the 
loss,  the  lapse  of  time  shall  be  conclusive  evidence  against  the 
validity  of  the  claim.  These  two  limitations  cannot  stand  together. 
By  the  first,  an  action  might  be  sustained,  if  commenced  before 
June  8,  1873,  or  at  any  rate,  if  brought  prior  to  April  9,  1873 ; 
but  by  the  second,  lapse  of  time  would  be  a  conclusive  bar  to  such 
action,  if  brought  after  May  22,  1872.  During  the  interval  an 
action  might  be  maintained  under  the  first  limitation,  but  mutt  be 
defeated  by  the  second. 
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The  two  branches  of  the  condition  being  thus  inoonBiBtent, 
and  the  whole  being  ambiguous,  its  meaning  can  only  be  ascer- 
tained by  a  resort  to  construction. 

The  language  of  the  condition  is  the  language  of  the  company, 
and  for  any  ambiguity  in  its  terms  the  company  is  responsible.  If 
the  company  has  seen  fit  to  express  itself  in  terms  that  require 
interpretation,  it  cannot  complain  if  any  doubt  as  to  the  meaning 
of  the  condition  is  resolyed  in  favor  of  the  assured.  The  rule  that 
words  are  to  be  taken  most  strongly  against  the  party  using  them, 
is  more  applicable  to  the  conditions  and  provisos  of  policies  of 
insurance  than  to  almost  any  other  instruments.  These  policies 
are  wholly  prepared  by  the  company  issuing  them,  and  should  be 
drafted  with  the  most  scrupulous  exactness.  They  should  be  abso- 
lutely free  from  ambiguity.  '^  A  policy  ought  to  be  so  framed  that 
he  who  runs  can  read.  It  ought  to  be  framed  with  such  deliberate 
care  that  no  form  of  expression  by  which,  on  the  one  hand,  the 
party  assured  can  be  caught,  or  by  which,  on  the  other,  the  com- 
pany can  be  cheated,  shall  be  found  upon  the  face  of  it.  Anderson 
V.  Fitzgerald,  4  H.  of  L.  Gas.  484,  510.  This  rule  has  been  adopted 
in  many  cases  involving  the  construction  of  exceptions,  warranties 
and  conditions  precedent  in  policies.  See  Blachett  v.  Assurance 
Co,f  2  Crompt  &  Jcr.  244,  251 ;  Notman  v.  Anchor  Assurance  Go.^ 
4  0.  B.  (N.  S.)  476,  481 ;  Fitton  v.  Accidental  Death  Ins.  Co.,  17 
id.  122,  135 ;  Braunstein  v.  Ace,  Death  Ins.  Co.,  1  Best  &  Smith, 
782,  799 ;  Fowkes  v.  Assurance  Ass%  3  id.  917,  925 ;  Catlin  v. 
Springfield  Fire  Ins.  Co.,  1  Sumn.  434,  440 ;  Palmer  y.  Warren 
Ins.  Co.,  1  Story,  360,  364,  369 ;  Bartlett  v.  Union  M.  F.  Ins.  Oo.^ 
46  Me.  500;  Wilson  v.  Conway  Fire  Ins.  Co.,  4  R.  I.  141,  156 
Wilson  V.  Hampden  Fire  his.  Co.,  4  id.  159,  166;  Hoffman  v 
.^na  Ins.  Co.,  32  N.  Y.  405,  413;  Reynolds  v.  Commerce  Fire 
Ins.  Co.,  47  id.  597,  604 ;  N.  Y.  Beltifig  Co.  v.  Washington  Fire 
Ins.  Co.,  10  Bosw.  428,  435 ;  Merrick  v.  Oermania  Fire  Ins.  Co., 
54  Penn.  St  277,  284 ;  Western  Ins.  Co.  v.  Cropper,  82  id.  351> 
355.  It  is  peculiarly  applicable  to  the  condition  we  are  now  con- 
siderii  g,  for  the  reason  that  this  condition  is  not  only  wholly  for 
the  benefit  of  the  company,  but  is  also  a  condition  subsequent,  by 
which  a  valid  claim,  founded  on  a  contract  fully  performed  by  the 
iASSured,  and  broken  by  the  company,  is  defeated,  unless  an  action 
is  brought  to  enforce  it  within  a  time  much  shorter  than  that 
allowecl  by  the  statute  of  limitations.     Such  a  condition  is  valid. 
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{Ri'd/llesbarger  v.  Hartford  Ins.  Co^  7  Wall.  386,  391,  and  casea 
cited),  but  like  other  conditions  subsequent,  which  work  forfeitures 
of  Tested  rights,  it  is  to  be  construed  strictly  against  the  company, 
and  liberally  in  fayor  of  the  assured.  A  defense  founded  on  the 
broach  of  such  a  condition  as  this  is  stricii  juris,  and  we  ought  not 
to  hold  that  the  assured  have  stipulated  away  their  claim  to  the 
indemnity  secured  by  the  policy,  unless  their  intention  to  do  so 
clearly  appears. 

The  defendant's  counsel  has  failed  to  pbint  out  to  us  any  suffic- 
ient ground  for  preferring  the  construction  claimed  by  the  company 
to  that  relied  on  by  the  plaintilTs.  Aside  from  the  rule  before 
mentioned,  the  reason  of  the  case  certainly  favors  the  plaintiffs' 
position.  It  is  natural  that  the  parties  should  have  intended  to 
refer  the  commencement  of  the  period  of  limitation  to  the  date 
when  the  cause  of  action  accmed,  and  that  the  time  during  which 
the  assured  could  not  sue,  should  not  be  counted  as  part  of  the  year 
within  which  they  were  required  to  sue.  This  construction  leaves 
no  door  open  for  suits  upon  fraudulent  claims,  after  the  lapse  of 
time  has  made  the  proof  of  fraud  difficult  or  impossible.  The 
assured,  as  a  condition  precedent  to  their  right  of  action,  must  still 
furnish  satisfactory  proofs  of  loss,  either  within  the  time  fixed  by 
the  policy,  or,  if  no  time  is  fixed,  within  a  reasonable  time  after  the 
loss;  the  action  must  be  brought  within  a  year  and  sixty  days 
thereafter,  at  the  farthest,  and  the  company  is  thus  amply  pro- 
tected from  suits  upon  stale  claims.  On  the  other  hand,  if  the  suit 
must  be  brought,  in  all  cases,  within  a  year  after  the  loss,  then, 
as  no  suit  can  be  brought  until  sixty  days  after  the  proofs  have 
been  furnished,  and  as  the  time  within  which  proofs  can  be  fur- 
nished must  vary  with  the  circumstances  of  each  case,  the  condi- 
tion will  operate  very  differently  in  different  ca£es,  and  may  very 
often  allow  the  assured  but  a  very  brief  and  inadequate  time  iii 
which  to  bring  suit  after  their  cause  of  action  accrues. 

The  plaintiffs'  construction  of  the  condition,  highly  reasonable 
in  itself,  is  supported  by  the  decision  in  The  Mayor  of  New  York  v. 
Tlis  HamiUoii  Fire  Insurance  Co.,  39  N.  Y.  45,  cited  with  approval  in 
Eillips  V.  Putnam  Ifisurance  Co.y  28  Wis.  472,  484;  S.  C,  9  Am.  liep. 
506,  although  the  latter  case  was  decided  on  other  grounds.  But 
whether  or  not  the  plaintiffs'  construction,  thus  sustained  by 
authority,  is  more  reasonable,  it  is  certainly  not  less  reasonable 
than  that  contended  for  by  the  defendant,  and,  in  accordance  with 
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the  rale  before  stated,  the  condition  must  be  taken  in  the  senae 
most  favorable  to  the  plaintifFs. 

The  action  having  been  commenced  within  the  time  limited  by 
the  conditions  thus  construed,  it  is  unnecessary  to  consider  the 
question,  fully  discussed  in  the  briefs  of  counsel,  whether  the  con- 
duct of  the  defendant  amounted  to  a  waiver  of  the  condition,  aa 
oonstrued  by  defendant 

[The  court  here  pass  upon  a  question  of  fact.] 

The  order  denying  a  new  trial  is  affirmed. 

Order  affirmdd^ 


fiussBLL  V.  LowTH,  appellant 

(81  Minn.  107.) 

OonttitutUmal  Law^fsd&ral hamutead  km eoBempHng land»  flwn  WabiU^  fbr 

debt. 

The  provision  in  the  Federal  homestead  act  that  lands  acquired  thereander 
shall  not "  become  liable  to  the  satisfaction  of  any  debt "  of  the  patentee 
'*  contracted  prior  to  the  issning  of  the  patent  therefor/'  ?ield,  constitational 
and  valid,  and  lands  acquired  under  such  act  in  the  State  of  Minnesota 
exempt  from  sale  under  execution  issued  under  State  law  for  such  debt. 

ACTION  by  A.  E.  Russell  against  Michael  F.  Lowth  and  another, 
to  have  declared  void  as  a  cloud  on  the  title  of  plaintiff 
the  levy  and  sale  under  execution  and  certificate  of  sale  of  certain 
lands.  The  execution  was  upon  a  judgment  against  one  John 
Merkle,  which  was  docketed  in  the  county  where  such  lands  are 
situated.  At  that  time  the  title  to  the  land,  so  far  as  appeared  by 
the  public  record,  was  in  said  John  Merkle.  He  held  the  same 
under  a  conveyance  made  to  him  by  the  United  States,  under  the 
provisions  of  the  homestead  act  The  facts  of  the  case  appear  in 
the  opinion.  The  appeal  was  from  an  order  overruling  a  demurrei 
to  the  complaint. 

W.  L.  Coouy  for  appellants. 

B&njamm  0,  Reynolds,  for  respondent* 

MoMiLLAN,  0.  J.  The  land  involved  in  this  action  was  entered 
by  one  John  Merkle,  on  or  about  July  15, 1864,  under  the  act  of 
congress,  entitled  ''An  act  to  secure  homesteads  to  actual  settlers 
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on  the  public  domain/'  approved  May  20,  1862,  and  was  conyeyed 
to  him  by  the  United  States,  under  and  in  pnrsnance  of  said  aot^ 
on  July  29,  1869.  The  indebtedness  of  Merkle  to  the  defendants 
tor  which  they  obtained  the  judgment  sought  to  be  enforced  against 
the  land,  was  contracted  by  said  Merkle  March  25,  1869,  prior  to 
the  issuing  of  the  patent.  On  December  21,  1871,  John  Merkle 
and  wife,  by  warranty  deed,  conveyed  the  premises  upon  which  the 
ieyy  was  made,  to  Stephen  Merkle,  who  with  his  wife  conveyed 
the  same  by  warranty  deed  to  the  plaintiff,  February  16,  1873. 
Neither  of  these  deeds  was  recorded  till  after  the  judgment  in 
favor  of  the  defendants  against  Jolm  Merkle  was  docketed  in  the 
county  in  which  the  land  lies.  Under  our  statute,  the  conveyan- 
ces were  void  as  against  the  judgment,  unless  the  land  was  exempt 
from  levy  and  sale  under  the  act  of  congress.  Gen,  Stat.,  ch.  40, 
§  21.  Section  4  of  the  act  of  congress  above  cited  is  as  follows  : 
^' And  be  it  further  enacted  that  no  lands  acquired  under  the  pro- 
visions of  this  act  shall  in  any  event  become  liable  to  the  satisfac- 
tion of  any  debt  or  debts  contracted  prior  to  the  issuing  of  the 
patent  therefor."  12  U.  S.  Stat,  at  Large,  ch.  75,  p.  393;  2 
Brightly's  Dig.,  Lands,  §  63,  p.  397. 

The  terms  of  this  section  clearly  exempt  all  lands,  patented  under 
the  act  of  which  it  is  a  part,  from  liability  for  any  of  the  debts  of 
the  patentee  c6nti*acted  prior  to  the  issuing  of  the  patent,  whether 
the  lands  are  still  held  by  the  patentee,  or  a  bona  fide  purchaser 
deriving  title  from  him.  But  it  is  claimed  by  the  appellants  that 
this  provision  of  the  act  of  congress  is  unconstitutional  and  void  ; 
that  congress  can  make  no  provision  which  will  withdraw  or  exempt 
the  lands  from  the  operation  of  State  laws  regulating  the  collection 
of  debts,  after  the  title  has  fully  passed  from  the  government. 
The  first  question  for  our  determination  is  the  constitutional 
validity  of  this  provision  of  the  act. 

The  second  paragraph  of  section  three,  article  four,  of  the  con- 
stitution of  the  United  States  reads  as  follows  :  ''  The  congress 
shall  have  power  to  dispose  of  and  make  all  needful  rules  and  regu- 
lations respecting  the  territory  or  other  property  belonging  to  the 
United  States,  and  nothing  in  this  constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  United  States,  or  of  any 
particular  State."  The  power  of  disposition  contained  in  this  sec- 
tion is  delegated  by  the  people  of  the  United  States  to  the  congress 
of  the*  United  States.      Whatever  power  is  conferred  upon  the 
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national  goyemment,  or  either  branch  of  it,  by  the  oonstitntioxi,  is 
accompanied  with  the  element  of  political  dovereignty.  The  power 
of  disposition  conferred  by  the  constitution  in  the  paragraph  above 
quoted  is  unqualified,  save  that  it  shall  not  *'  prejudice  any  claim 
of  the  United  States  or  of  any  particular  State/'  Whatever  may 
be  the  effect  of  this  qualificadon,  it  clearly  does  not  relate  to  the 
power  of  the  State  which  is  claimed  to  be  affected  by  the  act  of 
congress  involved  in  this  case.  So  far,  therefore,  as  this  case  is 
concerned,  the  power  conferred  is  absolute  and  unqualified,  and  is 
the  absolute  power  of  the  sovereign  to  dispose  of  the  territory  or 
other  property  of  the  national  government 

There  can  be  no  doubt  that,  invested  with  such  power,  congress 
had  authority  to  dispose  of  any  portion  of  the  public  lands  as  home- 
steads, and  to  secure  the  title  to  such  lands  in  the  grantees  of  the 
government,  and  bona  fide  purchasers,  in  the  manner  provided  in 
this  act,  whether  such  lands  are  within  the  boundaries  of  a  partic- 
ular State  or  not.  United  Slates  v.  Gratiot,  14  Pet.  526,  affirming 
1  McLean,  454.  If  it  be  said  that  this  prevents  the  State  from 
subjecting  this  class  of  lands  in  the  hands  of  its  citizens  to  liability 
for  the  payment  of  the  debts  of  such  citizens,  as  it  may  other  lands 
within  the  boundary  of  the  State,  and  to  that  extent  violates  its 
sovereignty,  the  answer  is  that  the  State,  to  this  extent,  is  divested 
of  its  sovereignty,  by  the  express  grant  of  power  to  the  congress  of 
the  United  States  by  the  constitution.  Amendments  of  Const. 
U.  S.,  art.  10.  This  being  the  power  granted  by  the  words,  *'  have 
power  to  dispose  of  *  *  *  the  territory  or  other  property  be- 
longing to  the  United  States,"  the  language,  ''and  make  all  need- 
ful rules  and  regulations,''  in  its  connection  in  this  paragraph  of 
the  constitution,  if  it  does  not  confer  enlarged  and  distinct  powers 
upon  congress,  at  least  contains  an  express  grant  of  power  to  make 
all  laws  necessary  for  the  exercise  of  the  power  of  disposition  granted 
by  the  constitution.  What  are  needful  rules  and  regulations  for 
the  exercise  of  this  power  of  disposition,  is  a  question  of  legislative 
discretion,  and  its  exercise  by  congress  will  not  be  interfered  with 
by  the  judicial  tribunals  of  the  country. 

The  Supreme  Court  of  the  United  States,  and  inferior  courts  of 
the  United  States  have  frequently  passed  upon  the  paragraph  of 
the  constitution  involved  here,  and  although  the  particular  ques- 
tion before  us  has  not  been  determined  by  them,  yet  the  construc- 
tion given  to  this  paragrapli  sustains  the  views  we  have  expressed. 
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Bagnell  y.  Broderick,  13  Pet  436 ;  Wilcox  y.  Jackson,  id.  498; 
United  States  v.  Oraiiot,  14  id.  526  ;  Jourdan  t.  Barrett,  4  How 
169,  185 ;  Irvine  y.  Marshall,  20  id.  558.  In  Oibson  y.  Chouteau, 
13  Wall.  92,  Mr.  Jasidoe  Fiblo,  delivering  the  opinion  of  the  Su- 
preme (/onrt^  says  (p.  99) :  ''With  respect  to  the  pablic  domain, 
the  (Constitution  vests  in  congress  the  power  of  disposition  and  of 
making  all  needful  rules  and  regulations.  That  power  is  subject 
tx>  no  limitations.  Congress  has  the  absolute  right  to  prescribe  the 
times,  the  conditions  and  the  mode  of  transferring  this  property, 
or  any  part  of  it,  and  to  designate  the  persons  to  whom  the  transfer 
shall  be  made.  No  State  legislation  can  interfere  with  this  right, 
or  embarrass  its  exercise  ;  and  to  prevent  the  possibility  of  any 
attempted  interference  with  it,  a  provision  has  been  usually  inserted 
in  the  compacts  by  which  new  States  have  been  admitted  inta 
the  Union,  that  such  interference  with  the  primary  disposal  of  the 
Boil  by  the  United  States  shall  never  be  made.'' 

Such  provision  was  inserted  in  the  act  authorizing  the  people  of 
Minnesota  to  form  a  constitution,  State  government,  etc.,  and  it  is 
embodied  in  the  present  constitution  of  this  State,  with  the  further 
clause,  that  ''this  State  shall  never  interfere  with  any  regulations 
congress  may  find  necessary  for  securing  the  title  to  said  soil  to 
bona  fide  purchasers  thereof.''  Const.  Minn.,  art  2,  §  3.  This 
provision  in  the  State  constitution  is  an  express  constitutional  inhi- 
bition of  the  power  of  the  State  legislature  to  pass  any  law  inter- 
fering with  "  the  primary  disposal  of  the  soil  by  the  United  States, 
or  with  any  regulations  congress  may  find  necessary  for  securing 
the  title  to  said  soil  to  bona  fide  purchasers  thereof." 

If  we  are  correct  in  the  views  thus  expressed,  any  State  law,  sub- 
jecting lands  patented  under  the  act  of  congress  known  as  the  Home- 
stead Act  to  levy  and  sale  upon  execution  issued  upon  a  judgment 
for  a  debt  of  the  patentee  contracted  prior  to  the  issuance  of  the 
patent,  would  be  in  conflict,  not  only  with  the  said  act  of  congress, 
but  with  the  above  provision  of  the  State  constitation,  and,  upon 
both  grounds,  void. 

The  question  involved  in  this  case  has  been  considered  by  the 
Supreme  Court  of  Wisconsin,  in  the  case  of  Oile  v.  HaUock,  31  Wis. 
523,  and  that  tribunal  comes  to  a  conclusion  similar  to  our  own. 

We  see  no  defect  in  the  complaint.  The  order  overruling  the 
demurrer  is  affirmed. 

Order  affirmed. 
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9  appellant,  y.  Milwaukee  and  St.  Paul  Railway  Oox- 

PANT. 
(21  MlQQ.  907.) 

K^gtigmM  —  U^Mity  for  injury  to  ehUd  of  Under  ysair§  trapiuHng, 

A.  railway  turn-table,  which  was  attractive,  but  dangerous,  to  childreo,  was 
left  exposed  and  unfastened  in  a  public  place,  and  many  children  were  In 
the  habit  of  going  on  it  to  play,  ffeld,  that  the  railway  company  were 
liable  for  an  injury  done  by  the  turn-table  while  being  moved  by  other  chil- 
dren to  a  child  seven  years  old,  and  that  the  fact  that  the  child  was  a  tres- 
passer did  not  relieve  such  company. 

ACTION  by  Patrick  Eeffe,  an  infant,  by  his  guardian,  against 
the  defendant  to  recover  for  personal  injuries  received  from 
a  railway  turn-table  belonging  to  defendant.  The  facts  as  set  forth 
in  the  complaint  were  these  :  The  turn-table  in  question,  which 
was  owned  and  operated  by  defendant,  was  on  its  lands.  It 
was  situated  in  a  public  place,  within  120  feet  from  the  residence 
And  home  of  plaintiff,  and  was  unfastened  and  in  no  way  protected, 
fenced,  guarded  or  inclosed,  to  prevent  it  from  being  turned  around 
at  the  pleasure  of  small  children,  although  it  could  at  all  times  be 
readily  locked  and  securely  fastened,  but  when  left  unfastened  it 
was  very  attractive  to  young  children,  and  while  being  moved  by 
children,  and  at  all  times  when  left  unfastened,  was  dangerous  to 
persons  upon  or  near  it.  Defendant  had  notice  of  all  these  facts, 
before  and  at  the  time  of  the  injury  named  occurred  to  the  plaintiff. 
On  the  11th  of  September,  1867,  he  being  at  that  time  about  seven 
years  old,  plaintiff  was,  with  other  children,  over  whom  his  parents 
or  guardians  had  no  control,  playing  on  the  turn-table  (which  had 
been  left  unfastened),  the  other  children  revolving  it,  and  plaintiff 
remaining  thereon.  While  it  was  being  so  revolved,  plaintiff  had 
his  right  leg  caught  near  the  knee,  between  the  surface  of  the  turn- 
table and  an  abutment  or  wall,  and  between  an  iron  rail  on  the 
turn-table  and  an  iron  rail  on  said  abutment  or  wall,  and  thereby 
his  said  leg  was  so  injured  as  to  render  amputation  necessary. 

These  facts  were  set  forth  in  the  complaint,  together  with  an 
allegation  of  defendant's  negligence.  Defendant  answered,  and 
ai>on  the  pleadings  moved  for  judgment,  which  the  court  below 
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granted.    The  opinion  by  Hall,  J.,  is  reported  2  Gent.  Law  Joor. 
170.    From  the  judgment  entered  plaintiff  appealed. 

Mead  £  Thompson,  for  appellant. 

Bigelow,  Flandrau  <6  Clark,  for  respondent. 

Young,  J.  In  the  elaborate  opinion  of  the  court  below,  which 
formed  the  basis  of  the  argument  for  the  defendant  in  this  court, 
the  case  is  treated  as  if  the  plaintiff  was  a  mere  trespasser,  whose 
tender  years  and  childish  instincts  were  no  excuse  for  the  commis- 
sion of  the  trespass,  and  who  had  no  more  right  than  any  other 
trespasser  to  require  the  defendant  to  exercise  care  to  protect  him 
from  receiving  injury  while  upon  its  turn-table.  But  we  are  of 
opinion  that,  upon  the  facts  stated  in  the  complaint,  the  plaintiff 
occupied  a  very  different  position  from  that  of  a  mere  voluntary 
trespasser  upon  the  defendant's  property,  and  it  is  therefore  unne- 
cessary to  consider  whether  the  proposition  advanced  by  the  de- 
fendant's counsel,  viz. :  that  a  land-owner  owes  no  duty  of  care  to 
trespassers,  is  not  too  broad  a  statement  of  a  rule  which  is  true  in 
many  instances. 

To  treat  the  plaintiff  as  a  voluntary  trespasser  is  to  ignore  the 
averments  of  the  complaint,  that  the  turn-table,  which  was  situate 
in  a  public  (by  which  we  understand  au  open,  frequented)  place, 
was,  when  left  unfastened,  very  attractive,  and,  when  put  in  motion 
by  them,  was  dangerous  to  young  children,  by  whom  it  could  be 
easily  put  in  motion,  and  many  of  them  were  in  the  habit  of  going 
upon  it  to  play.  The  turn-table,  being  thus  attractive,  presented 
to  the  natural  instincts  of  young  children  a  strong  temptation  ;  and 
such  children,  following,  as  they  must  be  expected  to  follow,  those 
natural  instincts,  were  thus  allured  into  a  danger  whose  nature  and 
extent  they,  being  without  judgment  or  discretion,  could  neither 
apprehend  nor  appreciate,  and  against  which  they  could  not  protect 
themselves.  The  difference  between  the  plaintiff's  position  and 
that  of  a  voluntary  trespasser,  capable  of  using  care,  consists  in  this, 
that  the  plaintiff  was  induced  to  come  upon  the  defendant's  turn- 
table by  the  defendant's  own  conduct,  and  that,  as  to  him,  the  turn- 
table was  a  hidden  danger,  a  trap. 

While  it  is  held  that  a  mere  licensee  ''  must  take  the  permissioo 
with  its  concomitant  conditions,  it  may  be  perils "  {HounM  y 
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Smith,  7  C.  B.  [N.  S.]  731 ;  Bolch  v.  SmUh,  7  H.  &  N.  836),  ye* 
even  BQoh  licensee  has  a  right  to  require  that  the  owner  of  the  land 
shall  not  knowingly  and  carelessly  put  concealed  dangers  in  his 
way.  Bolch  y.  Smithy  per  Channell  and  Wilde,  BB.  ;  Corby  t. 
HiUy  4  C.  B.  (N.  S.)  556,  per  Willes,  J. 

And  where  one  goes  upon  the  land  of  another,  not  by  mere  license, 
but  by  invitation  from  the  owner,  the  latter  owes  him  a  larger  duty. 
^'The  general  rule  or  principle  applicable  to  this  class  of  cases  is 
that  an  owner  or  occupant  is  bound  to  keep  his  premises  in  a  safe 
and  suitable  condition  for  those  who  come  upon  and  pass  over  them, 
using  due  care,  if  he  has  held  out  any  inducement,  invitation  or 
allurement,  either  express  or  implied,  by  which  they  have  been  led 
to  enter  thereon."  Per  Biqelow,  C.  J.,  in  Sweeny  v.  Old  Colony 
and  Newport  R.  Co.,  10  Allen,  368,  reviewing  many  cases.  And 
see  iTtdermann  v.  Dawes,  L.  R.,  1  C.  P.  274 ;  L.  R.,  2  C.  P.  311. 

Now,  what  aD  express  invitation  would  be  to  an  adult,  the 
temptation  of  an  attractive  plaything  is  to  a  child  of  tender  years. 
If  the  defendant  had  left  this  turn-table  unfastened /or  the  purpose 
of  attracting  young  children  to  play  upon  it,  knowing  the  danger 
into  which  it  was  thus  alluring  them,  it  certainly  would  be  no 
defense  to  an  action  by  the  plaintiff,  who  had  been  attracted  upon 
the  turn-table  and  injured,  to  say  that  the  plaintiff  was  a  trespasser, 
and  that  his  childish  instincts  were  no  excuse  for  his  trespass.  In 
Townsend  v.  Watheny  9  East,  277,  it  was  held  to  be  unlawful  for 
a  man  to  tempt  even  his  neighbor's  dogs  into  danger,  by  setting 
traps  on  his  own  land,  baited  with  strong-scented  meat,  by  which 
the  dogs  were  allured  to  come  upon  his  land  and  into  his  traps.  In 
that  case.  Lord  Ellenborough  asks,  ''What  is  the  difference 
between  drawing  the  animal  into  the  trap  by  his  natural  instinct, 
which  he  cannot  resist,  and  putting  him  there  by  manual  force  P  " 
And  Obose,  J.,  says  :  ''A  man  must  not  set  traps  of  this  danger- 
ous description  in  a  situation  to  invite  his  neighbor's  dogs,  and,  as 
it  were,  to  compel  them  by  their  instinct  to  come  into  tlic  traps." 

It  is  true  that  the  defendant  did  not  leave  the  turn-table  un- 
fastened, /of  the  purpose  of  injuring  young  children ;  and  if  the 
defendant  had  no  reason  to  believe  that  the  unfastened  turn-table 
was  likely  to  attract  and  to  injure  young  children,  then  the  defend* 
ant  would  not  be  bound  to  use  care  to  protect  from  injury  the 
children  that  it  had  no  good  reason  to  suppose  were  in  any  danger. 
But  the  complaint  states  that  the  defendant  knew  that  the  turn- 
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table,  when  left  unfastened,  was  easily  reyolyed ;  that,  when  lefi 
unfastened,  it  was  Tery  attractive  and,  when  pat  in  motion  by 
them,  dangerous  to  young  children ;  and  knew  also  that  many 
children  were  in  the  habit  of  going  upon  it  to  play.  The  defend- 
ant therefore  knew  that,  by  leaving  this  turn-table  unfastened  and 
unguarded,  it  was  not  merely  inviting  young  children  to  come  upon 
the  fcum-table,  but  was  holding  out  an  allurement,  which,  acting 
upon  the  natural  instincts  by  which  such  children  are  controlled, 
drew  tliem  by  those  instincts  into  a  hidden  danger ;  and  having 
thus  knowingly  allured  them  into  a  place  of  danger,  without  their 
fault  (for  it  cannot  blame  them  for  not  resisting  the  temptation  it 
has  set  before  them),  it  was  bound  to  use  care  to  protect  them 
from  the  danger  into  which  they  were  thus  led,  and  from  which. 
they  could  not  be  expected  to  protect  themselves. 

We  agree  with  the  defendant's  counsel  that  a  railroad  company 
is  not  required  to  make  its  land  a  safe  playground  for  children. 
It  has  the  same  right  to  maintain  and  use  its  turn-table  that  any 
land  owner  has  to  use  his  property.  It  is  not  an  insurer  of  the 
lives  or  limbs  of  young  children  who  play  upon  its  premises.  We 
merely  decide  that  when  it  sets  before  young  children  a  temptation 
which  it  has  reason  to  believe  will  lead  them  into  danger,  it  must 
use  ordinary  care  to  protect  them  from  harm.  What  would  be 
proper  care  in  any  case  must,  in  general,  be  a  question  for  the 
jury,  upon  all  the  circumstances  of  the  case. 

The  position  we  have  taken  is  fully  sustained  by  the  following 
cases,  some  of  which  go  much  farther  in  imposing  upon  the  owner 
of  dangerous  articles  the  duty  of  using  care  to  protect  from  injury 
children  who  may  be  tempted  to  play  near  or  meddle  with  them, 
than  it  is  necessapy  to  go  in  this  case.  Lynch  v.  Nurdiriy  1  Q. 
B.  29 ;  Birge  v.  Oardi7ier,  19  Conn.  507 ;  Whirley  v.  WhUetnan, 
1  Head,  610. 

It  is  true  that,  in  the  cases  cited,  the  principal  question  discussed 
is,  not  whether  the  defendant  owed  the  plaintifl  the  duty  of  care, 
but  whether  the  defendant  was  absolved  from  liability  for  breach 
of  duty,  by  reason  of  the  fact  that  the  plaintiff  was  a  trespasser, 
who,  by  his  own  act,  contributed  to  the  injury ;  and  the  distinction 
is  not  sharply  drawn  between  the  effect  of  the  plaintiff's  trespass, 
as  a  bar  to  his  right  to  require  care,  and  the  plaintiff's  contributory 
negligence,  as  a  bar  to  his  right  to  recover  for  the  defendanf» 
failure  to  exercise  such  care  as  it  was  his  duty  to  use.    But  an  a 
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yoimg  child,  whom  the  defendant  knowingly  tempts  to  come  upon 
1u8  land,  if  any  thing  more  than  a  technical  trespasser,  is  led  mto 
ihe  commission  of  the  trespass  by  the  defendant  himself,  and  thas 
-occupies  a  position  widely  different  from  that  of  an  ordinary  tres- 
passer, the  fact  that  the  courts,  in  the  cases  referred  to,  assumed, 
instead  of  proving,  that  the  defendant  owed  to  a  young  child, 
under  such  circumstances,  a  duty  he  would  not  owe  to  an  ordinary 
trespasser,  for  whose  trespass  he  was  not  in  any  way  responsible, 
does  not  weaken  the  authority  in  those  cases.  And  in  Railroad 
Co.  v.  Stout,  17  Wall.  657  (a  case  in  all  respects  similar  to  the 
present),  the  distinction  insisted  on  by  counsel  is  taken  by  Mr. 
Justice  Huirr,  and  the  circumstance  that  the  plaintiff  was  in  .some 
sense  a  trespasser  is  held  not  to  exempt  the  defendant  from  the 
duty  of  care.  In  the  charge  of  the  learned  circuit  judge  at  the 
trial  of  the  last-named  case  (reported  under  the  title  of  Stout  y. 
Siotix  City  and  Pacific  R,  Co.,  2  Dill.  294),  the  elements  which 
must  concur  to  render  the  defendant  liable,  in  a  case  like  the 
present,  are  clearly  stated. 

In  Hughes  y.  Macfic,  2  Hurlst  &  Coltm.  744,  and  Marigan  y. 
Atterton,  L.  R,  1  Exch.  239,  cited  by  defendant's  counsel,  there  was 
nothing  to  show  that  the  defendants  knew  or  had  reason  to  appre- 
hend that  the  cellar  lid  in  the  one  case,  or  the  crushing  machine 
in  the  other,  woald  be  likely  to  attract  young  children  into  danger. 
It  must  be  conceded  that  Hughes  y.  Macfie  is  not  easily  to  be  re- 
conciled with  Birge  y.  Gardiner,  and  that  Mangan  y.  Atterton 
seems  to  conflict*  with  Lynch  v.  Nurdin;  but  whether  correctly 
decided  or  otherwise,  they  do  not  necessarily  conflict  with  our 
decision  in  this  case. 

Much  reliance  is  placed  by  defendant  on  Phila.  dk  Reading  R. 
Co,  V.  HummelU  44  Penn.  St.  375,  and  (Hllis  y.  Penn.  R.  Co., 
59  id.  129.  In  the  first  of  these  cases,  the  plaintiff,  a  young 
child,  was  injured  by  coming  upon  the  track  while  the  cars  were 
in  motion.  The  only  negligence  charged  upon  the  defendant  was 
the  omission  to  giye  any  signal  at  or  after  the  starting  of  the  train. 
If  the  plaintiff  had  been  crossing  the  track,  through  one  of  the 
openings  which  the  company  had  suffered  the  people  in  the  neigh- 
borhood to  make  in  the  train  while  standing  on  the  track,  and  the 
cars  had  then  been  run  together  upon  him,  without  any  warning, 
the  case  would  more  nearly  resemble  the  present;  but  the  facts,  as 
they  appear,  show  that  the  company  used  abundant  care,  and  that 
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it  had  no  reason  to  snpposo  that  the  plaintiff  was  exposed  to  danger; 
and  the  decision  is  pnt  npon  the  latter  ground,  althongh  Stbokg,  J., 
delivering  the  opinion  of  the  court,  uses  language  which  lenda 
some  support  to  the  defendant's  contention  in  this  case.  Oillis  t. 
Penti*  R,  Co,  was  properly  decided,  on  the  ground  that  the  com* 
pany  did  nothing  to  invite  the  plaintiff  upon  the  platform,  by  the 
fall  of  which  he  was  injured,  and  that  the  platform  was  strong 
enough  to  bear  the  weight  of  any  crowd  of  people  which  the  com- 
pany might  reasonably  expect  would  come  upon  it  Neither  of 
these  cases  is  an  authority  against,  while  a  later  case  in  the  same 
court  {Kay  v.  Penn.  R.  Co.,  65  Penn.  St.  269 ;  S.  C,  3  Am.  Kep. 
628),-  tends  strongly  to  support,  the  plaintiff's  right  of  action  in 
this  case  ;  and  the  recent  case  of  Pifisburg  A.  <£•  M.  Passenger  R. 
Co.  V.  Caldwell,  74  Penn.  St.  421,  points  in  the  same  direction. 

It  was  not  urged  upon  the  argument  that  the  plaintiff  was  guilty 
of  contributory  negligence,  and  we  have  assumed  that  the  plaintiff 
exercised,  as  he  was  bound  to  do,  such  reasonable  care  as  a  child  of 
his  age  and  understanding  was  capable  of  using,  and  that  there  waa 
no  negligence  on  the  part  of  his  parents  or  guardians  contribnt- 
mg  to  his  injury. 

Judgment  reversed. 


Bakkino,  appellant,  y.  Bradford. 

(21  Minn.  30BJ 

ParUsa  —  one  holding  advendy  to  mortgagor  not  partg  to  fereeloeure  if  mort^ 

gage, 

A  persoD  holding  lands  adversely  to  one  mortgaging  them  cannot  be  made  a 
party  to  a  foreclosure  of  the  mortgage ;  neither  can  such  person  t"^<**^!** 
an  action  to  have  such  mortgage  declared  void. 

ACTION  to  foreclose  a  mortgage  by  William  L.  Banning  against 
John  F.  Bradford  and  others,  among  whom  was  one  (Good- 
rich, who  defended  the  action.  The  mortgage  in  question  wat 
executed  by  defendant  Bradford.  The  defense  of  Goodrich,  who 
was  in  possession  of  part  of  the  premises  described  in  the  mortipige^ 
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was  that  at  tho  time  such  mortgage  was  executed,  the  mortgagor 
had  no  title  to  or  interest  in  the  premises,  but  the  title  was  in  his 
own  grantor.  He  asked  judgment  that  the  mortgage  be  as  to  the 
premises  in  his  possession  declared  Toid,  and  be  discharged  from 
the  record.  Other  defendants  set  up  a  like  defense  as  to  other 
premises  described  in  the  mortgage.  The  court  before  whom  the 
action  was  tried  decided  that  the  title  of  the  mortgagor  was  not 
Yalid  as  against  Goodrich  and  the  other  defendants  setting  up  the 
same  answer,  but  that  those  defendants  and  Goodrich  were  entitled 
to  judgment  From  an  order  denying  a  new  trial,  plaintiff  ap- 
pealed. 

IL  (/•  Hortiy  for  appellant 

Cooley  &  Lowry,  for  respondents. 

YouNO,  J.  It  is  unnecessary  to  consider  the  grounds  upon 
which  this  application  for  a  new  trial  is  based,  or  those  on  which 
it  is  opposed,  for  we  are  of  opinion  that  upon  the  admitted  facts  of 
this  case,  neither  party  to  this  appeal  has  any  cause  ot  action  against 
the  other. 

The  appellant's  mortgage,  upon  which  this  action  is  founded,  was 
not  a  conveyance  of  any  estate  or  interest  in  the  land  in  question. 
It  was  merely  an  executed  contract  between  the  appellant  and  Brad- 
ford, tho  mortgagor,  whereby  the  foimer  obtained  a  lien  upon  the 
estate  of  the  latter,  but  no  estate  or  interest  in  the  land  itself.  By 
the  mortgage,  the  appellant  could  acquire  no  rights  as  against  any 
one  except  the  mortgagor,  and  those  claiming,  through  him,  rights 
and  interests  in  his  estate.  As  against  the  respondents,  who  wer& 
not  parties  to  the  contract,  and  claim  no  rights  under  it,  and  no 
rights  or  interests  in  the  estate  mortgaged,  but  who  claim  a  legal 
estate  in  fee  in  the  land,  by  a  title  adverse  and,  if  valid,  paramount 
to  that  of  Bradford,  the  appellant  could  acquire  by  his  mortgage 
no  rights  whatever.  They  are  strangers  to  him  and  his  mortgage, 
as  much  so  as  if  they  claimed  no  estate  of  any  kind  in  the  land; 
their  estate  and  title,  whether  valid  or  invalid,  can  be  in  no  way 
affected  by  a  transaction  which,  as  to  them,  is  wholly  res  inter  alioi 
acta. 

As  the  appellant's  mortgage  affected  only  the  estate  of  Bradford, 
the  respondents  can  have  no  interest  in  the  suit  brought  to  foreclose 
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it.  The  proper  object  of  such  an  action  is  to  subject  die  mortgaged 
estate  to  the  payment  of  the  mortgage  debt.  The  only  proper 
parties  are  the  mortgagor  and  the  mortgagee^  and  those  who  have 
acquired  rights  or  interests  under  them  in  the  mortgagor's  estate; 
for  these  are  the  only  persons  having  any  rights  or  obligations 
growing  out  of  the  mortgage,  or  interested  in  any  manner  in  the 
subject-matter  of  the  action.  A  stranger  claiming  adversely  to  the 
title  of  the  mortgagor,  as  he  is  not  affected  by  the  mortgage,  is  in 
no  way  interested  in  the  foreclosure  suit.  It  can  make  no  differ- 
ence to  him  whether  the  mortgage  is  valid  or  invalid,  whether  it 
be  discharged  or  foreclosed,  whether  the  estate  mortgaged,  the  only 
estate  which  can  be  affected  by  the  decree,  remains  in  the  mort- 
gagor, or  is  transferred  to  another.  As  such  adverse  claimant  is  a 
stranger  to  the  mortgage  and  to  the  mortgaged  estate,  he  has  no 
interest  in  the  subject-matter  of  the  action,  there  is  no  privity 
between  him  and  the  plaintiff,  and  the  plaintiff  has  no  right  to 
make  him  a  party  defendant,  for  the  purpose  of  trying  his  adverse 
title  in  the  foreclosure  suit.  Story's  Bq,  PI,  §§  226, 227,  230,  231, 
262,  513,  617,  519;  1  Dan.  Ch.  Pr.  (3d  Am.  ed.)  239,  330,  331, 
582,  605;  Eagle  Insurance  Co.  v.  Lent,  6  Paige,  635;  ffolcomb  v. 
Holcomb,  2  Barb.  20;  Corning  y.  Smithy  6  N.  Y.  82;  Lewis  y.  Smith , 
9  id.  502;  Frost  v.  Koon,  30  id.  428,  444;  San  Francisco  v.  Lawton, 
18  Cal.  465;  Pelton  v.  Farmin,  18  Wis.  222;  Chamberlain  v.  Lyell, 
3  Mich.  448;  Wright  v.  Dudley,  8  id.  115;  and  see  Newman  v. 
Home  Ifisurance  Co.,  20  Minn.  422. 

There  is  even  less  ground  for  allowing  the  plaintiff  to  make  a 
person  claiming  an  adverse  title  a  party  defendant,  in  a  suit  by 
mortgagee  against  mortgagor  for  the  foreclosure  of  a  mortgage,  than 
in  a  suit  by  purchaser  against  vendor  for  specific  performance,  or 
by  grantee  against  grantor  for  the  reformation  of  a  deed.  In  each 
of  these  cases,  the  plaintiff  has  an  estate  in  the  land,  legal  or 
suitable,  while  a  mortgagee  has  no  estate  or  interest,  but  only  a 
lien  upon  the  land.  But  it  is  perfectly  well  settled  that  in  neither 
of  these  can  a  stranger,  claiming  adversely  to  the  vendor  or  grantor, 
be  made  a  party,  for  the  plaintiff  has  no  cause  of  action  against 
him  growing  out  of  the  contract  or  conveyance  sought  to  be  en- 
forced or  reformed.  Lange  v.  Jones,  6  Leigh,  192  ;  Stuarfs  Heirs 
V.  Coalter,  4  Eandolph,  74. 

In  the  case  at  bar,  the  complaint  alleges  that  the  respondents 
^^  claim  some  estate  or  interest  in  said  mortgaged  premises,  aoora- 
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ing  subsequent  to  the  lien  of  said  mortgage."  Assuming  that  this 
is  a  sufficient  allegation  of  a  claim  under  the  mortgagor^  the  com- 
plaint would  not  be  open  to  a  general  demurrer.  But  the  title  set 
up  by  the  respondents  in  fcheir  answer  (the  nature  of  which  appears 
in  the  undisputed  facts  found  by  the  court),  being  wholly  adverse 
to  that  of  the  mortgagor,  the  appellant,  when  apprised  that  the 
respondents  claimed  nothing  under  the  mortgage,  that  they  had 
no  interest  in  or  lien  upon  the  equity  of  redemption,  and  that, 
therefore,  no  action  to  foreclose  stich  equity  of  redemption  would 
lie  against  them,  should  have  dismissed  the  action  as  to  them,  for, 
as  will  appear,  the  answer  sets  up  no  valid  counter-claim.  Corning 
V.  Smithy  6  N.  Y.  82. 

If  he  desired  to  contest  the  respondents'  title,  he  could  have 
done  so,  after  acquiring  by  the  foreclosure  suit  that  of  the  mort- 
gagor, in  an  action  of  ejectment  against  the  person  in  possession, 
or,  if  the  possession  were  vacant,  by  the  statutory  action  provided 
for  that  purpose.  The  statute  abolishing  the  distinctions  between 
actions  at  law  and  suits  in  equity  only  affects  the  form  of  action, 
and  does  not  confer  any  new  rights  of  action,  or  make  any  state  of 
facts  a  cause  of  action,  which,  before  the  statute,  would  have  been 
insufficient  to  susta.in  any  form  of  action.  If  the  complaint  states 
any  cause  of  action  against  the  respondents,  it  is  sufficient ;  but  in 
showing  that,  upon  the  conceded  facts  of  the  case,  the  appellant 
has  no  cause  of  action  against  the  respondent  for  the  foreclosure  of 
his  mortgage,  we  have  also  shown  that  he  has  no  cause  of  action 
of  any  kind  against  them.  Having  no  interest  or  estate  in  the 
land,  being  a  mere  lien-holder,  without  possession  or  right  of  pos- 
session, he  can,  as  such,  have  no  cause  of  action  against  the 
respondents,  who  claim  to  own  the  land  by  a  title  adverse  to  that 
of  the  person  upon  whose  estate  he  holds  his  lien. 

The  same  considerations  which  show  that  the  appellant  has  no 
cause  of  action  against  the  respondents  are  equally  conclusive 
against  any  right  of  action  in  the  latter  against  the  former  for  the 
discharge  of  the  mortgage.  Having  no  interest  in  the  mortgage 
or  the  mortgaged  estate,  they  can  have  no  interest  in  the  discharge 
of  the  mortgage.  Strangers  to  the  mortgage,  and  claiming  nothing 
under  either  of  the  parties  to  it,  they  are  in  no  better  position  than 
any  other  strangers  to  sue  for  its  discharge. 

Nor  are  the  facts  alleged  in  the  pleadings,  and  found  by  the 
oourt  in  favor  of  the  respondents,  sufficient  to  sustain  an  action  by 
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respondents  against  appellant,  under  the  statute  for  determining 
adverse  claims  to  real  property,  even  if  the  amendment  of  1874 
has  any  application  to  previously  existing  suits.  Oen.  Stat, 
chap.  75,  §  1 ;  Laws  1874,  chap.  68.  Whatever  may  be  the  true 
construction  of  the  term  **  adverse  lien,"  as  used  in  the  act  of  1874^ 
there  is  nothing  in  the  lien  of  appellant's  mortgage  which  is  ad- 
verse to  the  respondents.  The  claim  asserted  by  the  appellant  is  a 
daim  of  lien  on  Bradford's  estate,  whatever  that  may  be.  Oiving 
to  it  the  full  effect  claimed  by  the  appellant,  this  lien  cannot  in 
any  manner  affect  the  estate  of  either  of  the  respondents,  nor  can 
the  appellant  found  upon  it  any  proceedings  whatever  against  the 
respondents  or  either  of  them.  Such  a  lien  is  entirely  foreign  to 
the  respondents'  several  estates,  and  is  no  more  adverse  to  them,  or 
either  of  them,  than  would  be  a  lien  or  claim  of  lien  upon  an 
adjoining  piece  of  land,  in  or  upon  which  they  claimed  no  estate, 
interest  or  lien. 

As  the  facts  pleaded  in  the  answer,  and  found  by  the  court,  show 
that  the  respondents  have  no  right,  legal  or  equitable,  on  which 
they  could  found  an  action  for  the  discharge  of  the  mortgage,  or 
for  the  determination  of  any  claim  of  the  appellant  under  it,  these 
same  facts  are;  of  course,  wholly  insufficient  to  constitute  a  coun- 
ter-claim, or  equity,  within  the  statute  relating  to  counter-claims. 
Ocn.  Stat,  chap.  GQ,  §§  79,  80  ;  Barker  v.  Walbridge,  14  Minn.  469. 

Neither  party  being  entitled,  on  the  conceded  facts  of  the  case, 
to  any  affirmative  relief  as  against  the  other,  it  can  make  no  differ- 
ence whether  the  facts  in  dispute  are  found  in  favor  of  the  appel- 
lant or  the  respondents.  In  either  event,  any  judgment  for  such 
relief  must,  of  necessity,  be  reversed  on  appeal,  as  not  sustained  by 
the  findings  of  fact  It  is  therefore  useless  to  grant  a  new  trial, 
when  any  number  of  trials,  whatever  their  result,  cannot  change 
the  final  disposition  of  the  case.  We  are  not  now  concerned  with 
the  inquiry  as  to  what  would  be  the  effect  of  a  judgment  for  either 
party  for  the  relief  prayed  for,  if  relied  on  in  any  subsequent  liti- 
gation of  the  title  to  this  land,  between  Bradford,  or  one  clothed 
with  his  title,  on  the  one  hand,  and  the  respondents,  on  the  other  ; 
but  it  is  not  easy  to  see  how  Bradford  should  be  in  any  way  con- 
cluded by  a  judgment  upon  his  title  in  this  litigation  between  the 
appellant  and  the  respondents,  to  which  he  is  not  a  party.  The 
inconclusive  character  of  such  a  judgment  is,  indeed,  an  aignment 
tx)  show  that  questions  like  that  in  issue  between  these  parties  ought 
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not  to  be  litigated  in  actions  like  the  present,  or  in  any  action 
between  the  appellant  and  the  respondents ;  but  we  rest  our  decis- 
ion not  at  all  on  the  argument  ab  inconvenienii,  bnt  solely  on  the 
ground  of  the  absence  of  any  right  of  action  in  either  party  as 
against  the  other — and  this,  without  examining  the  testimony  as 
to  the  facts  in  dispute,  to  see  whether  any  of  it  was  improperly 
admitted,  or  whether  it  sustains  the  finding  of  the  court 

The  court  below  has  found  that  the  respondents  *'  are  entiled  to 
judgment^''  and  presumably  to  judgment  for  the  relief  prayed  in 
their  respective  answers.  Although  upon  this  appeal  from  an  order 
denying  a  new  trial,  we  are  of  opinion,  for  the  reasons  stated,  that 
the  order  appealed  from  should  be  affirmed,  yet,  as  a  judgment 
according  to  the  findings  and  order  of  the  District  Court  would  be 
erroneous,  it  may  not  be  amiss  to  point  out  the  disposition  which 
should  be  made  of  this  case.  Where  it  appears  that  the  defendant 
in  a  foreclosure  suit  claims  a  title  adverse  to  the  mortgagor,  by  the 
practice  in  some  States  such  adverse  rights  are  expressly  saved 
in  the  decree.  San  Francisco  v.  Lawton,  18  Cal.  465 ;  but 
it  is  believed  to  be  more  in  accordance  with  the  usual  practice  in 
courts  of  equity  that,  in  such  a  case,  the  court  should  order  the 
action  dismissed  as  to  those  persons  improperly  made  defendants, 
the  dismissal  to  be  without  prejudice  to  the  plaintiff's  rights  in 
any  other  suit  or  proceeding.    Coming  v.  Smith,  6  N.  Y.  82. 

Order  affirmed* 
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Vajtkibk  v.  Pennsyltania  Railroad  Compakt. 

(76  PeiiD.  St.  66.) 
(kkrrier — right  of  pasunger  to  retain  refoMd  ticket. 

Plaintiff  parchased  a  ticket  oq  defendant's  railroad  from  N.  to  W.  He  lefl 
the  train  at  an  intermediate  station,  and  resomed  his  jonmey  by  another 
train.  The  oondactor  on  snch  train  took  np  the  ticket  and  demanded  fars 
from  plaintiff,  but  refused  to  return  the  ticket.  HM,  that  plaintiff  wa« 
entitled  to  a  return  of  the  ticket,  and  that  bj  a  refusal  to  return  it  defend- 
ant lost  the  right  to  seek  to  enforce  the  payment  of  fkre,  by  an  ejection  of 
plaintiff  from  the  train.    {8ee  note,  p.  406.) 

AGTION  by  Joseph  Vankirk  to  recover  damages  for  an  alleged 
wrongful  ejection  from  a  train  on  defendant's  railroad.  The 
facts  npon  the  point  decided  sufficiently  appear  in  the  opinion* 
The  jury  under  the  direction  of  the  court  below  found  in  favor  of 
defendant.     Plaintiff  took  a  writ  of  error  to  this  courts 

8.  P.  Woolv&rtan  and  /.  W.  Camly,  for  plaintiff. 

0.  F.  Miner  and  H.  T.  BeardsJeg,  for  defendant 

Mercur,  J.  (after  considering  a  question  of  practice)*  By  the 
uncontradicted  testimony  it  appears  the  plaintiff  had  purchased  a 
ticket  from  Northumberland  to  Williamsport.     He  had  ridden 
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apon  it  as  far  as  Milton,  being  less  than  one-third  of  the  distanoa 
Several  days  thereafter  he  endeavored  to  ride  upon  it  from  Mil- 
ton to  Williamsport.  The  condnctor  refused  to  permit  him  so  to 
ride,  took  up  the  ticket  against  the  plaintifPs  will,  and  put  him 
off  the  train. 

The  conrt  rejected  the  evidence  offered  by  the  plaintiff  to  pro?e 
that  before  he  was  put  out  of  the  cars  he  offered  to  pay  his  fare, 
if  the  condnctor  would  return  his  ticket;  that  the  conductor 
refused  to  return  it,  but  insisted  upon  retaining  it  and  also  upon 
the  plaintiff's  paying  bis  fare ;  to  be  followed  by  evidence  that  in 
claiming  to  ride  upon  the  ticket  he  was  acting  in  good  faith,  upon 
information  given  to  him  by  the  ticket  agent  of  whom  he  had  pre- 
viously purchased  the  ticket. 

It  appears  the  plaintiff  voluntarily  left  the  train  at  Milton  with- 
out having  communicated  his  intention  to  the  conductor  in  charge, 
and  without  making  any  arrangement  for  a  subsequent  continuation 
of  the  trip.  It  is  claimed  that  this  was  an  abandonment  of  his  right 
to  demand  a  passage  upon  that  ticket  over  the  untraveled  portion  of 
his  journey.  This  view  is  sustained  under  the  general  rules  of  the 
company,  by  the  authority  of  Dietrich  v.  Penn.  R.  R.  Co,y  21  P.  F. 
Smith,  442;  S.  C,  10  Anu  Bep.  711,  and  kindred  cases.  His  legal 
right  had  terminated.  If  he  thereafter  procured  a  ride  upon  it,  it 
would  be  through  favor  only  of  the  company.  Waiving  these,  the 
question  is,  whether  the  plaintiff,  under  the  general  instructions 
given  to  the  conductor,  had  a  right  to  ride  upon  the  ticket,  it  does 
not  follow  that  the  conductor  had  any  right  to  take  it  from  him. 
The  conductor  assumed  the  ticket  to  be  of  no  value  to  the  plain- 
tiff, and  persisted  in  retaining  it.  His  determined  persistency  in 
retaining  it  was  a  most  expressive  declaration  of  its  value  to  the 
defendant.  The  plaintiff  believed  it  to  be  of  value  to  him.  The 
ticket  agent  had  informed  him  that  he  was  entitled  to  ride  upon 
it.  Thus  the  employees  of  the  company  differed.  The  plaintiff 
desired  to  test  the  question  by  legal  proceedings.  This  ticket  was 
to  him  important.  It  was  evidence  of  value  paid.  It  was  evi- 
dence of  a  claim  which  he  desired  to  establish  by  law.  By  deny- 
ing the  plaintiff's  right  to  ride  upon  it,  the  conductor  waived  all 
right  to  take  or  retain  it.  The  defendant  had  no  more  claim  to 
this  ticket  than  to  any  one  of  a  half  dozen  other  tickets,  either 
canceled  or  uncanceled,  which  the  plaintiff  may  have  had  in  hift 
pocket.    By  leaving  the  train  at  Milton  the  plaintiff  lost  no  other 
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right  than  of  riding  upon  the  ticket  thereafter.  He  did  not 
forfeit  the  right  to  retain  the  ticket^  which,  according  to  the  mlei 
of  the  company,  had  been  left  in  his  hands.  Many  stations  inter- 
vened between  Milton  and  Williamsport.  Before  leaving  the 
former  place  the  defendant  would  not  have  been  justified  in  taking 
up  the  ticket  without  giving  the  plaintiff  a  check  or  some  evidence 
that  he  had  paid  his  faro.  State  v.  Thompson^  20  N.  H.  250. 
The  right  to  take  up  this  ticket  must  i:iot  be  confounded  with  a 
case  where  a  person  has  actually  ridden  on  the  ticket  the  whole 
distance  for  which  it  calls,  nor  where  h6  has  obtained  it  in  fraud 
of  the  company.  In  either  of  these  cases  it  may  be  taken  up. 
In  the  former  the  rules  of  the  company  and  the  implied  contract 
in  its  purchase  require  it.  *  In  the  latter  the  holder  never  had  any 
right  to  its  possession.  In  this  case  the  conductor,  under  his 
general  or<lers,  may  not  have  been  authorized  to  permit  the  plahi- 
tiff  to  ride  on  this  ticket.  There  was,  however,  nothing  in  equity  or 
good  morals  to  prevent  the  defendant  from  permitting  it  to  be  done. 
There  was  no  impropriety  in  the  plaintiff's  retaining  the  ticket. 

The  conductor  having  ignored  the  plaintiff's  right  to  ride  upon 
it,  the  most  he  was  justified  in  doing  was  to  require  a  payment  of 
the  fare.  1,'his  the  plaintiff  proposed  to  show  he  offered  to  do»  but 
the  conductor  required  more.  He  required  not  only  payment  for 
the  ride  the  plaintiff  was  then  taking,  but  also  the  yielding  up  of 
a  ticket  on  which  he  was  not  riding.  The  conductor  had  no  such 
right.  To  concede  to  him  the  right  to  demand  of  a  passenger  any- 
thing additional  to  the  accustomed  fare  would  be  fraught  with  the 
most  mischievous  consequences.  While  a  railroad  company  should 
be  protected  in  the  enforcement  of  all  its  reasonable  rules,  yet 
fully  equal  care  must  be  taken  to  protect  the  rights  of  passengen 
from  any  encroachment.  The  plaintiff  was  entitled  to  ride  upon 
the  payment  of  his  fare  only.  It  was  in  clear  violation  of  law  to 
require  more  of  him.  He  was  justified  in  requiring  the  return  of 
the  ticket  improperly  withheld  from  him.  The  defendants  being 
in  fault  themselves  cannot  enforce  the  right  against  the  plaintiff, 
which  they  seek  to  invoke.  1  Eedf.  on  Railways,  105,  pi.  13 ; 
Jennings  v.  Oreat  Western  Railway  Co.,  12  Jur.  (N.  S.)  331. 

[An  unimportant  matter  of  evidence  and  the  question  of  damagei 

considered.] 

Judgment  reversed  and  new  trial  ordered. 

Note.— See  Townsend  v.  iV.  T.  C.  d  II.  R.  R.  Co.,  15  Am.  Rep.  419.— Mp. 
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NegUfftnee^  approaching  raOwaif  croiring,    3ridenee  —  bwrd^n  €f  proof. 

It  ifi  the  dutj  of  one  approaching  apon  a  highway  a  railwaj  croBsing  to  stop 
and  look  and  listen  for  approaching  traina,  and  a  failure  to  do  so  ia  negli- 
gence. 

In  the  absence  of  evidence  to  the  contrary,  a  person  who  has  been  killed  by  a 
train  at  a  railway  crossing  will  be  presamed  to  have  observed  the  precau- 
tions the  law  requires,  and  the  burden  of  proof  is  on  the  railway  oompany 
to  show  that  he  has  not. 

ACTION  brought  by  Sarah  Ann  Weber  and  others^  wife  and  chil- 
dren of  Oeorge  H.  Weber,  deceased,  to  recover  dstmages  for 
his  death,  caused  by  the  negligence  of  defendant  in  running  its 
cars.  The  deceased  was  a  baker  living  at  Duncannon,  in  Perry 
county,  and  carried  bread  and  cakes  in  a  one-horse  wagon  to  Marys- 
ville,  which  is  about  six  miles  east  of  Duncannon.  He  had  been 
in  the  habit  of  driving  over  the  road  between  the  places  for  eighteen 
months  three  times  a  week.  The  road  ran  along  side  the  defend- 
ant's railroad,  and  crossed  it  several  times  between  the  places  men- 
tioned. While  crossing  with  his  horse  and  wagon  the  railroad  at 
one  of  these  crossings  on  the  28th  of  August,  1869,  during  the  day 
time,  he  was  struck  and  killed  by  one  of  defendant's  trains.  The 
principal  question  in  the  case  was  as  to  the  contributory  negligence 
of  the  deceased.  Upon  this  point  the  facts  sufficiently  appear  in 
the  opinion.  The  cause  had  before  been  tried,  and  a  judgment  in 
favor  of  plaintiff  rendered,  which  was  set  aside  by  the  court  On 
the  second  trial  plaintiff  also  recovered  judgment^  and  defendant 
brought  the  case  to  this  court  by  writ  of  error. 

L.  W.  Hall  and  G.  L  T.  Mclniyref  for  plaintiff  in  error. 

(7.  A.  Barrett  and  0.  H.  Smiley^  for  defendants  in  error. 

Williams,  J.  This  case  was  here  on  a  former  writ  of  error,  and 
was  reversed  for  the  admission  of  irrelevant  and  improper  evidence. 
22  P.  F.  Smith,  27.     It  now  comes  before  us,  after  a  second  tiial 
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in  the  court  below,  for  the  correction  of  alleged  errors  in  refusing 
to  charge  as  requested,  and  in  the  instruction  given  to  the  jury. 
The  action  was  brought  by  the  widow  and  children  of  Oeorge  H. 
Weber,  who  was  killed  at  a  public  crossing  of  the  defendant's  road^  by 
a  passing  train,  to  recoyer  damages  for  his  death.  It  was  unques- 
tionably the  decedent's  duty,  as  the  court  below  m  effect  charged 
the  jury,  to  stop  and  look  and  listen  for  approaching  trains,  before 
attempting  to  cross  the  track  of  defendant's  road;  and  if  he  failed 
to  observe  this  precaution,  his  failure  was  not  merely  evidence  of 
DCgligence,  it  was  negligence  in  itself.  But  it  does  not  follow  that 
he  omitted  his  duty  in  this  respect,  because  he  was  killed  by  a 
passing  train.  Nor  was  it  incumbent  on  the  plaintiffs,  in  order  to 
recover  damages  for  liis  death,  to  show  affirmatively  that,  before 
attempting  to  cross  the  track,  he  did  stop  and  look  and  listen.  The 
common-law  presumption  is,  that  every  one  does  his  duty  until  the 
contrary  is  proved;  and,  in  the  absence  of  all  evidence  on  the 
subject,  the  presumption  is,  that  the  decedent  observed  the  pre- 
cautions which  the  law  prescribes,  before  he  attempted  to  cross  the 
defendants'  road.  It  is  true,  that  when  the  plaintiff's  own  evidence 
discloses  contributory  negligence,  there  can  be  no  recovery;  but  if 
it  does  not,  the  burden  is  on  the  defendants  to  disprove  care  ;  and 
in  such  case  the  question  of  negligence  is  for  the  jury.  Does,  then, 
the  plaintiffs'  evidence  show  that  the  decedent  was  guilty  of  con- 
tributory negligence  in  not  stopping  to  look  and  listen  for  the 
train  by  which  ^e  was  killed  ?  If  so,  the  court  should  have  given 
a  binding  direction  to  the  jury  to  find  for  the  defendants.  But,  in 
the  absence  of  such  evidence,  it  would  have  been  error  for  the  court 
to  withdraw  the  case  from  the  jury,  and  determine,  as  matter  of 
law,  that  he  was  guilty  of  negligence,  which  contributed  to  his 
death.  Whether,  then,  the  court  should  have  affirmed  the  defend- 
ants' second  point  without  qualification,  depends  upon  the  charac- 
ter of  the  evidence  of  which  it  was  predicated.  If,  as  suggested  in 
the  point,  the  uncontradicted  evidence  in  the  case  shows  that  the 
decedent  did  not  stop  before  driving  on  the  track,  then  he  omitted 
a  plain  and  positive  duty,  and  the  court  should  have  declared  its 
omission  negligence,  as  a  matter  of  law.  But  if  there  was  no  direct 
and  positive  evidence,  showing  that  he  did  not  stop  before  driving 
on  the  track,  then  the  learned  judge  was  clearly  right  in  refusing 
to  withdraw  the  case  from  the  jury,  and  in  saying,  as  he  did,  ^*  We 
cannot  affirm  this  point,  but  say  again,  that  the  first  presumption 
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of  law  iBj  that  he  did  stop,  look  and  listoB.  But  this  presump- 
tion will  give  way  to  the  actual  truth,  that  he  did  not  do  so.  And 
we  say  again,  that  if  the  evidence  satisfies  you  that  had  Weber 
stopped,  looked  and  listened,  he  would  not  have  been  injured,  then 
he  was  guilty  of  negligence,  and  you  should  find  for  the  defendants, 
even  should  you  find  that  the  engineer  gave  no  warning  of  the 
approach  of  the  train."  It  is  apparent,  from  the  answer  and  from 
the  whole  tenor  of  the  charge,  that  if  the  court  erred  in  not  giving 
the  instruction  prayed  for,  the  error  arose  from  a  mistaken  view  of 
the  evidence,  and  not  from  misapprehension  of  the  law.  Does  the 
uncontradicted  evidence  in  the  case  show  that  the  decedent  did  not 
stop  before  driving  on  the  track  ? 

We  have  looked  through  the  record  and  have  not  been  able 
to  discover  any  direct  and  positive  evidence  that  such  was  the  fact. 
The  decedent  was  returning  in  a  baker's  wagon  from  Maysville, 
where  he  had  been  to  supply  his  customers  with  bread,  and  was 
seen  by  the  plaintiffs'  witnesses,  who  were  at  work  on  the  railroad, 
about  twelve  hundred  feet  east  of  the  crossing  where  he  was  killed* 
He  stopped  and  sold  them  some  cakes,  and  then  drove  on.  One  of 
the  witnesses,  Alfred  Ensminger,  in  answer  to  the  question,  "What 
was  the  next  thing  that  attracted  your  attention  after  the  baker 
started  on  his  way  westward?  "  said:  "Well,  after  a  young  man  had 
bought  the  cakes  from  him,  Alfred  Priesler,  we  started  right  away 
to  work  again.  I  was  working  with  my  face  eastward,  stooping 
down,  tamping  a  tie,  and  I  heard  a  sharp  whistle;  I  turned  around 
and  looked  up  the  road,  and  I  saw  the  engine  strike  the  wagon  and 
horse."  The  other  witness,  P.  Deitz,  said:  ^'I  bought  some  cakea 
from  him,  me  and  Priesler.  After  the  purchase  of  the  cakes,  we 
went  back  to  work  again,  and  he  started  on."  In  reply  to  the 
question,  "  Where  did  you  next  see  him?  "  he  said:  "  Well,  I  heard 
a  whistle;  I  looked  up;  says  I,  *  ITiere  goes  the  baker^  we  just  call 
him  the  baker.  This  whistle  was  just  as  the  baker  was  driving  on, 
as  near  as  I  can  tell.  The  train  and  the  baker  were  approaching 
each  other  at  that  time;  I  did  not  know  that  the  train  was  coming 
until  I  looked  up;  I  did  not  hear  any  but  the  one  whistle."  In 
answer  to  the  question  put  to  him  on  cross-examination,  "  Was  the 
horse  close  to  the  rail  when  you  saw  him?"  he  said  :  "  I  could  no? 
say  that  positively,  because  I  was  scared;  I  could  not  say  how  close 
he  was;  I  could  see  the  horse,  though."  On  behalf  of  the  defend* 
ants,  Samuel  H.  Free,  the  engineer  of  the  train,  testified  as  foUows 
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**  When  we  got  to  the  end  of  the  stone  wall,  or  near  abont  there  — I 
believe  the  whistling-post  stands  near  the  end — I  blew  the  whistle 
four  blasts  for  the  next  crossing  below.  Abont  half  way  from  that 
(the  whistling-post)  to  the  crossing  below,  I  saw  the  horse  coming 
out  on  the  road  toward  the  track;  I  blew  the  whistle  again,  some 
four  or  five  blasts,  sharp  and  quick,  and  a  very  short  time  after  that 
the  horse  and  wagon  stopped  on  the  track;  as  soon  as  they  stopped 
I  pulled  the  patent  brake,  and  reversed  the  engine;  the  engine  was 
in  that  position  until  it  struck  the  wagon;  I  suppose  the  horse's 
head  was  within  a  few  feet  of  the  track  when  I  first  saw  it;  when 
I  first  saw  the  horse  I  was  about  half  way  from  the  whistling-post 
to  the  crossing,  as  near  as  1  can  tell;  when  I  struck  Weber,  the 
horse  stood  with  his  hind  feet  just  across  the  north  rail  of  the  south 
track,  as  near  as  I  can  tell;  Weber  was  sitting  in  the  wagon^  not 
quite  in  the  middle  of  the  wagon,  a  little  nearer  to  the  front  than 
the  middle;  when  I  got  close  enough  to  him,  I  saw  he  had  hold  of 
the  lines,  pulling  back,  as  though  he  was  trying  to  back  the  horse; 
I  think  t})e  two  front  wheels  stood  near  about  the  north  rail  of  zhe 
south  track;  the  shafts  stood  the  same  as  a  horse  backing  or  trying 
to. back,  standing  up  along  side  of  his  neck."  Henry  Robinson,  the 
fireman,  testified:  '^  My  attention  was  called  first  as  I  was  sweeping 
off  the  foot-board,  by  an  alarm  whistle;  I  looked  on  my  side  and 
saw  the  horse;  I  saw  a  man  seated  in  the  wagon,  near  the  middle, 
as  near  as  I  could  tell  by  the  appearance;  the  horse  was  stopped; 
it  appeared  to  me  that  he  was  trying  to  back  the  horse  off  the  road, 
as  the  shafts  were  up  alongside  of  the  horse's  neck,  and  the  wagon 
had  run  on  him;  he  remained  in  that  position  until  we  struck  him." 
This  is  the  substance  of  the  testimony  on  the  subject,  and  so  far 
from  showing  that  the  decedent  did  not  stop  to  look  and  listen 
before  driving  on  the  track,  it  shows  conclusively  that  there  was  no 
direct  and  positive  evidence  on  the  subject,  one  way  or  the  other. 
No  human  eye  saw  him  from  the  time  he  sold  the  cakes  to  Deiii 
and  Priesler  until  the  alarm  whistle  sounded,  when  he  was  seen 
driving  upon  the  track,  his  horse's  head  within  a  few  feet  of  it, 
jmd  the  engine  not  more  than  six  hundred  and  twenty  feet  fioin 
the  crossing  where  the  collision  took  place. 

Whether  he  stopped,  or  not,  before  driving  on  the  track,  is  mat- 
ter of  mere  inference  or  conjecture,  and  cannot  with  certainty  be 
known.  On  the  one  hand  is  the  presumption  that  he  stopped  to 
look  and  listen.    He  was  well  acquainted  with  the  crossing,  haying 
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been  aocostomed  to  drive  over  it  every  day,  and  must  have  known 
the  time  at  which  the  regular  trains  passed.  He  had  the  highest 
motive  to  take  the  necessary  precaution  to  insure  his  safeiy,  and 
th?  presumption  is  that  he  did.  On  the  other  hand,  it  may  be 
inferred  from  the  circumstances,  that  if  he  had  stopped  to  look 
and  listen  he  would  have  seen  or  heard  the  approaching  train.  But 
whether  he  stopped  or  not,  it  was  the  province  of  the  jury  to  deter- 
mine as  a  question  of  fact,  and  not  a  matter  of  law,  for  the 
decision  of  the  court.  The  evidence  from  which  the  decedent's 
negligence  may  be  inferred,  is  not  so  clear  and  convincing  in  this 
case  as  in  Tfie  Hanover  Railroad  Co.  v.  Coyle,  6  P.  P.  Smith,  396, 
and  Tlie  Pennsylvania  Railroad  Co.  v.  Ooodman,  12  id.  329,  in 
both  of  which  it  was  held,  notwithstanding  our  dissatisfaction  with 
the  verdicts,  that  the  question  was  rightly  left  to  the  jury.  Mani- 
festly the  court  could  not  have  given  the  instruction  prayed  for 
without  invading  the  province  of  the  jury,  and  running  counter  to 
the  whole  current  of  our  decisions  in  cases  of  negligence.  If,  then, 
there  was  no  error  in  refusing  to  affirm  the  defendants'  second 
point,  did  the  court  err  in  saying  to  the  jury  in  answer  to  it,  that 
if  the  evidence  satisfies  you  that,  had  Weber  stopped,  looked  and 
listened,  he  would  not  have  been  injured,  then  he  was  guilty  of 
negligence,  and  you  should  find  for  the  defendant.  Whether  ho 
stopped,  or  not,  was,  in  the  absence  of  any  direct  and  positive  evi- 
dence on  the  subject,  a  matter  of  inference  from  all  the  circum- 
stances of  the  case,  and  what  was  the  reasonable  and  proper  infer- 
ence was  for  the  determination  of  the  jury. 

What  possible  harm,  then,  could  the  instruction  complained  of 
do  the  defendants  ?  On  the  contrary,  what  stronger  argument 
could  have  been  made  to  the  jury  to  show  that  he  did  not  stop,  for 
if  they  believed  that  he  would  not  have  been  killed  if  he  had  stopped 
to  look  and  listen,  then  the  natural  and  pregnant  inference  would 
be  that  he  did  not  stop  ;  and  if  so,  he  was  guilty  of  contributory 
negligence,  and  the  plaintiffs  were  not  entitled  to  recover.  Nor 
was  there  error  in  charging  that,  if  the  evidence  shows  negligence 
on  the  part  of  Weber  in  approaching  and  crossing  the  track  of  de- 
fendants' road,  and  no  negligence  on  the  part  of  the  company, 
then  the  blame  and  fault  would  be  Weber's  own,  and  the  law  will 
not  permit  the  plaintiffs  to  recover. 

This  instruction  was  clearly  right,  and  it  could  not,  as  contended, 
have  misled  the  jury  by  leading  them  to  believe  that  they  could 
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not  find  a  verdict  for  the  defendants  unless  they  found  that  tiie 
company  was  not  guilty  of  negligence,  although  they  should  find 
that  Weber  was,  for  in  the  very  next  breath  the  court  told  the 
jury  that  if  the  evidence  shows  that  both  Weber  and  the  company 
were  guilty  of  negligence  or  carelessness  in  crossing  the  track,  so 
that  both  parties  were  to  blame  for  the  accident,  the  plaintifEs  can- 
not recover. 

The  very  able  and  earnest  argument  of  the  counsel  for  the  plain- 
tiffs in  error  has  failed  to  convince  us  that  the  evidence  in  this  case 
shows  such  contributory  negligence  on  the  part  of  the  decedent  as 
made  it  the  duty  of  the  court  to  declare  it  such  as  matter  of  law, 
or  that  there  was  any  error  in  the  instructions  given  to  the  jury. 
On  the  contrary,  we  are  satisfied,  upon  a  review  of  the  whole  rec- 
ord, that  the  case  was  well  tried  by  the  learned  judge,  and  that 
his  charge  contains  a  clear  and  correct  statement  of  the  law 
arising  upon  the  evidence.  If  the  jury  erred  in  their  finding,  it 
was  from  no  failure  on  his  part  to  draw  their  attention  to  the 
true  attitude  of  the  case  under  the  evidence,  and  to  that  view  of 
it  which  tended  to  show  contributory  negligence  on  the  part  of  the 
decedent. 

The  court  could  not  have  gone  further,  without  trenching  on 

the  province  of  the  jury,  whose  duty  it  was  to  determine,  under  alt 

the  circumstances  of  the  case,  whether  or  not  he  was  guilty  of  con* 

tributory  negligence. 

Judgment  affirmed. 


Pattbbson  v.  Phtsbubg  akd  OoiofBLLsyiLLB  Bailboad  Oo. 

(76Peiin.8t.8tt.) 
Maimer  and  Servant — negligence  —  UdtnUty  of  nuuter  to  tereani. 

Where  a  seirant,  in  obedience  to  the  reqnirement  of  his  master,  incon  thA 
risk  of  machinery  which,  thoagh  dangerous,  is  not  so  much  so  as  to  threatett 
immediate  injury,  or  where  it  is  reasonably  probable  it  may  be  safely  naed 
by  extraordinary  caution  or  skill,  he  is  not  thus  made  guilty  of  conourrent 
negligence,  and  the  master  is  liable  for  a  resulting  accident. 

PlaintifE,  who  was  a  conductor  employed  by  a  railroad  company,  notified  ib« 
snperintendent,  and  also  the  foreman  of  the  railroad,  of  the  dangerous  oon 
dition  of  a  switch  thereon ;  the  superintendent  and  foreman  promised  to  rt 
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pair  the  aame,  bat  directed  plaintiff  to  use  it,  obeerying  care.  While  eare- 
follj  naing  it  an  accident  waa  caused  by  the  switch  whereon  plaintiff  was 
injured.  HM,  (1)  that  notice  to  the  foreman  and  superintendent  was  notice 
to  defendant  and  (2)  tliat  defendant  was  liable  for  the  injuiy  to  plaintiff. 

ACTION  by  Elijah  Patterson  against  the  defendant  to  recover 
for  personal  injuries  received  by  plaintiff,  who  was  a  con- 
dnctor  upon  defendant's  railroad  at  an  accident  happening  thereon. 
The  facts  appear  in  the  opinion.  The  court  below  excluded  cer- 
tain evidence  offered  by  plaintiff,  to  which  plaintiff  accepted.  The 
verdict  was  f ordefendant^  and  plaintiff  took  a  writ  of  error,  assign- 
ing as  error  the  rejection  of  the  evidence  mentioned. 

W.  &MiUer  and  B,  B.  Camahan,  for  plaintiff. 

ff.  Shiras,  for  defendant. 

(^OBDOK,  J.  The  plaintiff  made  the  following  offer  of  evidence^ 
to  wit :  That  he  was  employed  in  June  or  July,  1869,  as  a  con- 
ductor of  freight  trains  on  the  Pittsburg  and  Connellsville  railroad; 
**  that  he  brought  coal  trains  down  the  road  with  other  freight. 
That  the  defendants  had,  in  their  use  and  occupation,  a  switch, 
siding  or  branch  road  near  the  Pittsburg  depot  of  said  road,  on 
which  coal-cars  were  to  be  run  out  in  order  that  the  coal  might  be 
emptied  on  a  platform,  and  that  it  was  the  duty  of  the  conductor 
to  run  out  coal-cars  which  he  had  brought  down  with  his  train,  on 
said  switch,  siding  or  branch,  that  the  same  might  be  emptied  on 
said  platform.  That,  by  reason  of  the  shortness  of  curve  on  said 
road  or  branch,  and  the  improper  construction  of  the  frog,  or  con- 
nection with  the  main  track,  it  was  hazardous  and  dangerous  to 
run  said  coal-cars  out  on  said  switch  or  siding,  and  that  the  plain- 
tiff had  notified  the  superintendent  of  the  railroad,  also  the  fore- 
man of  the  road,  of  the  said  hazard  and  danger,  and  the  superin- 
tendent and  foreman  promised  to  repair  the  same  so  as  to  avoid 
the  hazard  and  danger,  requesting  the  plaintiff  to  continue  his 
work,  observing  proper  care,  until  the  defects  could  be  remedied. 
That  neither  the  superintendent  nor  any  one  else  took  any  steps  to 
repair  said  defects,  and  while  plaintiff  was  running  part  of  his  coal- 
cars  over  said  switch,  with  brakesmen  on  the  train,  in  June  or  July, 
1869,  using  due  care,  the  front  car  of  the  train,  in  consequenoe  of 
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the  shortness  of  the  curye,  was  forced  from  the  track  and  fell  to 
the  ground.  That  the  plaintiff,  who  was  on  the  second  car  from 
the  fore  end  of  the  train,  which  was  also  forced  from  the  track,  was, 
in  consequence  of  the  shock  to  the  car  in  which  he  was,  thrown 
down  from  the  track,  a  distance  of  about  twenty  feet,  and  very 
seriously  injured." 

The  defendants'  counsel  objected  to  this  offer.  1st  ^*  Because  the 
injuries  complained  of  were  received  by  the  plaintiff  while  em- 
ployed as  conductor  on  defendants'  road,  and  were  incident  to  his 
employment  as  such." 

2d.  '^  That  the  plaintiff,  being  fully  aware  of  the  condition  of 
the  switch,  voluntarily  continued  to  expose  himself  to  the  threaten- 
ing danger,  and  was  thereby  guilty  of  such  contributory  negligence 
as  will  disable  him  from  a  recovery."  The  court  sustained  the 
objections  and  overruled  the  offer* 

We  hold  this  action  of  the  court  to  be  erroneous.  It  is  true  the 
master  is  not  responsible  for  accidents,  occurring  to  his  servant, 
from  the  ordinary  risks  and  dangers  which  are  incident  to  the 
business  in  which  he  is  engaged ;  for  .in  such  case,  the  contract  is 
presumed  to  be  made  with  reference  to  such  risks.  But,  on  the 
other  hand,  where  the  master  voluntarily  subjects  his  servant  to 
dangers,  such  as,  in  good  faith,  he  ought  to  provide  against,  he  is 
liable  for  any  accident  arising  therefrom.  In  the  case  of  Olarke  v. 
Holmes,  7  Hurlst.  &  Norm.  (Ex.)  937,  it  was  ruled,  that  where  one 
was  employed  to  oil  dangerous  machinery,  the  guard  or  fence 
around  which  was  broken,  and  of  the  dangerous  character  of  which 
he  had  complained,  the  employer  was  liable  for  damages  to  the 
employee,  arising  from  the  defect  complained  of.  In  this  case, 
though  there  was  a  statute  requiring  the  fencing  of  hazardona 
machinery,  the  ruling  was,  nevertheless,  put  upon  the  general 
grounds  of  the  master's  duty  not  to  subject  his  servant  to  extn^ 
ordinary  dangers  which  he  ought  to  foresee  and  prevent  We  have 
also  a  case  in  point,  in  S7Wio  v.  The  Railroad,  8  Allen,  441,  where 
the  company  was  held  liable,  to  an  employee,  for  an  injury  caused 
by  the  want  of  proper  repairs  in  its  road-bed.  In  both  these  caseBy 
the  defects,  from  which  the  accidents  arose,  were  known  to  the 
employees,  but  as  they  were  injured  in  the  discharge  of  duties  im- 
posed upon  them  by  their  employers,  such  knowledge  was  adjudged 
not  to  raise  a  presumption  of  concurrent  negligence.  This  doctrine 
is  obviouslv  jtist  and  proper.    The  servant  does  not  stand  on  the 


JANTJABY  TEBM,  1875.  415 

Pattonon  ▼.  Pittsburg  and  Connellayille  Railroad  Go. 

same  footing  with  the  master.  His  primary  duty  is  obedience,  and 
if,  when  in  the  discharge  of  that  dnty,  he  is  damaged,  throngh  the 
neglect  of  the  master,  it  is  bat  meet  that  he  should  be  recom- 
pensed* The  general  principle,  as  recognized  by  onr  own  3ases, 
inter  aliay  Caldwell  v.  Brown,  3  P.  F.  Smith,  453,  and  Frazier  v. 
Penn.  Railroad  Oo.^  2  Wright,  104,  is,  that  the  employer  is  bound 
to  furnish  and  maintain  suitable  instrumentalities  for  the  work  or 
duty  which  he  requires  of  his  employees,  and  failing  in  this,  he  is 
liable  for  any  damages  flowing  from  such  neglect  of  duty. 

In  this  discussion,  however,  we  are  not  to  forget  that  the  servant 
is  required  to  exercise  ordinary  prudence.  If  the  instrumentality 
by  which  he  is  required  to  perform  his  service,  is. so  obviously  and 
immediately  dangerous,  that  a  man  of  common  prudence  would 
refuse  to  use  it,  the  master  cannot  be  held  liable  for  the  resulting 
damage.  In  such  case  the  law  adjudges  the  servant  guilty  of  con- 
current negligence,  and  will  refuse  him  that  aid  to  which  he  other- 
wise would  be  entitled.  But  where  the  servant,  in  obedience  to 
the  requirement  of  the  master,  incurs  the  risk  of  machinery,  which, 
though  dangerous,  is  not  so  much  so  as  to  threaten  immediate 
injury,  or  wjiere  it  is  reasonably  probable  it  may  be  safely  used  by 
extraordinary  caution  or  skill,  the  rule  is  different  In  such  case 
the  master  is  liable  for  a  resulting  accident.  The  present  case  may 
be  used  as  an  example  to  illustrate  what  we  mean.  Let  it  be  con- 
sidered that  the  switch  in  question  was  dangerous,  yet  doubtless 
many  trains  had  passed  over  it  safely,  and  hence  a  man  of  common 
prudence  might  well  conclude  that,  though  it  was  more  than  ordi- 
narily dangerous,  yet  many  more  trains  might,  in  like  manner,  be 
passed  over  it  safely.  Under  such  a  state  of  facts  the  conductor 
might  properly  rest  upon  the  judgment  of  his  superiors,  who 
requested  him  to  continue  its  use,  hoping  that  by  extra  care  and 
skill  he  might  avert  accidents,  until  the  switch  was  reconstructed 
or  properly  repaired.  On  the  other  hand,  if  the  defect  was  so 
greac,  that  obviously,  with  the  use  of  the  utmost  skill  and  care,  the 
danger  was  imminent,  so  much  so,  that  none  but  a  reckless  man 
would  incur  it,  the  employer  would  not  be  liable. 

These,  however,  are  questions  which  necessarily  grow  out  of  the 
facts  of  the  particular  case  under  consideration,  and  must,  there- 
fore, be  referred  to  the  jury. 

Again,  where  the  defect  in  the  machine,  or  other  appliance, 
from  which  the  danger  arises,  is  of  such  a  character,  or  occurs  at 
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snch  a  time,  that  the  employer  cannot  reasonably  be  expected  to 
have  knowledge  thereof,  it  is  the  dnty  of  the  employee  to  give  him 
notice,  and  the  neglect  of  such  duty  exempts  the  employer  from 
responsibility. 

The  plaintiff's  offer  met  this  requirement.  He  proposes  to 
proYC  that  he  notified  the  superintendent  and  foreman  of  the  dan- 
gerous character  of  the  switch  in  question.  It  is  objected,  however, 
that  this  would  not  be  sufficient,  because  notice  to  a  subordinate, 
however  extensive  his  authority,  is,  after  all,  but  notice  to  a  fellow* 
servant,  and,  therefore,  not  binding  upon  the  master.  In  ordinary 
cases  such  is  undoubtedly  the  rule,  but  its  strict  application,  in  the 
case  of  corporations,  such  as  the  defendant,  representing  a  multi- 
tude of  shareholders,  is  impracticable.  Hence  we  approve  of  the 
doctrine  announced  in  the  case  of  Frazier  v.  Penn,  Railroad  Oo.f 
already  referred  to,  that  it  is  not  the  company,  but  the  officer  to 
whose  care  is  committed  this  particular  department  of  its  business, 
who  is  expected  to  use  ordinary  care  in  the  conduct  thereof,  and 
whose  negligence  therein  is  the  negligence  of  the  company.  It  is 
apparent  from  this  authority,  that  the  proper  person  to  notify,  of 
the  defect  complained  of,  in  the  case  in  hand,  was  the  .superintend- 
ent of  the  defendants'  work. 

As  his  powers  were  plenary  he  could  readily  have  applied  the 
necessary  remedy,  and,  if  he  neglected  so  to  do,  his  default  was  the 
default  of  the  company. 

As  the  plaintiff's  offer  embraces  the  proposition  of  notice  to  the 
defendants'  superintendents,  it  should  have  been  admitted. 

Judgment  reversed  and  new  trial  ordered* 


Schell  v.  -Stbin. 

Clt  Penn.  St.  SQBJ 
Dud  —  record  of —  indexing, 

A  deed  regularly  acknowledged  or  proved  and  recorded  in  the  proper  book 
and  indexed  in  the  separate  index  appropriated  to  the  book,  but  not  in  the 
general  index  of  all  the  deed  books,  is  not  defectively  recorded.  In  the 
absence  of  a  statute  requiring  the  recorder  to  keep  a  general  index.  {See 
note,  p.  420.) 
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ACTION  of  ejectment  by  Joseph  Sehell  and  another  against 
Andrew  Stein.  The  plaintiff's  evidence  was  to  the  effect  that 
in  June,  1856,  the  title  to  the  premises  in  question  was  in  Andrew 
Stein;  that  in  January,  1871>  he  mortgaged  them  to  plaintiff;  that 
said  mortgage  was  foreclosed  and  the  premises  sold  to  the  plain* 
tiffs  in  April,  1872,  and  that  the  defendant  had  been  in  possession 
of  the  premises  sixteen  years,  and  was  so  in  possession  at  the 
trial. 

The  defendant  gave  in  evidence  a  deed  of  the  premises,  dated 
January,  1856,  from  himself  to  Caspar  Stein,  duly  CKecuted,  and 
bearing  a  proper  certificate  of  record. 

It  further  appeared  that  the  said  deed  to  Caspar  Stein  was  duly 
recorded  and  indexed  in  a  book  of  deeds,  but  was  not  indexed  in 
the  general  index  book  in  the  recorder's  office. 

The  court  charged: 

"  We  instruct  jon  pro  forma  that  under  the  evidence,  if  you  be- 
lieve that  this  deed  was  not  entered  upon  the  iudex  docket  at  the 
time  search  was  made,  as  shown  by  the  evidence,  your  verdict 
should  be  for  the  plaintiff. 

**  There  is  no  question,  under  the  evidence,  as  to  the  fact  that 
Caspar  Stein  purchased  this  property  long  before  this  mortgage, 
under  which  plaintiffs  claim,  was  made  by  defendant;  and  that  the 
deed,  although  duly  recorded  and  indexed  in  the  same  volume, 
could  not  be  found  indexed  upon  the  index  docket  kept  in  the 
recorder's  office.  Our  object  now  is  to  raise  the  question  whether, 
when  a  party  has  purchased  property  and  obtained  a  deed^  and 
left  it  for  record  in  the  recorder's  office,  and  where  it  has  actually 
been  entered  of  record  in  the  deed  book,  and  indexed  therein,  and 
also  duly  certified  upon  the  deed  itself,  as  in  this  case,  the  neglect, 
oversight  or  rascality  of  the  recorder  in  not  entering  the  same 
upon  the  regular  index  docket,  will  give  another,  who  purchases  in 
good  faith  and  without  actual  notice  of  the  first  conveyance,  title 
as  against  the  first  purchaser,  so  as  to  enable  him  to  take  the  prop- 
erty. We  instruct  as  we  do  pro  forma,  simply  to  raise  this  ques- 
tion, so  that  it  may  be  in  a  shape  to  be  formally  determined  by  the 
Supreme  Court,  without  the  further  intervention  of  the  jury,  and 
therefore  we  ask  you  to  render  your  verdict  for  plaintiff,  subject  to 
the  opinion  of  the  court  upon  this  question,  which  we  wi J  reaerve 
for  further  consideration." 

The  jury  found  for  the  plaintiffs. 

Vol.  X Vni.  —  53 
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The  court  afterward  entered  judgment  for  the  defendaiit  on  the 
resenred  point,  nan  obstante  veredicto. 

The  plaintifb  removed  the  record  to  the  Supreme  Oonrt  by  writ 
of  error,  and  assigned  for  error  the  entering  Judgment  for  tiie  de^ 
fendant  on  the  reserved  point 

J.  H.  MilUr  and  A.  McBridej  for  plainidflb  in  error. 

C  B.  M.  Stnith  and  S.  M,  Raymond^  for  defendant  in  error. 

Agkew,  0.  J.  The  question  presented  by  the  record  in  this 
case  is,  whether  a  deed  regularly  acknawledged  or  proved,  and  re- 
corded in  the  i^roper  book,  and  indexed  in  the  separate  index 
appropriated  to  the  book,  but  not  in  the  general  index  of  all  the 
deed  books,  is  not  defectively  recorded.  If  it  be,  the  conceded 
principle  is,  that  a  deed  defectively  registered  is  a  nullity  as  to 
Bubsequent  purchasers  or  mortgagees. 

There  is  no  law  which  requires  the  recorder  to  keep  a  general 
index  to  all  the  deed  or  mortgage  books  in  his  office.  Th»t  it  is  a 
great  convenience,  and  in  the  populous  counties  of  the  State  has 
become  a  necessity,  is  evident,  but  it  is  the  province  of  the  legisla- 
ture*  and  not*of  this  court,  to  make  this  convenience  or  the  neces- 
sity the  subject  of  law.  The  registration  of  deeds  is  purely  a  system 
of  legal  institution,  and  not  of  common  right  or  abstract  justice. 
At  common  law  in  England,  there  was  no  system  of  registration, 
and  the  rule  between  claimants  of  the  same  title  was  found  in  the 
maxim,  ^^  Prior  in  tempore  potior  est  in  jure"  In  this  State  the 
system  has  been  one  of  growth.  The  original  act  of  1715  did  not 
even  require  the  record  to  be  a  book.  The  recorder  was  to  provide 
parchment  or  good  large  books,  and  his  certificate  was  to  give  the 
number  of  the  book  or  roll.  No  provision  was  made  for  indexing 
until  the  act  of  1827,  which  was  applicable  to  other  offices  as  well 
as  that  of  the  recorder.  But  so  early  as  1775,  the  law  required  a 
bond  of  the  recorder  with  sufficient  sureties,  which  was  to  be  held 
for  the  use  of  "  parties  that  shall  be  damnified  or  aggrieved  "  in 
the  same  manner  as  sheriff's  bonds.  The  duty  of  searches  is  that 
of  the  officer,  not  of  parties,  and  he  must  see  to  it  that  no  miatakes 
are  made  in  searching.  The  act  of  1827  imposed  no  duties  as  to 
indexes,  except  to  have  one  for  each  and  every  book.  If  greater 
convenience  induces  the  recorder  to  keep  a  general  index,  to  save 


NOVEMBER  TERM,  1874.  HQ 


Sehell  T.  Btelii. 


die  handling  of  different  books,  and  be  omits  to  index  a  deed  in  it, 
snd  tbereby  overlooks  a  deed  regnlarly  recorded  and  duly  indeTed 
in  the  proper  book,  his  certificate  makes  him  liable  to  the  pany 
who  is  injured  by  it  Bnt  surely  the  one  who  has  had  his  deed 
duly  acknowledged  or  proved,  recorded  in  the  proper  book,  and 
certified  under  the  hand  and  seal  of  office  of  the  recorder  in  due 
form,  has  done  all  the  law  requires  of  hiuL  On  what  principle  of 
law  or  sound  reason  shall  he  be  required  to  supervise  the  officer's 
gratuitous  indexing  of  deeds  in  an  index  not  required  by  lawP  He 
is  not  to  be  presumed  to  be  familiar,  and  as  a  fact,  nine  out  of  ten 
persons  are  not  familiar  with  the  system  of  the  office.  All  the  cit- 
izen can  be  bound  to  know,  is  the  law,  and  he  is  warned  by  no  law 
that  there  must  be  kept  a  general  index.  Whether  his  title  can  be 
taken  from  him  by  the  omission  to  enter  his  recorded  and  certified 
deed  in  the  particular  index,  may  admit  of  question,  but  we  give 
no  opinion  on  this  point. 

Luch^9  Appeal,  8  Wright,  519,  has  no  bearing  upon  this  case. 
That  was  a  very  peculiar  case,  where  a  most  unusual  instrument 
was  recorded  in  a  book  of  miscellanies,  and  then  sought  to  be  sup- 
ported as  a  recorded  mortgage.  In  Northampton  county  there 
was  an  actual  and  customary  division  of  record  books  into  several 
kinds,  one  being  devoted  specially  to  mortgages,  and  it  was  held 
that  the  anomalous  paper  in  the  book  of  miscellanies  was  not  suf- 
ficient as  the  record  of  a  mortgage.  In  that  case,  the  authority  of 
which  it  is  not  intended  to  deny.  Justice  Bead  went  into  a  discus- 
sion to  show  the  necessity  of  a  division  of  the  record  books  accord- 
ing to  the  leading  kinds  of  recordable  deeds.  In  a  populous  city 
such  as  that  of  Philadelphia  or  Allentown,  a  custom  so  proper  may 
be  considered  as  having  ripened  into  law,  without  questioning  the 
custom  in  the  more  rural  districts,  of  recording  all  kinds  together, 
asserted  to  be  the  legal  rule,  by  Chief  Justice  Gibson  in  McLanahan 
V.  Reeside,  9  Watts,  511.  But  a  division  of  the  different  kinds  of 
deeds  by  recording  them  in  different  and  appropriate  books,  whereby 
every  one  is  led  to  confine  his  search  to  the  books  in  which  the 
kind  he  is  searching  for  is  contained,  is  no  ground  for  holding  that 
a  title  shall  be  lost  to  an  owner  whose  deed  is  recorded  and  indexed 
in  the  proper  book,  merely  because  the  recorder  has  not  gratuitously 
indexed  it  in  a  general  index  of  all  the  books. 

In  the  case  of  Speer  v.  EvanSy  11  Wright,  141,  there  had  been  a 
total  omission  to  index  the  mortgage  according  to  the  requirement 
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of  the  acVof  1837.  That  case  is  entirely  distingaiBhable  fiom  thiib 
and  renders  it  onneoessary  that  we  shoald  either  aflSrm  or  deny  th« 
opinion  expressed  by  Chi^  Jostice  Woodwabd  as  to  the  omissioD 
to  index  the  deed  at  all. 

Note.— See  Chatham  v.  Bradford,  15  Am.  Rep.  692;  Bish^  v.  8chneida\  2 
id.  533.— Rep. 
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OBPemi.  8t.414J 
OrtKUntU  Imm^imanUif  a$  dtfmt  to  mwrdtr^^Bwrdmi 

Inaanitj  is  a  defense  to  the  crime  of  homicide,  and  the  bnzden  of  pioof  is  oo 
the  prisoner.  The  Jury  mast  be  satisfied  that  insanity  existed  %X  the  ttnie 
the  act  was  committed.  A  reasonable  doabt  of  the  fact  of  insanity  eaonot 
be  a  gronnd  of  acquittal . 

EBROB  to  the  Court  of  Oyer  and  Terminer,  to  reyiew  the  oon- 
yiction  of  Ernest  Ortwein  cAias  Mentsger,  for  morder.    The 
facts,  so  far  as  necessary,  are  stated  in  the  opinion. 

IF.  D.  Moor$,  M.  Swarttwelder  and  F.  Luty,  for  plaintiff  is 
error. 

T.  M.  Baynef  District  Attorney,  B.  M.  &ibson  and  T.  M.  Mar- 
§hall,  for  Oommonwealth. 

AoKiw,  0.  J.  The  chief  question  in  this  case  arises  under  the 
fifth  point  of  the  prisoner,  which  was  negatived  by  the  court  below. 
It  ia  this : 

5.  If  the  Jury  hare  a  reasonable  doubt  of  the  sanity  of  the  pris- 
oner at  the  time  of  the  killing,  they  cannot  conyiot 

The  industry  of  the  able  counsel  of  the  prisoner  has  collected  and 
classified  many  cases  on  this  point  While  we  think  their  weight 
accords  with  our  own  conclusions,  we  cannot  help  perceivings  in 
their  number  and  variety,  that  the  decision  of  the  question  should 
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rest  rather  on  a  sound  basis  of  principle  than  on  the  oonclusions  of 
other  courts.  In  order  to  apprehend  the  true  force  of  the  principles 
to  be  applied,  we  must  keep  in  the  foreground  the  facts  of  the  case 
I^efore  any  question  of  insanity  can  arise.  Insanity  is  a  defense. 
It  presupposes  the  proof  of  the  facts  which  constitute  a  legal  crime, 
and  is  set  up  in  ayoidance  of  punishment  Keeping  in  mind,  then, 
that  an  act  of  willful  and  malicious  killing  has  been  proved  and 
requires  a  verdict  of  murder,  the  prisoner,  as  a  defense,  avers  that 
he  was  of  unsound  mind  at  the  time  of  the  killing,  and  incapable 
of  controlling  his  will ;  and,  therefore,  that  he  is  not  legally  respon- 
sible for  his  act.  This  is  the  precise  view  that  the  statute  itself 
takes  of  the  defense,  in  declaring  the  duty  of  the  jury  in  respect  to 
it  The  sixty-sixth  section  of  the  Criminal  Oode  of  31st  of  March, 
1860,  taken  from  the  Act  of  1836,  provides :  '^  In  every  case  in  which 
it  shall  be  given  in  evidence  upon  the  trial  of  any  person  charged 
with  any  crime  or  misdemeanor,  that  such  person  was  insane  at  the 
time  of  the  commission  of  such  offense,  and  he  shall  be  acquitted* 
the  jury  shall  be  required  to  find  specially  whether  such  person 
was  insane  at  the  time  of  the  commission  of  such  offense,  and  de- 
clare whether  he  was  acquitted  by  them  on  the  ground  of  such 
insanity.^'  Thus  the  verdict  must  find  the  fact  of  insanity,  and 
that  the  acquittal  is  because  the  fact  is  so  found.  The  law  then 
provides  for  the  proper  custody  of  the  insane  prisoner.  This  being 
the  provision  of  the  statute,  it  is  evident  that  a  jury,  before  finding 
the  fact  of  insanity  specially,  mast  be  satisfied  of  it  by  the  evi- 
dence. A  reasonable  doubt  of  the  fact  of  insanity  cannot,  there- 
fore, be  a  true  basis  of  the  finding  of  it  as  a  fact  and  as  a  ground 
of  acquittal  and  of  legal  custody.  To  doubt  one's  sanity  is  not 
necessarily  to  be  convinced  of  his  insanity.  It  has  been  said  in  a 
nearly  analogous  case  :  ''As  to  whether  a  reasonable  doubt  shall 
establish  the  existence  of  a  plea  of  self -defense,  I  take  the  law  to 
be  this  :  If  there  be  a  reasonable  doubt  that  any  offense  has  been 
committed  by  the  prisoner,  it  operates  to  acquit  But  if  the  evi- 
dence clearly  establishes  the  killing  by  the  prisoner,  purposely,  with 
a  deadly  weapon,  an  illegal  homicide  of  some  kind  is  established, 
and  the  burden  then  falls  upon  the  prisoner,  and  not  on  the  Com- 
monwealth, to  show  that  it  was  excusable  as  an  act  of  self-defense. 
If,  then,  his  extenuation  is  in  doubt,  he  cannot  be  acquitted  of  all 
crime,  but  must  be  convicted  of  homicide  in  some  one  of  its  gradef 
^manslaughter at  least."     CommonweaUh  v.  Drum,  8  P.  F.Smitbi 
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22.  Snob  also  was  the  opinion  of  the  late  Ghi6f  Jnstioe  Lewis,  a 
most  excellent  criminal  law  judge,  when  president  of  the  Lancaster 
county  Oyer  and  Terminer,  in  the  trial  of  John  Haggerty,  in  the 
year  1847.  Lewis'  IT.  S.  Oriminal  Law,  p.  402.  He  said,  p.  406  : 
*'  The  jnry  will  decide  upon  the  degree  of  intoxication,  if  any 
existed,  and  upon  the  existence  of  insanity.  The  burden  of 
proof  of  this  defense  rests  upon  the  prisoner ;  the  fact  of  killing 
under  circumstances  of  deliberation  detailed  in  this  case  being 
established,  the  insanity  which  furnishes  a  defense  must  be  shown 
to  have  existed  at  the  time  the  act  was  committed.  The  eyidenoe 
must  be  such  as  satisfies  the  minds  of  the  jury."  Thus,  according 
to  both  statutory  and  judicial  interpretation,  the  eyidence  to  estab- 
lish insanity  as.  a  defense  must  be  satisfactory,  and  not  merely 
doubtful. 

If  we  now  analyze  the  subject,  we  shall  find  that  this  is  the  only 
safe  conclusion  for  society,  while  it  is  just  to  the  prisoner.  Sound- 
ness of  mind  is  the  natural  and  normal  condition  of  men,  and  is 
necessarily  presumed,  not  only  because  the  fact  is  generally  so,  but 
because  a  contrary  presumption  would  be  fatal  to  the  interests  of 
society.  No  one  can  justly  claim  irresponsibility  for  his  act  con- 
trary to  the  known  nature  of  the  race  of  which  he  is  one.  He  must 
be  treated  and  be  adjudged  to  be  a  reasonable  being  until  a  fact  so 
abnormal  as  a  want  of  reason  positively  appears.  It  is,  therefore, 
not  unjust  to  him  that  he  should  be  so  conclusively  presumed  to 
be  until  the  contrary  is  made  to  appear  on  his  behalf.  To  be  made 
so  to  appear  to  the  tribunal  determining  the  fact,  the  evidence  of 
it  must  be  satisfactory  and  not  merely  doubtful,  as  nothing  less 
than  satisfaction  can  determine  a  reasonable  mind  to  believe  a  fact 
contrary  to  the  course  of  .nature.  It  cannot,  therefore,  be  said  to 
be  cruel  to  the  prisoner  to  hold  him  to  the  same  responsibility  for 
his  act,  as  that  to  which  all  reasonable  beings  of  his  race  are  held, 
until  the  fact  is  positively  proved  that  he  is  not  reasonable.  This 
statement  derives  additional  force  from  the  opinion  of  Ghief  Jus« 
tice  OiBSOK,  in  the  case  of  The  CommonweaUh  y.  MasMery  tried 
before  him  and  Justices  Bbll  and  Ooulteb,  in  Philadelphia,  and 
quoted  from  in  Lewis'  U.  S.  C.  L.  403-4.  "  Insanity,"  he  says, 
''is  mental  or  moral,  the  latter  being  sometimes  called  homicidal 
mania,  and  properly  so.  A  man  may  be  mad  on  all  subjects,  and 
then,  though  he  may  have  a  glimmering  of  reason,  he  is  not  a 
responsible  agent     This  is  general  insanity;  but  if  it  be  not  so  great 
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in  its  extent  or  degree  as  to  blind  him  to  the  nature  and  conBe- 
quences  of  his  moral  duty,  it  is  no  defense  to  an  accusation  of 
crime.  It  must  be  so  great  as  entirely  to  destroy  his  perception  of 
right  and  wrong,  and  it  is  not  nntil  that  perception  is  thus  de- 
stroyed that  he  ceases  to  be  responsible.  It  must  amount  to  delu- 
sion or  hallucination  controlling  his  will,  making  the  commissioo 
of  the  act,  in  his  apprehension,  a  duty  of  overruling  necessity.'' 
Again  :  '^  Partial  insanity  is  confined  to  a  particular  subject,  beiug 
sane  on  every  other.  In  that  species  of  madness  it  is  plain  that  he 
is  a  responsible  agent  if  he  were  not  instigated  by  his  madness  to 
perpetrate  the  act  He  continues  to  be  a  legitimate  subject  of 
punishment,  although  he  may  be  laboring  under  a  moral  obliquity 
of  perception,  as  much  so  as  if  he  were  merely  laboring  under  an 
obliquity  of  vision."  And  again  :  *^  The  law  is  that  whether  the 
insanity  be  general  or  partial,  the  degree  of  it  must  be  so  great  as 
to  have  controlled  the  will  of  its  subject,  and  to  have  taken  from 
him  the  freedom  of  moral  action."  Thus  all  the  utterances  of  the 
Chief  Justice  on  this  subject  are  positive  and  emphatic,  and  allow 
no  room  for  doubts,  or  merely  negative  expressions. 

And  if  this  reasoning  were  even  less  than  conclusive,  the  safety 
of  society  would  turn  the  scale.  Merely  doubtful  evidence  of  in- 
sanity would  fill  the  land  with  acquitted  criminals.  The  moment 
a  great  crime  would  be  committed,  in  the  same  instant,  indeed  often 
before,  would  preparation  begin  to  lay  ground  to  doubt  the  sanity 
of  the  perpetrator.  The  more  enormous  and  horrible  the  crime, 
the  less  credible,  by  reason  of  its  enormity,  would  be  the  evidence 
in  support  of  it;  and  proportionately  weak  would  be  the  required 
proof  of  insanity  to  acquit  it.  Even  now  the  humanity  of  the  crim- 
inal law  opens  many  doors  of  escape  to  the  criminal.  Then  a  wider 
door  would  be  opened  by  the  doubtful  proof  of  insanity  made  still 
more  open  by  the  timidity  of  jurors,  their  loose  opinions  od  the 
subject  of  punishment,  and  their  common  error  that  the  punish- 
ment is  the  consequence  of  their  finding  of  the  truth  of  the  facts, 
instead  of  the  consequence  of  the  commission  of  the  crime  itself. 
The  danger  to  society  from  acquittals  on  the  ground  of  a  doiibtf ul 
insanity  demands  a  strict  rule.  It  requires  that  the  minds  of  the 
triers  should  be  satisfied  of  the  fact  of  insanity.  Finally,  we  think 
this  point  has  been  actually  ruled  by  this  court  in  the  case  of  Lynch 
7.  Commonwealihy  decided  at  Pittsburg,  in  1873.  The  prisoner's 
second  point  was  in  these  words:  *'  Tliat  if  the  jury  had  a  reason* 
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able  doubt  as  to  the  condition  of  the  defendant's  mind  at  the  time 
the  act  was  done,  he  is  entitled  to  the  benefit  of  snch  doubt,  and 
they  cannot  convict.''  The  court  below  said  in  answer:  **  The  law 
of  the  State  is  that  where  the  killing  is  admitted^  and  insanity  or 
want  of  legal  responsibility  is  alleged  as  an  excuse,  it  is  the  duty  of 
the  defendant  to  satisfy  the  jury  that  insanity  actually  existed  at 
the  time  of  the  act,  and  a  doubt  as  to  such  insanity  will  not  justify 
a  jury  in  acquitting  upon  that  ground."  This  ruling  was  sustained* 
Opinion  by  Bead,  0.  J.     See  Pittsburgh  Leg.  Jour.  14,  53. 

[The  opinion  then  passes  upon  a  question  of  practice  of  no  mate- 
rial importance.] 

In  none  of  the  assignments  of  error  do  we  discover  a  sufficient 
ground  of  reversal  of  the  judgment.  The  sentence  of  the  Court  of 
Oyer  and  Terminer  is,  therefore,  affirmed,  and  it  is  ordered  that 
the  record  of  the  case  be  remitted  to  the  said  court  for  execution  o£ 
the  sentence. 

Ordered  accordingly. 


PrrrsBUBO  and  CoKinsLLsyiLLB  Railroad  Company  v.  Pillow^ 

(76  Penn  St.  UO.) 
Carrier  —  duty  to  protect  passenger  from  injury  by  other  passengers. 

The  rule  that  there  is  a  legal  presumption  of  negligence  on  the  part  of  a  rail- 
waj  company  where  an  injury  to  a  passenger  is  caused  by  a  want  of  diligence 
or  care  in  those  employed  by  the  company,  or  by  any  other  thing  which  it 
can  or  ought  to  control,  as  a  part  of  its  duty  to  carry  passengers  safely, 
applies  without  distinction  between  accidents  arising  from  negligence  in  the 
equipment  or  management  of  the  train  and  those  arising  from  the  miscon- 
duct of  passengers  upon  it. 

A  passenger  on  a  railway  train  was  injured  through  a  quarrel  between  two 
drunken  men,  who  were  also  passengers.  The  conductor  of  the  train  wit- 
nesiied  the  quarrel,  but  refused  to  interfere.  Held,  that  the  railway  company 
was  presumptively  negligent  and  liable  for  the  injury.    (See  note,  p.  427.) 

ACTION  bj  Matthew  H.  Pillow  against  the  Pittsburg  and  Con- 
nellsville  Railroad  Company  to  recover  damages  for  the  los» 
of  an  eye  occasioned  by  a  6ght  in  a  car  upon  said  company's  rail- 
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road,  npon  which  said  Pillow  was  at  the  time  a  passenger.  The 
&ets  appearing  in  the  evidence  given  at  the  trial  were  these: 

Pillow  on  the  27th  of  Febmary,  1873,  took  passage  on  one  of  said 
oompanjr's  trains.  After  he  had  entered  the  said  car  and  taken  his 
seat,  a  quarrel  arose  between  an  Irishman  and  several  negroes,  who 
were  also  passengers  and  occnpied  seats  back  of  Pillow.  During 
this  quarrel,  which  seems  to  have  been  very  violent,  the  conductor 
of  the  train  entered  the  carat  the  front  end,  and  commenced  taking 
up  the  fares.  The  Irishman  and  one  of  the  negroes  were  then  stand- 
ing up  in  the  aisle  and  fighting  with  each  other.  One  or  more  of 
the  passengers  requested  the  conductor  to  interfere  and  suppress 
the  disturbance,  but  he  refused,  saying,  in  one  instance,  that  he 
was  not  going  to  interfere  and  have  his  nose  broke.  As  Pillow  was 
taking  out  his  pocket-book  to  get  his  ticket  for  the  conductor,  some 
one  of  the  persons  quarreling  said,  '^  You  have  got  a  pistol,  have 
you?  You  are  going  to  shoot ?*'  At  the  same  moment,  Pillow  was 
hit  with  a  piece  of  glass,  which  put  out  his  eye.  It  was  testified 
that  there  was  a  bottle  thrown  at  that  time.  The  railway  company 
introduced  evidence  tending  to  show  that  the  conductor  did  what 
he  could  to  suppress  the  disturbance,  but  that  the  bottle  was  thrown 
before  he  could  reach  the  spot  where  it  was  occurring. 

The  plaintiff  below  presented,  as  points  upon  which  he  asked  the 
court  to  instruct  the  jury  : 

First  If  the  injury  received  by  plaintiff  was  without  fault  on 
his  part,  the  law  presumes  it  to  have  resulted  from  the  negligence 
of  the  defendants  through  their  employees,  which  presumption 
cannot  be  overthrown  but  by  proof  that  the  employees  exercised  the 
utmost  degree  of  diligence  and  care,  and  that  the  injury  was  the 
result  of  inevitable  accident  or  irresistible  force. 

Second.  The  slightest  neglect  on  the  part  of  a  conductor,  result- 
ing in  injury  to  a  passenger,  without  fault  on  his  part,  will  render 
the  company  liable. 

In  answer  to  these  points,  the  court  said  : 

^*  The  jury  must  be  satisfied,  from  the  weight  of  the  evidence, 
that  the  negligence  of  the  defendants'  servant,  the  conductor, 
caused  or  contributed  to  the  injury  the  plaintiff  received. 

**  If  you  believe  that  the  conductor  had  notice  of  the  fight,  ox 
that  there  was  a  disturbance  of  the  peace  taking  place,  or  immi- 
nent, it  was  his  duty  to  act  promptly,  and  do  all  in  his  power  to 
prevent  or  quell  the  disturbance  at  once.     If  he  neglected  to  do 
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this,  and  the  plaintiff  was  injured  thereby,  the  plaintiff  can  x^ 
cover. 

The  plaintiff  below  presented  as  a  third  point : 

I%ird*  The  conductor  of  a  passenger  train  is  bound  to  exercise 
the  utmost  yigilance  and  care  in  guarding  passengers  from  vio- 
lence. In  case  of  angry,  threatening  language  he  should  not  wait 
for  the  overt  act  of  violence,  but  should  put  the  disorderly  person 
out  at  once ;  and  if  he  fail  to  do  so,  or  to  make  the  effort,  and  an 
fnnocent  passenger  is  injured  in  the  ensuing  fight,  the  company 
will  be  liable.     This  point  the  court  affirmed. 

The  defendant  below  made,  as  a  point,  this,  which  the  court  re- 
fused :  '^  The  plaintiff  has  not  made  out  a  case  entitling  him  to 
recover,  and  the  verdict  should  be  for  defendant"  The  verdict  was 
for  plaintiff  for  $3,300,  and  defendant  below  took  a  writ  of  error  to 
this  court 

G.  ShiraSy  Jr.^  for  plaintiff  in  error. 

There  was  no  paper-book  for  the  defendant  in  error. 

Gordon,  J.  Upon  a  careful  examination  of  the  plaintiff's  points 
we  find  them  supported  by  the  most  ample  authority,  and  hence  con- 
clude that  the  rulings  of  the  court  upon  those  points  are  throughout 
correct.  In  the  case  of  Meier  v.  The  Penn.  Railroad  Co,,  14  P.  P. 
Smith,  225  ;  S.  G.,3  Am.  Bep.  581,  Justice  Agnew  quotes  approv- 
ingly the  language  of  Judge  Bell,  in  Lavig  v.  Colder,  8  Barr,  482, 
wherein  he  says,  speaking  of  the  duties  which  common  carriers  owe 
to  the  passengers  whom  they  carry :  "  But  though,  in  legal  con- 
templation, they  do  not  warrant  the  absolute  safety  of  their  pas- 
sengers, they  are  bound  to  the  exercise  of  the  utmost  degree  of 
diligence  and  care.  The  slightest  neglect  against  which  human 
prudence  or  foresight  may  guard,  and  by  which  hurt  or  loss  is  oo- 
casioned,  will  render  them  liable  in  damages."  It  is  said  further^ 
in  the  same  case  :  ^^  Prima  fade,  where  a  passenger,  being  carried 
on  a  train,  is  injured  without  fault  of  his  own,  there  is  a  legal  pre* 
sumption  of  negligence,  casting  upon  the  carriers  the  onus  of  dis- 
proving it" 

This  is  the  rule  when  the  injury  is  caused  by  a  defect  in  the 
road,  cars  or  machinery,  or  by  a  want  of  diligence  or  care  in  those 
employed,  or  by  any  other  thing  which  the  company  can  and  ought 
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to  oontroly  as  a  part  of  its  duty  to  cany  passengers  safely,  but  this 
rule  of  evidence  is  not  conclusiye.  The  carrier  may  rebut  the 
presumption,  and  relieve  himself  from  resj)onsibiIity,  by  showing 
that  the  injury  arose  from  an  accident  which  the  utmost  skill,  fore- 
sight  and  diligence  could  not  prevent.** 

We  cannot  perceive  the  force  of  the  argument  of  the  counsel  for 
the  plaintiff  in  error,  wherein  he  endeavors  to  raise  a  distinction 
between  accidents  arising  from  negligence  in  the  equipment  or 
management  of  the  train,  and  those  arising  from  the  misconduct  of 
passengers  upon  it.  If  the  employees  of  the  road  had  no  control 
or  power  over  passengers,  this  argument  would  be  sound.  But  they 
have  such  power,  and  they  are  just  as  responsible  for  its  proper  ex- 
ercise as  they  are  for  the  proper  running  of  the  train.  That  it  should 
be  so  is  most  fully  and  forcibly  exemplified  in  the  present  case. 

The  plaintiff  lost  his  eye  through  the  quarrel  of  a  couple  of 
drunken  men,  who  should  not  have  been  permitted  aboard  the  cars, 
or,  if  so  permitted,  should  have  been  so  guarded  or  separated  from 
the  sober  and  orderly  part  of  the  passengers  that  no  injury  could 
have  resulted  from  their  brawls.  The  duties  and  powers  of  con- 
ductors are  very  clearly  pointed  out  by  Justice  Woodwabd  in  the 
ease  of  The  Railroad  Co,  v.  Hinds,  3  P.  F.  Smith,  512,  in  which 
he  says :  **  They  may  stop  their  trains  and  call  to  their  assistance, 
for  the  purpose  of  suppressing  riotous  conduct  on  board  thereof, 
not  only  all  the  employees,  but  also  all  passengers  that  are  willing 
to  lend  a  helping  hand,  and  until  the  utmost  effort  has  been  made 
for  that  purpose,  the  responsibility  of  the  company,  which  they 
represent,  for  damage  sustained  by  orderly  passengers,  remains.'^ 
We  have  a  similar  ruling  in  the  case  of  Flinl  v.  Nortoich  and  Neto 
York  Transportation  Co.,  34  Conn.  564,  in  which  it  is  held  that  it 
is  the  duty  of  passenger  carriers  to  repress  all  disorderly  and  inde- 
cent conduct  in  their  cars,  and  that  persons  guilty  of  rude  or  pro- 
fane conduct  should  be  at  once  expelled.  Such  is  the  doctrine  of 
the  books.  It  is  wise  and  good,  and  necessary  for  the  protection 
and  comfort  of  those  who  travel  upon  our  railway  lines,  and  who, 
from  the  very  character  of  the  means  used  for  their  transportation, 
are,  during  such  transportation,  almost  wholly  dependent  upon  th6 
railway  ofScers  for  their  safety  and  well-being. 

Judgment  affirmed. 

Nora.— This  tubjeot  wm  folly  oonBidered  in  PiUnom  ▼.  Broadway  omA 
BmrniHh  Affmme  RaUroad  Co,^  U  Am.  Rep.  190.    8«e  aiao  Taylor  v.  Grand 
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Tirunk  RaOroad  Co.,,  2  Am.  Rep.  229;  Qoddard  t.  GranA  Tnmk  BoOMoy  G^ , 
Id.  89;  Sfterlay  ▼.  BOUngB^  8  id.  461;  Brya/tU  ▼.  Rieh,  Id.  811;  Mansen  v; 
Muntpean  and  North  Amerioan  BaUway  Co,p  16  Id.  4M;  Pa&aenger  RaOwtm 
Oou  T.  Yowig^  8  Id.  78;  Jaekmmr.  Second  Avenue  Bathoay  Co.,  7  Id.  448.  — BiP. 


MoOuNNiGLE  y.  MoEee. 

(77  Fttm.  St.  8L) 
InherUance — potter  qf  legitiature  to  legitimaU  baeUurd. 

A  testator  gaye  certain  lands  to  **  mj  son  T.  and  his  heirs,  provided  that  if  mj 
■on  T.  should  die  without  an  heir/'  then  the  lands  were  to  be  eqoallj 
divided  between  testator's  son  A.  and  his  children.  After  testator's  death 
an  illegitimate  daughter  of  T.  was,  by  an  act  of  legislature,  declared  to  '*  have 
and  enjoy  all  the  privileges  of  a  child  bom  in  lawful  wedlock,  and  shall  be 
able  and  capable  in  law  to  inherit,  and  transmit  any  estate  as  fully  and 
effectually  as  if  she  had  been  bom  in  wedlock."  T.  died,  leaving  him  surviv- 
ing no  other  child.  Held,  that  the  legislature  had  authority  to  legitimate  a 
bafltard  child,  and  the  child  of  T.  took  under  the  will  as  his  heir. 

ACTION  of  ejectment  brought  by  Maria  Louisa  McGnnnigle  and 
John  A.  McKee  against  Nettie  Adelia  McKee,  to  recover  400 
acres  of  land.  The  facts  were  these.  In  1834,  James  McKee  died, 
leaving  two  sons,  Thomas  and  Alexander.  He  also  left  a  will  con- 
taining this  provision  : 

'^  I  give  and  devise  to  mj  son  Thomas  McEee  the  lower  end  of 
a  tract  of  land  owned  by  me  on  the  Ohio  river,  in  the  county  of 
Allegheny,  to  be  cut  off  and  bounded  by  a  line  beginning  on  the 
top  of  rock  at  the  Ohio  river  and  running  in  a  north-westerly  direo- 
ticn  until  it  reaches  the  foot  of  said  rock  hill,  thence  to  a  marked 
biack  oak  tree  near  McCoy's  comer,  to  have  and  to  hold,  to  him 
and  his  heirs  and  assigns,  subject  to  the  legacies  hereinafter  men- 
tioned and  charged  upon  the  same,  provided,  that  if  my  said  son 
Hiomas  should  die  without  an  heir,  then  all  bequeathments  here- 
inbefore made  by  me  to  him,  shall  be  equally  divided  between  mj 
son  Alexander  and  his  children,  to  have  and  to  hold  to  them,  theif 
and  assigns  forever.'* 

A  clause  giving  land  to  Alexander  and  his  children  and  limiting 
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the  same  over  to  Thomas  and  his  children  in  case  Alexander  died 
vrithont  an  heir  was  also  contained  in  the  wilL  Alexander  MoKee 
died  in  1867,  leaving  the  plaintifb,  his  only  children.  Thomas 
McKee  died  in  1873,  leaying  no  wife  and  no  other  child  except  the 
defendant,  who  was  an  illegitimate  one,  bom  to  one  Jeanette  An- 
drews. Defendant  always  lived  in  the  family  of  Thomas,  and  was 
treated  and  recognized  by  him  as  a  daughter,  and  was  named  by 
him  as  such,  in  a  will,  whereby  he  undertook  to  -devise  the  lands 
in  question  to  her,  and  in  codicils  thereto. 

In  1858,  through  his  endeavor,  an  act  of  assembly  was  passed 
containing  the  following : 

^That  Nettie  Adelia  McEee,  of  Manchester,  Allegheny  county, 
slaughter  of  Thomas  McKee  and  Jeannette  Andrews,  shall  have 
and  enjoy  all  the  rights  and  privileges  of  a  child  bom  in  lawful 
wedlock,  and  shall  be  able  and  capable  in  law  to  inherit  and  trans- 
mit any  estate  whatsoever,  as  fully  and  effectually  as  if  she  had 
been  bom  in  lawful  wedlock." 

The  court  below  decided  that  under  the  legislative  act  defendant 
was  the  lawful  heir  of  Thomas  McEee  and  she  was  rightfully 
entitled  to  the  possession  of  the  lands  in  controversy,  and  directed 
a  verdict  for  defendant,  and  plaintiffs  took  a  writ  of  error  to  this 
court 

M.  W.  Acheson,  O.  P.  HamiUon,  A.  Eerr,  B.  C.  Sprovl  and «/. 
H.  Hampton^  for  plaintiffs. 

Q.  Shinu,  T.  M.  Marshall,  F.  M.  Magd,  T.  M.  Bmgm  and  8. 
H.  Oeyer,  for  defendant  in  error. 

Mbboub,  J.  The  plaintiffs  claim  to  recover  the  land  in  ques- 
tion, under  the  wiU  of  James  McKee.  The  defendant  claims  both 
as  heir  and  devisee  of  Thomas  McKee.  Oreat  research  and  ability 
were  shown  by  the  counsel  in  the  preparation  and  argument  of  the 
case. 

If  the  rights  of  the  parties  were  to  be  determined  by  the  will  of 
James  McKee  alone  (under  which  Thomas  McKee  held),  unaffected 
by  subsequent  events,  the  case  would  not  be  free  from  difficulty. 
By  that  will,  the  testator  gave  to  his  son  Thomas  the  land  in 
question,  ''to  have  and  to  hold  to  him,  his  heirs  and  assigns," 
*' provided,  that  if  my  son  Thomas  should  die  without  an  heir,  then 
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all  beqneathments  hereinbefore  made  by  me  to  him  shall  be  eqnalfy 
divided  between  my  son  Alexander  and  his  children,  to  have  and 
to  hold  to  them,  their  heirs  and  assigns  for  OYer.'' 

Looking  at  the  whole  will,  and  considering  the  &ct,  that  the 
testator  had  other  children  and  grandchildren  living,  who  woold 
be  heirs  of  Thomas  McKee,  we  think  he  nsed  the  language  *^  die 
without  an  heir,''  as  meaning,  die  without  a  child  capable  of  in- 
heriting from  him. 

In  the  view  we  take  of  the  case,  it  is  not  necessary  to  decide  pre* 
cisely  what  estate  Thomas  took  under  his  father's  will.  It  certainly 
was  not  a  mere  life  estate.  Whether  it  was  one  in  fee  simple,  with 
an  executory  devise  over,  or  a  fee  tail,  or  a  contingent  remainder, 
we  reach  the  same  result  in  either  case. 

The  legislative  power  to  legitimate  a  bastard  child  has  long  been 
recognized  both  in  England  and  in  this  country. 

Commencing  with  the  case  of  the  three  sons  and  a  daughter  of 
John  of  Gaunt,  begotten  of  Catharine  Swynford,  a  governess  of  hit 
children,  legitimated  by  act  of  Parliament  in  the  14th  century, 
history  records  many  other  acts  of  legitimation  in  the  two  succeed- 
ing centuries.  The  history  of  our  own  State  has  been  prolific 
with  special  legislation  legitimating  bastard  children.  As  our 
constitution  is  silent  on  the  subject,  the  legislative  power  so  to 
enact  is  most  ample.  Sharpless  v.  ITie  Mayor,  9  Harris,  147; 
Killam  v.  milaniy  3  WrigSt,  120 ;  MiOer^s  Appeal,  2  P.  P.  Smith, 
113. 

The  reason  why  a  bastard  cannot  inherit  at  common  law  is 
because  he  is  the  son  of  nobody.  Being  the  son  of  nobody,  he  has 
no  ancestor.  Having  no  ancestor,  his  blood  lacks  inheritable 
quality.  In  respect,  however,  to  his  own  children,  his  blood  has 
the  usual  descendible  quality  of  pure  blood.  If  legitimate  them- 
selves, their  blood  has  no  legal  taint  to  prevent  their  inheriting 
from  a  bastard  parent  At  common  law,  one  not  begotten  or  bom 
in  lawful  wedlock  is  a  bastard.  This  is  so  far  modified  by  the 
civil  law,  and  by  our  statute  of  14:th  May,  1857,  that  where  the 
parents  of  any  illegitimate  child  subsequently  marry  and  cohabit, 
the  child  thereby  becomes  legitimated.  The  legislative  power  may 
remove  the  legal  taint  of  blood  either  by  general  or  by  special  law. 
For  this  purpose,  the  power  is  most  ample.  KiXUm  v.  KtOamf 
supra. 

The  most  striking  case  of  legislative  power  to  legitimate  bastazd 
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children  is  shown  in  the  case  of  Brewer  t.  Bbmgher,  14  P^t  178. 
The  Supreme  Court  of  the  United  States  there  held  a  general  law 
of  the  State  of  Maryland,  declaring  illegitimate  children  capable 
of  inheriting  from  their  mother,  to  extend  to  those  bogotten  in 
incestuous  connection. 

It  is  true,  an  estate  which  has  already  descended  to  a  legal  heiT 
cannot  be  divested  and  given  to  a  bastard  by  a  subsequent  act  of 
legitimation.  This  by  reason  of  the  constitutional  inhibition 
which  prevents  the  legislature  taking  the  property  of  one  and  giv- 
ing it  to  another  for  private  purposes.  That  the  taint  of  a  bastard's 
blood  may  be  removed,  for  all  purposes  of  future  inheritance,  by 
legislative  action,  cannot  be  questioned. 

The  act  of  27th  February,  1858,  is  very  clear  and  comprehensive. 
It  was  passed  during  the  life  of  Thomas  McEee.  It  identifies  the 
defendant  by  name  and  by  parentage.  It  expressly  declares  that 
she  **  shall  have  and  enjoy  all  the  rights  and  privileges  of  a  child 
bom  in  lawful  wedlock,  and  shall  be  able  and  capable  in  law  to 
inherit  and  transmit  any  estate  whatsoever  as  fully  and  effectually 
as  if  she  had  been  bom  in  la^vf  ul  wedlock." 

The  averment  of  her  parentage  in  the  act  ib  prima  facie  evidence 
of  its  truthfulness.  The  other  evideuco  given  on  the  trial  clearly 
confirmed  that  she  was  the  child  of  Thomas  McEee.  There  was  no 
proof  to  gainsay  it.  There  was  no  room  to  doubt  it.  Then  by  tho 
enactment  of  that  statute,  the  defendant  became,  for  all  purposes 
of  inheribmce,  the  lawful  child  and  prospective  heir  of  Thomas 
McEee.  She  was  thereby  vested  with  the  same  inheritable  blood 
as  if  bom  to  him  on  that  day  in  lawful  wedlock.  It  follows,  thei., 
that  from  that  time  until  his  death,  he  had  a  child  capable  of  in- 
heriting from  him.  That  child  survived  him,  and  is  the  defendant 
in  this  case.  The  conditional  terms  of  the  devise  made  by  James 
McEee  were  fnlfilled,  and  the  estate  became  absolute  in  Thomas 
McEee. 

It  is  urged,  however,  that  this  is  not  the  kind  of  child  or  heir 
that  James  McEee  had  in  his  mind  at  the  time  he  executed  his 
will.  That  he  intended  one  bom  in  lawful  wedlock.  We  answer, 
he  did  not  so  declare  in  his  will  He  used  the  technical  word 
**  heir.''  He  did  not  attempt  to  indicate  what  &cts  in  his  opinion 
constituted  an  heir.  He  made  his  will  under  the  law,  and  left  it 
for  the  law  to  determine  whether  Thomas  died  without  an  heir. 
He  must  he  presumofl  tohavo  known  the  legislative  power  to  declare 
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who  should  be  an  heir.  He  therefore  intended  to  subject  the  prop- 
erty devised  to  legislative  discretion  to  enact,  within  constitutional 
limits,  whether  Thomas  had  issue  capable  of  inheriting.  The  law 
of  every  country  regulates  the  succession  of  estates  on  che  death  of 
its  citizens.  In  MiUer^s  Appeal^  supra,  the  testator  devised  to  h\ 
daughter  during  her  life  the  use  of  a  house  and  lot,  directed  that 
it  should  be  sold  on  her  death,  and  the  proceeds  be  divided  between 
her  *^  lawful  issue."  When  the  will  was  executed,  the  daughter 
had  an  illegitimate  child.  After  the  death  of  the  testator  and  dur- 
ing  the  life  of  the  daughter,  this  child  was  legitimated  by  act  of 
assembly.  On  the  death  of  the  mother,  leaving  this  child  and 
other  children  lawfully  begotten,  and  on  distribution  this  child 
was  held  to  be  '^  lawful  issue  "  and  entitled  to  share  with  the  others 
in  the  fund. 

Reason  and  authority  unite  in  giving  this  estate  to  the  defend- 
ants; she  was  the  child  of  Thomas  by  nature,  and  an  heir  by  law. 
She  fulfilled  all  the  requirements  of  the  wilL  She  now  holds  thft 
land  in  the  double  capacity  of  sole  heir  and  sole  devisee. 

The  learned  judge  was  entirely  correct  in  his  view  of  the  law, 
therefore  judgment  is  affirmed. 

Judgment  affirmed. 


McIiAUGHuir  y.  City  of  Cobbt. 

(77Peiin8t.l09J 
MiuMipaleorparaHon — fthen  liaUefar  jnjfwryftam  ioe  en  MmMJOL 

While  a  municipality  cannot  prevent  the  general  slippexineBs  of  its  Btreeta 
eaneed  bj  snow  and  ioe  dnring  the  winter,  it  can  prevent  such  aocomola* 
tlons  thereof  in  the  shape  of  ridges  and  hills.  (1)  It  is,  therefore,  liable  lor 
personal  injoiy  from  such  accumulations*  happening  to  one  wiihoat  fault  of 
his  own ;  and  (2)  if  the  obstruction  was  one  of  such  long  eontinuance  as  to 
be  generally  observable,  the  city  woold  be  charged  with  constnictive  notice 
thereof. 

ACTION  by  John  McLaughlin^  to  recover  for  personal  injuries 
caused  by  plaintiff  falling  upon  an  icy  sidewalk  in  the  city  of 
Corry.  The  foots,  as  appearing  in  the  evidence,  were  these.  On 
the  14th  of  January,  1871,  upon  a  principal  street  in  said  city, 
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there  was  a  plank  sidewalk.  The  boards  were  old  and  slanting. 
The  ends  of  the  planks  were  bare>  but  in  the  center  of  the  walk 
there  was  a  ridge  of  ice  and  snow  extending  along  through  the 
center  of  the  walk,  rendering  the  walking  difficult  and  dangerous. 
The  sidewalk  had  been  slanting  for  two  years,  and  the  snow  had  not 
been  cleaned  off  during  the  winter  up  to  the  time  mentioned.  A 
heayy  rain  and  thaw  about  the  time  had  thawed  away  all  tho  snow 
but  the  ridge  mentioned.  On  the  eyening  of  the  day  named,  plain- 
tiff, while  passing  along  said  sidewalk,  slipped  on  said  ridge  and 
fell  into  a  ditch,  dislocating  his  shoulder. 

The  jury  rendered  a  verdict  in  fayor  of  defendant,  and  plaintiff 
brought  a  writ  of  error  to  this  court 

£•  J.  Reid  and  L,  S.  Norton^  for  plaintiff. 

W.  W.  Brown  and  M.  Crosby,  for  defendant. 

OoBOON,  J.  That  a  municipal  corporation,  such  as  a  city,  bor- 
ough, township  or  county  is  liable  for  damages  arising  from  the 
neglect  of  its  officers  in  not  keeping  the  streets,  roads  and  bridges, 
OTor  which  it  has  jurisdiction,  in  proper  repair,  is  established  by 
many  authorities ;  among  others,  Dean  v.  New  Milford  Township, 
6  W.  &  S.  546 ;  Pittsburg  v.  Orier,  10  Harris,  54 ;  AUentown  y. 
Kramer,  23  P.  F.  Smith,  406  ;  Humphrey  y.  Armstrong  County,  6 
id  204. 

These  cases  proceed  upon  the  principle  that  the  yarious  munici- 
palities haye  full  and  complete  control  of  and  power  oyer  the  roads, 
streets  and  bridges  within  their  several  precincts,  and  that  they 
are  charged  with  the  duty  of  their  proper  construction  and  repair. 
In  the  case  in  hand,  the  plaintiff  charges,  that  through  the  default 
of  the  officers  of  the  city  of  Gorry,  the  ice  and  snow  had  been  per- 
mitted to  accumulate,  upon  the  sidewalk  in  question,  in  such  a 
manner  as  to  be  dangerous  to  foot  passengers,  and  that,  by  reason 
thereof,  he  fell  and  received  the  injuries  of  which  he  complains. 
Whether  this  were  so  or  not,  was  a  question  for  the  jury,  and  as 
such  the  court  should  have  submitted  it. 

if  the  city  authorities  were  negligent  in  allowing  a  dangerous  ob- 
stmction  to  exist  in  the  public  highway,  which  they  could  have 
removed,  and  the  plaintiff  was  injured  tiiereby,  without  any  fault 
of  his  own,  the  city  was  undoubtedly  liable  for  the  damages  which 
he  suffered. 

VoL.XVm.  — 55 
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It  is  argued,  howeyer,  that  as  the  obstmotion  complained  of  waa 
the  lestdt  of  natural  cause%  oyer  which  man  has  no  control^  there- 
fore the  defendant  is  not  liable.  This  would  be  true  if  the  effects 
produced  by  these  causes  were  beyond  human  remedy ;  but  ordi- 
narily such  is  not  the  case.  Boads  are  constantly  being  worn  by 
the  neyer-ceasing  action  of  the  elements  ;  but  no  one  imagines  that 
this  is  an  excuse  for  a  neglect  to  repair  them.  A  sudden  flood 
may  render  a  public  bridge  or  highway  impassable,  but  surely  that 
is  no  reason  for  allowing  it  to  remain  so  foreyer.  A  municipality 
cannot  preyent  the  general  slipperiness  of  its  streets,  caused  by 
the  snow  and  ice  during  the  winter,  but  it  can  preyent  such  accu- 
mulations thereof,  in  the  shape  of  ridges  and  hills,  as  render  their 
passage  dangerous.  It  is  no  more  difficult  to  remove  or  leyel  such 
obstructions  than  it  is  those  occasioned  by  tlic  water  and  earth  during 
the  summer.  The  cases  of  Collins  y.  Council  Bluffs,  S'Z  Iowa,  324  ; 
8.  C,  7  Am.  Bep.  200;  City  of  Providence  y.  Clapp,  17  How.  161 ; 
Luther  y.  Worcester,  97  Mass.  269,  all  hold  that  municipal  corporis 
tions  are  liable  for  damages  occasioned  by  accumulations  of  snow  and 
ice.  The  plaintiff's  second,  sixth  and  seventh  points  should  have 
been  affirmed.  If  the  obstruction  was  one  of  such  long  duration  as 
to  be  generally  observable,  the  city  would  be  charged  with  construct- 
ive notice  thereof.  So,  the  true  measure  of  damages,  in  addition  to 
that  indicated  in  the  seventh  point,  would  be  the  plaintiff's  actual 
permanent  loss  of  earning  power,  occasioned  by  the  accident.  What 
he  gets  from  his  present  employen  by  way  of  wages,  cannot  go  in 
mitigation  of  damages,  any  more  than  would  the  donations  of 
friends  and  neighbors ;  but  what  he  earns  from  any  source  may, 
with  other  things,  be  considered  as  going  to  prove  what  his  earning 
powers  actually  are. 

The  third  point  embraces  a  question  of  fact  for  the  jury,  and 
was,  therefor*^,  properly  refused. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 

Ordered  accordingly. 


JANUARY  TERM,  1875.  435 

Moorehead  v.  Gil  more. 

MOOREHEAD  V.  GiLMORE. 
(77  Penn.  St.  118.) 

Negotiable  instrument — indorsement  by  partner  in  fravd  of  firm  —  hona  fide 

holdtr  f&r  vcdue. 

A.,  who  was  a  member  of  the  firm  of  M.  &  Co.,  and  also  of  W.  &  Co.,  made 
his  individual  note  to  the  order  of  W.  &  Co.;  it  was  indorsed  by  W.  &  Co., 
and  A.  then  indorsed  it  with  the  firm  name  of  M.  &  Co. ,  and  it  was  put  for 
negotiation  for  W.  &  Co.,  into  the  hands  of  a  note  broker,  who  sold  it  to 
plaintiff.  W.  &  Co.  were  in  the  vinegar  business  and  M.  &  Co.  in  a  business 
not  requiring  the  use  of  vinegar.  Held^  that  these  circumstances  were  not 
sufficient  to  put  plaintiff  on  inquiry  as  to  the  character  of  the  paper,  and 
the  fact  that  the  indorsement  of  M.  &  Co.  was  in  fraud  of  the  firm  did  not 
relieve  such  firm  from  liability. 

ACTION  by  D.  and  H.  Gilmore  against  James  K.  Moorehead 
and  others,  as  indorse rs  upon  a  promissory  note.  The  facts 
were  these.  Calvin  Adams,  who  was  one  of  the  defendants,  was  a 
member  of  the  firm  of  Moorehead,  Adams  &  Co.,  carrying  on  what 
was  known  as  the  Pittsburg  Novelty  Works.  At  the  same  time  he 
was  a  member  of  the  firm  of  Whitten  &  Co.,  carrying  on  the 
vinegar  business.  The  former  firm,  in  their  business,  had  no  use 
whatever  for  vinegar.  While  so  a  member  of  both  firms,  Adams 
made  this  note : 

"  $2500.  Pittsburg,  August  23,  1872. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of  Whit- 
ten &  Co.,  twenty-five  hundred  dollars,  without  defalcation,  for 
value  received. 

"  Calvin  Adams. 
"  Indorsed,  Whitten  &  Co. 

"  Moorehead,  Adams  &  Co." 

This  note  was  indorsed  by  another  member  of  the  firm  of  Whit* 
ten  &  Co.,  with  the  firm  name,  and  then  indorsed  by  Adams,  with 
the  firm  name  of  Moorehead,  Adams  &  Co.  The  note  was  placed 
in  the  hands  of  one  Patterson,  a  well-known  bill  broker,  to  nego- 
tiate for  Whitten  &  Co.,  and  was  by  him,  before  maturity,  sold  for 
value,  to  plaintiffs,  who  made  no  inquiries  about  it,  though  Patter- 
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8on  told  him  it  was  good.  Plaintiff  had  before  bought  notes  ol 
Patterson^  without  inquiry  as  to  where  they  came  from.  The  note 
was  in  the  handwriting  of  Adams,  as  well  as  the  indorsement  of 
Moorehead,  Adams  &  Go. 

The  defendants  gave  in  evidence  articles  of  copartnership,  which 
provided  that  neither  partner  should  indorse  for  accommodation, 
also  evidence  that  the  funds  received  for  the  note  never  came  into 
the  hands  of  the  firm  of  Moorehead,  Adams  &  Co. 

The  court  below  directed  a  verdict  for  plaintiffs  below,  and 
defendants,  except  Adams,  took  a  writ  of  error  to  this  court. 


R.  B.  Carnahan  and  Blacky  M.  W.  Acheson  and  /.  H.  Hampionj 
for  plaintiffs  in  error. 

D.  T.  Watson,  I.  F.  Slagls,  T.  M.  Marshall  and  Duff  dk  Aughin- 
haiughy  for  defendant  in  error. 

Shabswood,  J*  Eleven  errors  are  assigned^  but  they  are  all 
resolvable  into  one  question.  Was  there  any  thing  upon  the  face 
of  the  note  in  suit,  or  the  circumstances  under  which  it  was  dis- 
counted, to  give  notice  to  the  plaintiff  below  that  the  indorsement 
of  the  firm  name  of  Moorehead,  Adams  &  Co.  was  without  au« 
thorityp  It  is  not  disputed  that,  if  it  had  been  offered  by  Whitten 
&  Co.,  that  circumstance  of  itself  would  have  been  notice  that 
Moorehead,  Adams  &  Co.  were  merely  accommodation  indorsera 
and  sufficient  to  have  put  the  plaintiff  upon  inquiry.  Hence  an 
attempt  was  made  to  fix  upon  Patterson,  the  bill-broker,  from  whom 
the  plaintiff  received  it,  the  character  of  his  agent,  and  that  he 
was  to  be  affected  with  whatever  knowledge  the  agent  possessed. 
But  this  position  cannot  be  sustained  and  was  but  faintly  urged  in 
the  argument.  Patterson  was  clearly  the  agent  of  Whitten  &  Co. 
to  sell,  not  of  Gilmore  to  buy.  Though  Gilmore  knew  he  was  a 
broker  he  was  not  bound  to  ask  by  whom  he  was  employed,  nor  if 
he  had  would  Patterson  have  been  bound  to  inform  him.  Bill- 
brokers  are  a  very  important  class  of  persons  in  commerce,  and 
th^ir  usefulness  and  business  would  be  entirely  destroyed  if  it  were 
to  be  held  that  persons  purchasing  negotiable  paper  from  them  are 
affected  with  whatever  knowledge  they  may  have  of  the  charaotei 
of  the  paper  which  they  offer  in  the  market  for  discount.  It  comes 
back  then  to  the  simple  question,  was  there  any  thing  upon  the 
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taoe  of  the  paper  as  offered  to  put  the  plaintiff  upon  inquiry.  It 
ifl  admitted  that  the  circumstances  of  the  indorsement  being  in  the 
handwriting  of  Adams,  the  maker  of  the  note,  of  itself  is  nothing. 
MiUer  y.  The  Consolidation  Bank,  12  Wright,  514.  It  has  been 
earnestly  contended,  however,  that  this  case  is  to  be  distinguished 
from  that  as  well  as  Ihmsen  v.  Negley,  1  Casey,  297 ;  Halde/man  v. 
Bank  of  Middleiown,  4  id.  440,  and  Sedgwick  v.  Leuns,  20  P.  P. 
Smith,  217,  in  this  —  that  the  note  in  suit  was  on  its  face  a  note 
given  for  the  pritate  debt  of  Adams,  and  the  indorsement  in  his 
handwriting  waa  prima  facte  the  unauthorized  use  of  the  firm  name 
by  him  to  guarantee  his  private  debt.  In  those  cases  it  did  not 
appear  on  the  face  of  the  note  to  have  been  given  for  the  individual 
debt  of  one  of  the  partners.  The  firm  appeared  as  the  principal 
debtors  —  the  makers  of  the  note  —  and  therefore  it  was  given  for 
a  firm  debt.  But  is  not  this  to  set  up  a  distinction  without  a  dif- 
ference ?  Each  partner  in  a  commercial  firm  has  as  much  right 
to  raise  money  for  the  use  of  the  firm  by  the  indorsement  of  nego- 
tiable paper  as  to  do  so  by  means  of  paper  originally  issued.  This 
is  the  precise  point  ruled  in  Miller  v.  The  Consolidation  Banh 
There  a  person  who  was  a  member  of  two  firms  drew  a  note  in  the 
name  of  the  one  firm  and  indorsed  it  in  the  name  of  the  other. 
It  was  known  to  the  bank  who  discounted  the  note,  that  the  hand- 
writing of  both  signatures  was  the  same.  The  note  was  by  Miller 
&  Persch  to  their  own  order — indorsed  Miller  &  Persch  and  Person 
&  Steel  —  and  they  were  all  in  the  handwriting  of  Persch.  Says 
the  present  Chief  Justice  :  '^  Having  in  each  the  power  of  a  part- 
ner presumptively  as  to  the  public,  and  acting  in  that  apparent 
right,  it  is  no  ground  of  suspicion  that  his  indorsement  of  the  name 
of  one  firm  is  in  bad  faith  to  the  other  as  makers  of  the  note.'' 
The  public  are  not  affected  with  the  private  restrictions  upon  the 
power  of  each  partner.  The  stress  of  the  argument  on  the  part  of 
the  plaintiff  in  error  has  been  that  an  indorsement  of  negotiable 
paper  is  nothing  more  than  a  guarantee  that  it  will  be  paid  at 
maturity.  It  is  true  that  it  is  a  conditional  engagement  that  if  the 
proper  steps  be  taken  to  fix  upon  him  the  liability  the  indorser  will 
pay.  Bat  it  is  something  more.  It  is  an  assignment  or  sale,  01 
rather  the  evidence  of  it  So  it  is  described  in  pleading.  Hence, 
looking  at  the  face  of  this  note,  it  was  paper  which  had  come  to 
the  hands  of  Moorehead,  Adams  &  Co.,  by  indorsement  or  assign* 
ment  of  Whitten  &  Co.    That  it  was  orginally  given  by  Calvin 
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Adams  to  Whitten  &  Go.  for  his  individnal  debt  was  an  immaterial 

oircamstanoe.     Moorehead,  Adams  ft  Co.  received  it  with  the 

indorsement  of  Whitten  ft  Co.,   indorsed  it  in  blank,  that  is, 

assigned  it  to  the  bearer,  and  the  presumption  certainly  is  that  this 

was  in  the  ordinary  course  of  business.      For  all  that  Gilmore 

knew  to  the  contrary  it  might  have  gone  through  twenty  hands  of 

persons  who  did  not  choose  to  indorse  it.     Now  the  fact  that  the 

law  attaches  to  this  indorsement  a  contingent  responsibility  does 

not  change  its  character.    The  note  did  not  show  on  its  face  to  a 

stranger — a  mere  guarantee  by  Moorehead,  Adams  ft  Co.,  of  the 

individual  debt  of  Calvin  Adams  —  but  a  negotiation  by  them  in  the 

usual  form  of  business  of  a  note  held  by  them  by  assignment  or 

indorsement  from  Whitten  ft  Co.,  or  some  intermediate  holder. 

The  latest  decisions  both  in  England  and  this  country  have  set 

strongly  in  favor  of  the  principle  that  nothing  but  clear  evidence 

of  knowledge  or  notice,  fraud  or  mala  fides,  can  impeach  the  prima 

faoie  title  of  a  holder  of  negotiable  paper  taken  before  maturity. 

Ooodman  v.  Harvey^  4  AdoL  ft  Ellis,  870 ;  Goodman  v.  SimondSf 

20  How.  348 ;  Phelan  v.  Moss,  17  P.  F.  Smith,  59.    It  is  of  the 

utmost  importance  to  the  commerce  of  the  country  that  it  should 

be  stenily  adhered  to,  however  hard  may  be  its  operation  in  par- 

tioolar  oases. 

Judgment  a  firmed. 


TowHBBKD  y.  Long. 
(nrwiii.st.ii8.) 

SkiHUe  qfftwid§ — promiae  to  poff  debi  4^  another. 

Where  <me  holdB  pxopertjchaiged  with  the  paTment  of  a  debt  to  aaother  upoo 
his  Terbal  promise  to  the  yendor  to  paj  the  debt»  the  promisor  is  liable  to 
an  action  bj  the  creditor. 

Plaintiff  below,  who  waa  in  partnership  with  B.  &  V.,  Bold  out  his  intarest  in 
the  Ann  burinese  and  proper^  to  them,  they  agreeing  to  pay  him  a  oertaia 
sum  therefor.  B.  sold  oat  to  V.,  and  V.  sold  out  to  defendant  below,  who 
took  such  baslness  and  property  and  yerbaUy  agreed  to  paj  the  amount  dne 
to  plaintiff.  Bdd,  that  the  transfer  of  the  pxopertj  to  defendant  transferred 
the  obUgation  to  falm  to  pay  plaintiff  the  amount  dne  him  therefor,  and  that 
defondant  was  not  relieved  from  liability  on  the  ground  that  the  promist 
one  to  pay  the  debt  of  another,  reqaired  by  the  statute  to  be  in  writing 
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ACTION  by  Oeorge  O.  Long  against  John  Townsend,  to  recover 
amount  alleged  to  be  due  from  defendant  below  under  the 
following  facts,  as  appearing  in  the  eyidence  and  found  by  the 
jury: 

Plaintiff  below,  one  Vance  and  one  Rankin,  were  in  partnership 
in  the  furniture  and  undertaking  business.  In  January,  1870, 
said  plaintiff  sold  to  Vance  and  Rankin  his  interest  in  the  copart* 
nership,  which  included  tools,  hearse,  ready-made  furniture, 
accounts  dae  the  firm,  and  use  of  the  shop  wherein  they  were  doing 
business,  without  rent  until  the  following  May,  they  assuming  all 
the  debts  and  agreeing  to  pay  him  $700,  without  interest,  $100  on 
the  1st  of  May  following,  and  the  remainder  eighteen  months  from 
the  time  of  purchase.  Two  months  after  the  purchase,  Rankin 
retired,  leaving  the  business  in  the  hands  of  Vance,  with  the  under- 
standing that  Vance  should  pay  the  debts  of  the  firm.  A  very 
short  time  thereafter  Vance  sold  out  and  transferred  to  said  defend- 
ant all  the  property  and  busineds  of  the  concern,  upon  his  verbal 
promise  to  pay  all  the  debts  for  which  the  firm  of  Rankin  &  Vance 
had  made  themselves  liable,  the  debt  due  said  plaintiff  being  one 
of  them.  Said  defendant  afterward  paid  plaintiff  the  $100  due  on 
the  first  of  May,  1870. 

The  jury  found  a  verdict  in  favor  of  plaintiff  for  $803,  and 
defendant  took  a  writ  of  error  to  this  oonrt 

Hart  dk  Brtidy,  for  plaintiff  in  error. 
Braden  di  Millar,  for  defendant  in  error. 

Mbboub,  J.  The  last  assignment  having  been  withdrawn,  the 
other  assignments  will  be  oonsidered  together.  They  all  relate  to 
a  verbal  promise  to  pay  the  debt  of  another.  The  first  section  of 
the  act  of  26th  of  April,  1855,  declares  no  action  shall  be  brought 
to  charge  the  defendant  upon  any  special  promise  to  answer  for  the 
debt  or  default  of  another,  *^  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
thall  be  in  writing,  and  signed  by  the  party  to  be  cnarged  there- 
withy  or  by  some  other  person  by  him  authorized.'' 

The  general  rule  is  well  settled  that  the  promise  is  within  the 
statute  where  it  is  collateral  to  a  continued  liability  of  the  original 
debtor. 
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It  is  trne  it  was  said,  in  Leonard  t.  Vredenberg,  8  Johns.  39,  in 
regard  to  a  similar  statute,  when  **  the  promise  to  pay  the  debt  of 
another  arises  out  of  some  new  and  original  consideration  of  benefit 
or  harm  moving  between  the  newly-contracting  parties,''  the  case 
is  not  within  the  statute. 

The  cases  of  Malone  et  al,  t.  Keener,  8  Wright,  107 ;  SUmdt  y. 
Hine,  9  id.  30;  Arnold  y*  Sledman,  id.  186,  and  Whitcomb  et  oL 
Y.  Kephart  et  al.,  14  id.  85,  haye  been  cited  in  support  of  this  yiew. 
In  Malone  v.  Keener,  the  case  of  Leonard  v.  Vredenberg  is  cited 
with  apparent  approval ;  but  the  facts  were  sufficient  to  take  the 
case  out  of  the  statute,  without  adopting  that  rule  of  construction. 
The  plaintiffs  in  error  were  contractors  in  the  building  of  a  rail- 
road. They  had  sublet  a  portion  of  the  work  to  the  defendant  in 
error.  On  settlement  with  this  sub-contractor,  and  in  part  pay- 
ment of  the  sum  which  they  owed  him,  they  delivered  to  him  a 
note  under  seal,  against  the  corporation  from  which  they  had 
taken  the  entire  contract,  and  guaranteed  its  payment.  It  will  be 
observed  that  they  alone  were  indebted  to  him  for  his  work  and 
labor.  That  work  and  labor  had  been  performed  under  a  con- 
tract between  him  and  them  only.  The  debt  which  they  thus 
sought  to  discharge  was  their  own  debt.  In  so  doing  they  turned 
out  the  note,  the  payment  of  which  they  guaranteed.  In  no  just 
sense  can  it  be  said  that  the  design  of  this  transaction  was  to 
answer  for  the  debt  or  default  of  another.  It  was  settliug  their 
own  debt  by  the  transfer  of  a  chose  in  action,  the  apparent  value 
of  which  they  guaranteed  to  be  its  true  value.  This  was  based 
upon  a  full  and  sole  consideration  received  by  themselves.  The 
promise  did  not  come  within  the  statute.  It  was  good  without 
any  writing.  The  promise  being  in  effect  to  pay  their  own  debt, 
although  in  so  doing  they  incidentally  guaranteed  the  debt  of 
another,  did  not  change  its  character.  Uhler  v.  Farmer^  National 
Bank,  14  P.  F.  Smith,  406. 

In  Stoudt  V.  Hine  the  plaintiff  had  money  in  his  hands,  which 
onquestionably  belonged  to  one  Eallahan.  The  latter  agreed  with 
Hine  that  a  specific  sum  should  be  paid  to  him  by  Stoudt,  out  of 
the  money  in  his  hands,  and  Stoudt  agreed  with  Kallahan  to  pay 
it  to  Hine.  Hence  the  court  m  sustaining  the  promise  adopted 
the  language  of  Mr.  Brown,  in  his  work  on  the  Statute  of  Frauds, 
where  he  says,  ''it  is  obvious  that  an  engagement  in  terms  to  apply 
the  debtor's  own  funds  received  or  to  be  received  by  the  defendant 
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to  the  payment  of  the  demand  against  him,  creates  a  duty  as  agent, 
rather  than  a  surety ;  the  defendant's  promise  is  not  to  pay  the 
debt,  but  merely  to  deliver  certain  property  to  the  nominee  of  the 
original  debtor,  and  the  right  of  action  of  such  nominee  against 
the  defendant  for  a  breach  of  his  promise  is  not  at  all  affected  by 
the  Statute  of  Frauds. ** 

In  Arnold  v.  Stedman,  the  defendant  had  filed  a  mechanics'  lien 
on  the  equitable  interest  of  Barrett  in  the  land.  Arnold  then 
brought  ejectment  on  his  legal  title,  and  obtained  a  verdict  under 
an  arrangement  which  gave  it  the  effect  of  a  conditional  verdict 
While  this  suit  was  in  progress,  Arnold  and  Stedman  agreed  that 
the  latter  should  make  no  further  costs  on  his  lien,  and  that  Arnold 
would  pay  Stedman  his  demand  when  the  property  came  back  to 
him.  Stedman  made  no  further  costs.  The  property  came  back 
to  Arnold.  This  agreement  was  held  valid,  for  the  reason  that  he 
thereby  acquired  the  land,  which,  at  the  time  of  the  agreement, 
was  charged  with  the  debt  duo  to  Stedman.  ^His  promise  was  in 
relief  of  property  to  which  he  held  the  legal  title,  and  to  facilitate 
his  recovery  of  the  land.  This  took  the  case  out  of  the  statute. 
Landis  v.  Royer,  9  P.  F.  Smith,  95. 

In  Whitconib  et  al.  v.  Kephart  et  aL,  the  controlling  facts  were 
these :  One  Goss  had  a  contract  with  Langdon  and  Diven  to  cut  and 
saw  logs  for  them  on  their  lands  at  a  price  specified.  Afterward 
OosB  gave  a  sub-contract  to  the  Kepharts  by  which  they  agreed  to 
cut  a  part  of  these  logs.  The  Whitcombs  were  agents  for  Langdon 
and  Diven,  and  were  furnished  with  money  to  pay  Goss  as  the 
7ork  progressed.  Some  complaint  having  been  made  by  the  Kep- 
harts in  regard  to  obtaining  their  payment,  they  and  Goss  and 
Whitcomb  met  face  to  face,  and  a  new  agreement  was  then  and 
there  made  between  the  three  parties.  It  was  agreed  that  the 
Whitcombs  should  pay  the  Kepharts  for  their  work,  except  so  far 
as  Ooss  himself  might  pay  them ;  and  that  Whitcombs  should 
reserve  the  sum  thus  paid  by  them  out  of  the  amount  going  to  Goss 
nnder  his  contract  with  Langdon  and  Diven.  The  Kepharts  went 
on  with  the  work.  The  Whitcombs  received  the  money  from 
Langdon  and  Diven,  wherewith  to  pay  them,  but  did  not  do  so. 
It  had  become  their  own  debt  under  a  contract  in  which  Goss  par- 
ticipated and  agreed  that  they  should  receive  the  money  for  the 
use  of  the  Kepharts.  The  promise  then  which  the  Whitcombs 
made  was  not  to  pay  the  debt  of  another,  but  to  discharge  their 
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own  original  agreement ;  an  agreement  by  whick  the  money  they 
might  receive  was  appropriated  to  this  specific  object  A  fond 
was  then  provided  by  Goss  to  pay  the  very  debt  which  the  Whit- 
combs  agreed  to  pay.  These  facts  then  did  not  bring  the  case 
within  the  statute.     Olymer  v.  De  Youngs  4  P.  F.  Smith,  118. 

The  apparent  favor  with  which  Leonard  v.  Vredenberg  had  been 
cited  in  some  of  the  preceding  cases  was  clearly  and  distinctly 
repudiated  in  Maule  v.  Buckwdl  et  aL,  14  Wright,  39.  It  was 
there  said  that  '*  it  is  not  true  as  a  general  rule  that  a  promise  to 
pay  the  debt  of  another  is  not  within  the  statute  if  it  rests  upon 
a  new  consideration  passing  from  the  promisee  to  the  promisor. 
A  new  consideration  for  a  new  promise  is  indispensable  without 
the  statute,  and  if  a  new  consideration  is  all- that  is  needed  to  gi?e 
validity  to  a  promise  to  pay  the  debt  of  another,  the  statute 
amounts  to  nothing.  Nor  can  it  make  any  difference  that  the  new 
consideration  moves  from  the  promisee  to  the  promisor.''  In 
further  disproval  of  the  rule  recognized  in  Leonard  v.  Vredenberg, 
Mr.  Justice  Stboko  said  :  ^^That  this  proposition  is  inaccurate, 
however,  is  almost  universally  admitted,  and  as  we  have  already 
remarked,  it  practically  denies  all  effect  to  the  statute.  It  cannot 
be  admitted  for  a  moment  in  the  terms  in  which  it  was  expressed.'' 
This  case  proceeds  to  show  by  the  authorities,  that  the  considera- 
tion for  the  promise  is  of  importance  only  where  it  is  either  a  sub- 
stantial transfer  of  the  creditor's  claim  to  the  promisor,  making 
the  transaction  a  purchase,  or  where  it  is  a  transfer  to  the  promisor 
of  a  fund  pledged,  set  apart,  or  held,  for  the  payment  of  the  debt 
It  is  only  in  such  cases,  or  in  those  of  a  kindred  character,  if  the 
old  debt  remains,  that  the  promisor  is  liable,  unless,  by  an  agree- 
ment with  the  original  debtor,  the  latter  has  become  only  second- 
arily liable. 

This  doctrine  is  in  accord  with  the  language  of  Chief  Justice 
LowBiB,  in  Shoemaker  v.  King,  4  Wright,  107.  He  said:  "  While 
the  old  debt  remains  the  new  contract  cannot  be  substituted,  bat 
is  only  a  collateral  one,  a  promise  to  pay  another  debt,  and  it  is 
forbidden  by  the  statute  as  a  cause  of  action."  He,  however,  dis- 
claimed any  intention  to  question  those  cases  in  which  a  debtor 
had  put  money  or  other  means  into  the  hands  of  another  to  be  de- 
livered to  a  {Nurticnlar  creditor  of  his,  and  the  creditor  had  been 
held  entitled  to  recover  of  the  promisor.  The  judgment  of  the 
oourt  waa,  that  Shoemaker  was  not  liable  to  a  creditor  of  Harpef 
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A  Beese,  although,  on  his  purchase  of  their  entire  partnership 
efEectSy  he  had  verbally  promised  to  pay  all  the  debts  of  the  firm. 
The  evidence  does  not  show  any  promise  to  pay  the  debts  with 
those  effects,  nor  from  their  proceeds.  So,  in  MauU  v.  BuchweUf 
iupra,  it  was  held  that  a  verbal  promise  to  pay  all  the  debts  of 
a  private  corporation  made  to  certain  directors  of  the  company, 
on  a  sale  and  transfer  to  him  of  part  of  their  stock,  was  within 
the  statute,  and  the  promisor  was  not  liable  to  a  creditor. 
Here,  too,  was  no  agreement  to  pay  with  the  stock  purchased  or  its 
proceeds. 

In  Clymer  v.  De  Toung,  mpra,  on  a  sale  of  a  stock  of  goods,  the 
purchaser  promised  to  pay  a  certain  debt  due  by  the  vendor,  and 
the  promise  was  held  not  to  be  within  the  statute.  The  facts,  how- 
ever, show  that  this  promise  was  not  made  to  the  vendor  only,  but 
was  in  an  agreement  between  the  creditor,  purchaser  and  vendor. 
It  was  a  contract  made  by  all  three  of  the  parties.  The  promisor 
thereby  became  the  principal  debtor,  and  it  was  this  debt  of  his 
own  which  he  promised  to  discharge. 

It  is  true,  the  opinion  proceeds  to  liken  the  case  to  Stoiidt  v. 
JSina,  when  the  facts  were  radically  different.  In  the  one,  there 
was  a  promise  to  the  person  whose  money  he  held,  to  pay  over  that 
money  to  a  creditor,  the  creditor  not  being  a  party  to  the  new 
agreement  In  the  other,  there  was  an  express  agreement  between 
the  original  debtor,  the  creditor,  and  the  new  promisor,  so  that  it 
became  a  new  contract  between  all  the  parties  in  interest,  and  the 
promisor  was  clearly  liable  to  the  creditor. 

Where  there  is  a  transfer  of  a  fund  to  the  promisor,  for  the 
payment  of  the  debt,  as  in  Sioudt  v.  Hiney  he  is  liable  to  the 
creditor  on  his  verbal  promise  made  to  the  owner  of  the  fund ;  or 
if  property  charged  with  the  payment  of  the  debt  be  transferred 
to  him,  on  his  promise  to  the  vendor  to  pay  the  debt,  he  is  liable 
to  an  action  by  the  creditor,  as  in  Arnold  v.  Stedman,  supra. 
In  Tarrens  v.  CampbMf  24  P.  F.  Smith,  470,  the  agreement  to 
pay  the  debts  was  in  writing,  so  the  question  of  the  statute  did  not 


As  a  general  rule,  the  true  question  is,  not  what  is  the  consider- 
ation, bnt  what  is  the  promise  P  If,  however,  one  assumes  to  pa; 
the  debt  of  another,  in  consideration  of  funds  being  placed  in  his 
hands  ior  that  pnrpoM  by  the  original  debtor,  then  the  oonddera- 
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don  becomes  an  important  fact  in  fixing  the  liability  of  the  prom* 
isor  to  the  creditor. 

The  general  rule  is,  that  if  the  promise  be  to  pay  or  discharge 
either  absolutely  or  conditionally  the  debt  of  another  then  due^  or 
thereafter  to  become  due,  on  an  existing  contract,  it  is  within  the 
statute  of  frauds.  Before  a  creditor  can  recover,  then,  upon  a  yer- 
bal  promise  to  pay  him  the  debt  of  another,  he  must  bring  himself 
within  one  of  the  class  of  excepted  cases. 

The  finding  of  the  jury  in  this- case  establishes  substantially 
these  facts :  Long,  Vance  and  Kankin  were  associated  as  copart- 
ners  in  the  furniture  and  undertaking  business  on  a  limited  scale. 
In  January,  1870,  Long  sold  to  his  copartners  his  interest  in  the 
establishment,  which  included  tools,  hearse,  ready-made  furniture, 
accounts  due  them,  and  the  use  of  the  shop,  without  rent,  until 
the  1st  of  May  following.  In  consideration  of  which  they  were  to 
pay  him  $700  without  interest ;  tlOO  thereof  on  said  Ist  of  May, 
and  the  remainder  at  the  expiration  of  eighteen  months  from  the 
time  of  purchase ;  and  also  to  pay  all  debts  contracted  while  they 
were  associating  together.  At  the  expiration  of  two  months  Ran- 
kin retired,  leaving  the  property  and  business  in  the  hands  of  Vance, 
with  the  understanding  that  the  latter  should  pay  all  their  debts. 
Vance  continued  the  business  for  a  short  time,  but  in  the  same 
spring,  and  before  making  any  payment  to  Long,  sold  out  the 
entire  establishment,  including  all  debts  due  to  it,  to  the  plaintifl 
in  error,  in  consideration  of  his  verbal  promise  to  pay  all  the  debts 
of  the  concern,  the  debt  in  favor  of  the  defendant  in  error  being 
expressly  mentioned  as  one  of  them.  The  actual  value  of  the  prop- 
erty thus  sold  and  purchased  is  not  clearly  shown.  It  does  not 
appear  that  any  particular  point  was  made  in  regard  to  it  In  the 
absence  of  proof  showing  it,  we  will  not  assume  its  value  to  have 
been  less  than  the  amount  Townsend  agreed  to  pay.  It  was  then 
a  purchase,  and  taking  possession  by  him,  of  the  same  property 
substantially  that  the  defendant  in  error  had  delivered  to  Vanoa 
It  was  practically  an  agreement  to  take  and  occupy  the  same  posi- 
tion which  Vance  had  held  in  the  transaction.  As  Vance  had  taken 
and  held  the  property  under  an  agreement  to  pay  Long,  in  like  man* 
ner,  on  its  transfer  to  Townsend,  the  latter  was  to  take  and  hold  it^ 
While  this  did  not  create  such  a  trust  in  the  latter  as  could  have  been 
speoifically  enforced  by  bill  in  equity,  yet  it  so  far  partook  of  the 
chanoter  of  one  as  to  transfer  the  superior  obligation  to  him* 
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Hence  we  conclude  the  fair  inference  to  be,  and  it  is  not  removed 
by  any  eyidence,  that  the  property  was  transferred  to  the  plaintiff 
in  error,  with  the  understanding  of  the  parties  to  the  transaction, 
that  the  avails  and  proceeds  of  the  property  and  business  should 
pay  and  discharge  the  debt  due  to  the  defendant  in  error.  It  is 
true,  this  view  of  the  case  was  not  clearly  presented  in  the  points 
submitted  to  the  court  below,  nor  in  the  answers  of  the  learned 
judge,  but  as  it  naturally  arises  from  the  facts  in  the  case,  we  see 
no  sufficient  error  to  reverse  the  judgment. 

JudgmmU  affirtnetL 


Hays  v.  Millab. 

(17  P»Dn.  St.  S8B^ 

Cbmrnrn^  carriar  *  ta»boai  (nener  not  liable  as,    BMenee  — general  reputation 

for  care  and  skill  when  inadmiseibie. 

The  owneiB  of  a  tow-boat  are  not  oommon  carrien,  and  if  a  boat  which  is  being 
towed  is  injured  the  onns  is  upon  the  owners  of  sach  injured  boat  to  show 
that  the  injur/  was  caused  bv  the  negligence  of  thoee  in  charge  of  the  tow- 
boat. 

When,  however,  evidence  has  been  given  to  show  that  the  injury  was  caused 
bj  the  negligence  or  unskill  fulness  of  those  managing  the  tow-boat,  evidence 
showing  the  general  skill,  competencj  and  carefulness  of  such  persons  is 
not  admissible  to  rebut  the  evidence  of  particular  negligence. 

ACTION  brought  by  Alexander  Millar  and  others  against  Henry 
B.  Hays  and  others,  to  recover  amount  claimed  to  be  due 
plaintifEs  below  for  towing  coal  barges  belonging  to  defendants  be- 
low. Said  defendants  set  up  as  a  defense  and  set-off  the  loss  of 
three  coal  barges  belonging  to  said  defendants,  which,  while  being 
towed  by  plaintiffs'  tow-boat,  were  wrecked  and  sunk. 

Defendants  at  the  trial  gave  evidence  showing  that  the  loss  of 
the  barges  was  caused  by  the  negligence  and  carelessness  of  plain* 
tifb'  employees  in  chaif;e  of  the  tow-boat.  In  rebuttal  it  was 
shown  that  such  employees  were  competent,  skillful  and  careful 
men  in  their  respective  callings.  This  evidence  was  admitted  under 
defendants'  objection.  A  verdict  was  rendered  in  favor  of  plaintiffs, 
and  defendantiB  took  a  writ  of  error  to  this  court 


446  PENNSYLVANIA, 


HajB  ▼.  Millar. 


•  W.  Aehewny  for  plaintiffs  in  error. 
B.  WoodSy  for  defendants  in  error. 

Sharswood,  J.  The  plaintiffs  in  the  court  below  were  the 
owners  of  a  steam  tow-boat  called  the  '^  Dart,"  and  they  bronght 
this  action  to  recover  the  amount  due  to  them  for  towing  three 
baiges  laden  with  coal,  from  Pittsburg  to  LouisTille,  down  the 
Ohio  river.  Their  demand  was  not  controverted,  but  the  defend- 
ants, under  the  pleas  of  set-off  and  payment,  made  a  counter  claim 
on  the  plaintiffs  for  damages  alleged  to  have  been  suffered  by 
them  from  the  loss  of  three  other  coal  barges,  which  the  plaintifb 
had  undertaken  to  tow  at  the  same  time,  and  which  were  wrecked 
and  sunk  by  the  negligence  of  the  plaintiffs  or  their  servants.  The 
defendants  thus  became  actors,  and,  as  the  owners  of  a  tow-boat, 
as  has  been  held  by  this  court  in  Leoimrd  v.  Hendrickson,  6  Harris, 
40,  and  Brawn  v.  Clegg,  13  P.  F.  Smith,  61;  S.  C,  3  Am.  Rep.  52«, 
are  not  common  carriers,  the  onus  was  upon  them  to  show  affirma- 
tively negligence.  It  is  important  to  bear  this  in  mind.  A  common 
carrier  is  an  insurer  against  all  losses,  except  such  as  arise  from  the 
act  of  Ood  or  the  public  enemies,  and  in  case  of  a  loss  it  is  incum- 
bent upon  him  to  bring  himself  within  the  exception.  The  defend- 
ants below  did  give  evidence  of  the  circumstances  of  the  occurrence, 
which  was  a  collision  with  another  tow,  from  which  the  loss  resulted^ 
and  by  which,  as  is  contended,  negligence  or  want  of  skill  of  the 
servants  in  charge  of  the  *^  Dart "  was  to  be  inferred.  To  rebut 
this  with  other  evidence,  the  plaintiffs  offered  to  show  that  their 
servants  —  the  pilot  and  engineer — were  competent,  skillful  and 
careful  officers.  This  was  objected  to  by  the  defendants,  but 
admitted  by  the  court,  and  the  admissibility  of  this  evidence  is  the 
only  question  presented  by  the  assignments  of  error. 

It  is  to  be  remarked,  so  as  not  to  confound  matters  which  are 
distinct,  that  the  evidence  offered  was  not  as  to  the  reputation  of 
these  men,  but  by  experts  well  acquainted  with  them  and  compe* 
tent  to  form  a  judgment  of  their  qualifications,  that  in  point  of 
fact  they  were  oompetent,  skillful  and  careful.  This  is  putting 
the  point  in  its  strongest'  possible  aspeot  for  the  plaintiffis  below ; 
for  dearly  on  no  principle  would  their  reputation  for  skill  and 
competency  have  been  admissible  as  relevant  to  the  lasne  under 
trial    Had  the  defendants  given  evidence,  as  it  would  Mem  they 
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might  have  done,  of  the  incompetency  of  the  persons  for  the  datiefl 
assigned  them,  although  that  of  itself  would  not  have  been  a 
ground  of  recovery,  unless  it  was  shown  that  the  loss  was  the  result 
of  their  want  of  fitness,  it  might,  of  course,  have  been  rebutted  by 
the  evidence  admitted  below.  In  Hart  y.  Allen^  2  Watts,  114, 
which  was  the  case  of  a  common  carrier,  evidence  was  received,  in 
the  first  instance,  on  the  part  of  the  carrier,  that  the  captain  was  a 
man  of  experience,  and  this  was  met  by  evidence  on  the  other 
aide  —  all  this  without  objection  ;  but,  being  a  common  carrier,  he 
was  responsible  for  all  losses  except  such  as  were  caused  by  the  act 
of  Providence  or  the  common  enemy.  That  case  established,  how- 
ever, that  in  the  contract  of  carriage  by  water  there  was  no  war- 
ranty of  seaworthiness,  as  in  a  policy  of  insurance  ;  that  to  entitle 
the  carrier  to  recover  his  freight,  ho  need  not  prove  that  the  mas- 
ter and  crew  were  competent  and  sufiBcient,  but  that  he  was  respon- 
sible only  if  their  unfitness  or  insufficiency  contributed  to  produce 
the  injury.  Hence,  whatever  may  be  the  rule  in  the  case  of  a 
common  carrier  of  goods  or  persons,  with  which  we  are  not  at 
present  dealing,  in  whose  case  a  loss  throws  upon  him  prima  facie 
liability,  the  rule  may  and  ought  to  be  different  in  the  case  of  an 
ordinary  carrier  for  hire,  which  the  owner  of  a  tow-boat  is.  He 
is,  like  other  bailees  of  the  same  class,  only  *'  bound  to  use  such 
a  reasonable  degree  of  care  and  attention  that  the  owner  of  the 
boat  or  raft  towed  shall  incur  no  damage  or  loss  through  the  negli- 
gence or  default  of  the  owner  of  such  steamboat  or  his  servants." 
6  Harris,  44.  The  ontcs  probandi  is  therefore  on  the  owners  of 
the  raft  or  barge  towed  to  prove  affirmatively  that  the  loss  was 
occasioned  by  the  want  of  skill  or  negligence  of  the  owner  of  the 
tow  or  his  servants  placed  by  him  in  charge  of  it.  That  may  be 
shown  from  the  unskillfulness  or  negligence  of  those  employed, 
resulting  in  a  loss  in  the  particular  instance.  When  evidenoe  of 
the  circumstances  of  the  loss  fails,  or  it  is  rendered  doubtfnl 
how  the  loss  occurred,  such  unfitness,  when  established,  may  be 
Bullicient  to  shift  the  onvj^  probandi  from  the  bailor  to  the 
bailee.  In  The  Penneylvania  Railroad  Co.  v.  Books,  7  P.  F 
Smith,  339,  which  was  the  case  of  an  injury  to  a  passenger  in  one 
train,  oocasioned,  as  was  alleged,  by  the  negligence  of  the  oon- 
ductor  of  another  train  with  which  it  had  oome  in  ooUiaion,  we 
held  that  it  was  oompetent  to  show  that  snoh  condnotor  was  a 
man  of  intemperate  habits,  and  that  it  laiaed  the  presumption 
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of  negligence  as  the  caase  of  the  injury.  It  will  be  observed 
that  that  case  was  rested,  not  on  the  ground  of  the  liability  of 
the  company  as  oommon  carriers  of  a  passenger,  but  as  masters  for 
the  negligence  of  a  servant,  when  it  was  once  established  that  the 
injury  did  not  result  from  any  negligence  in  the  officers  of  the 
train  5n  which  the  plaintiff  was  riding.  There  certainly  are  oases, 
however,  in  which  it  will  be  a  defense,  in  an  action  against  a  per- 
bv>n  for  damages  resulting  from  the  negligence  of  his  servants,  to 
show  that  he  exercised  all  possible  care  in  their  selection  ;  as  where 
he  is  sued  by  one  servant  for  the  negligence  of  a  fellow  servant,  or 
where  it  is  sought  to  make  him  liable  for  the  acts  or  omissions  or 
want  of  skill  of  one  employed  by  him  in  some  independent  work. 
These  are  exceptional  cases.  A  man  is  responsible  for  the  conse- 
quences of  the  negligence  of  his  servants  in  the  course  of  their 
employment,  without  any  regard  to  their  character  for  care  or 
skill.  The  owner  of  a  raft  is  liable  for  any  damage  which  may  be 
done  to  the  property  of  others  upon  the  river,  occasioned  by  negli- 
gence or  unskillful  management  of  his  pilot,  although  he  had 
employed  men  who  were  reputed  to  be  skillful  watermen.  Shaw  v. 
Reedy  9  W.  &  S.  72.  In  Tenney  v.  little,  1  Allen,  185,  an  action 
against  a  man  for  negligence  in  leaving  a  horse  and  carriage  in  the 
street  unfastened,  evidence  of  his  general  carefulness  and  prudence 
was  ruled  to  be  inadmissible.  It  was  laid  down  that,  when  the  pre- 
cise act  or  omission  of  a  defendant  is  proved,  the  question  whether 
it  is  actionable  negligence  is  to  be  decided  by  the  character  of  that 
act  or  omission,  and  not  by  the  character  for  care  and  caution 
which  the  defendant  may  sustain.  In  our  own  case  of  Mertz  t, 
Dettaeiler,  8  W.  &  S.  376,  a  physician,  sued  for  malpractice,  was  not 
allowed  to  show  by  an  admitted  expert  his  skill  as  a  surgeon.  The 
testimony  as  to  his  general  skill  was  declared  to  be  clearly  irrel- 
evant. '^It  was  not  that,"  say  the  court,  ''but  his  treatment  of 
the  particular  case,  with  which  the  jury  had  to  do.  If  the  latter 
was  notoriously  bad,  of  what  account  would  be  his  abstract  science 
or  treatment  of  other  cases  P  It  may  be  said  that  his  general  qual- 
ifications might  serve  to  shed  light  on  the  propriety  of  his  practioe 
in  this  particular  instance,  but  it  is  light  which  would  be  less 
likely  to  lead  to  a  sound  conclusion  than  to  lead  astray."  This  ia 
an  authority  in  point,  for  navigating  the  tow  by  servantBy  iho 
bailees  are  certainly  in  no  better  position  than  if  they  had  navi- 
(j^ated  it  in  person,  and  had  asked  to  be  permitted  to  show  their 
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own  general  skill  and  competency.  The  negligence  of  the  servant 
of  a  bailee  to  carry  is  his  own  negligence.  Qui  fadt  per  alium 
facit  per  se.  In  Lightner  v.  Sargent,  1  Fost  460,  also  an  action 
against  a  physician  for  malpractice,  in  which  such  eyidcnce  was 
held  to  be  admissible,  it  was  pnt  expressly  on  the  ground  that  the 
deokration  alleged  that  the  injury  resulted  from  want  of  skill  in 
the  defendant.  In  Mcken  t.  Jones,  28  Gal.  626,  the  eyidence  was 
held  to  be  admissible,  as  tending  to  throw  light  upon  the  question 
whether  there  was  skill  and  care  in  the  particular  instance,  but  the 
learned  judge  who  delivered  the  opinion  in  that  case  admitted  that, 
standing  alone,  it  would  not  have  much  force.  It  is  very  import- 
^ant  that  the  principle  of  respondeat  superior  should  be  upheld  and 
maintained  for  the  sake  of  the  general  security  of  society,  yet  it  is 
often  attended  with  much  seeming  hardship.  To  visit  a  man  with 
heavy  damages  for  the  negligence  of  a  servant,  when  he  is  able  to 
show  that  he  exercised  all  possible  care  and  precaution  in  the  selec- 
tion of  him,  is  apt  to  strike  the  common  mind  as  unjust  Hence, 
unless  a  party  claiming  to  recover  for  a  loss  arising  from  the  acts 
or  omissions  of  the  servant  chooses  himself  to  make  his  incom- 
petency one  of  his  grounds  of  recovery,  there  is  very  great  danger 
that  a  jury  will  be  misled  by  such  evidence  from  the  true  point  of 
the  controversy  and  give  entirely  too  much  weight  to  the  evidence 
of  character.  They  will  not  confine  it  to  its  true  bearing  upon  the 
(act  of  negligence  in  the  particular  case,  but  set  it  up  as  per  se  a 
justification  of  the  master.  We  think,  therefore,  that  the  evi- 
dence in  this  case  was  erroneously  admitted. 

Judgment  reversed,  atid  new  trial  ordered. 


Helfbnsteiji^'s  Estate. 

(17  Penn.  St.  8M 

G^-^nei aeeepiedbgdense  revoked  by  death  o/denor.    Nudumpaetum, 

4L  made  his  piomiworj  note.  Whereby  one  year  after  date  he  promised  topa7 
to  the  order  of  the  treaanrer  of  a  theological  seminary  t4«000,  with  annual 
iBterejrt.  Sabjoined  to  the  note  waa  a  statement  that  it  was  a  donation,  the 
interest  of  which  was  to  be  applied  to  the  purchase  of  books  for  the  Ubrary 
of  th«  seminary.  This  note  was  deUvered  by  the  maker  to  the  chairman  of 
the  stsminary  library  committee.     Shortly  thereafter  the  maker  died.    Snb 
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i6qiMat  to  his  deftlh,  and  before  the  nuttarity  of  the  note,  the  tnuteee  o£ 
the  eemlnaiy  at  a  meeting  aocepted  the  note  as  a  donation  for  the  porpooe 
therein  named.  HMt  that  the  note  being  without  eonddeiatlon  and  not 
having  been  accepted  by  the  trosteee  before  the  maker's  death,  that  eTenl 
operated  as  a  revocation  and  the  eetate  of  the  maker  was  not  liable  therefor. 

MATTEB  of  the  distribution  of  the  estate  of  Alfred  Helfenstein, 
deoeaaod.    The  facts  were  these: 
In  the  amnmer  of  1870.  said  deceased  made  the  following  inslra^ 
ment: 

"  $4,000. 

"  North  Wales,  Montgomery  Co.,  Pa.,  JufiSj  1870. 

**  One  year  after  date  I  promise  to  pay  to  the  order  of  Rev.  D. 
Winters,  D.  D.,  Treasurer  of  the  Theological  Seminary  at  Tiffin, 
Ohio,  or  his  saooessors  in  office,  for  the  time  being,  the  sum  of  four 
thousand  dollars,  at  six  per  cent  interest,  to  be  paid  yearly,  value 
received. 

"  Due  June,  1871. 

**  The  condition  of  the  above  donation  is,  that  the  said  sum  of 
four  thousand  dollars  is  to  form  a  library  fund  for  the  Theological 
Seminary  at  Tiffin,  Ohio  (or  to  be  devoted  to  the  Endowment  Fund 
of  the  Theological  Seminary  at  Tiffin,  Ohio),  the  principal  to  be 
preserved  intact  and  the  interest  to  be  annually  devoted  to  the  pur- 
chase of  books  for  the  said  library,  the  selection  to  be  made  by  the 
professors  in  the  seminary  (or  by  Professor  Good,  so  long  as  he  shall 
remain  a  professor  in  said  seminary). 

"  A.  Hblfekstbin,  Jr." 

This  he  delivered  into  the  hands  of  J.  H.  Good,  who  was  chair- 
man of  a  committee  having  in  charge  the  increase  of  the  library  of 
the  seminaiy  mentioned.  On  the  12th  of  September,  18J70,  the 
maker  died,  leaving  a  will  wherein  he  gave  pecuniary  legacies 
amounting  to  more  than  the  balance  of  his  estate  after  the  payment 
of  his  debts.  The  will  made  no  reference  to  the  note,  and  con- 
tained no  residuary  clause.  At  a  meeting  of  the  trustees  of  the 
•eminary  in  October,  1870,  a  communication  was  received  from 
said  Good,  stating  hia  possession  of  the  note  mentioned.  There- 
upon the  trustees  passed  a  resolution  accepting  the  note  and  dona- 
tion upon  the  oonditions  therein  specified,  and  anthoriied  the  pu^ 
shacte  of  books  with  the  income  of  the  first  year.    The  auditor  who 
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reported  the  distribution  of  Helfenstein's  estate,  excluded  the  note 
therefrom.  To  his  report  the  trustees  of  the  seminary  took  excep- 
tions, and  from  the  decree  of  the  Orphans'  Court  overruling  such 
exceptions,  took  an  appeal  to  this  court. 

B,  E.  Chain,  for  appellants. 

B,  M.  Boyer,  E.  W.  Bean  and  C.  H.  Stinson^  for  legatee   of 
Helfenstein. 

Shabswood,  J.  Had  the  decedent  united  with  atben  m  a  nb- 
scriber  to  the  fund  for  the  increase  of  the  libraiy  of  the  Theologi- 
oal  Seminary  at  TifSn,  Ohio,  the  note  npon  which  the  appellant 
made  his  claim  might  have  been  sustained  nnder  the  case  of  Oaul 
T.  Gibson^  3  Barr.  416.  Or,  if  the  note  had  been  accepted  by  ibe 
tntBteeSy  before  the  death  of  the  promisor,  it  would  have  stood  an 
the  footing  of  the  principle  applied  in  Chambers  v.  Calhoun,  6  Har- 
ruy  13;  for  in  such  case,  if  the  trustees  assumed  the  duty  imposed 
npon  them-  by  the  terms  of  condition  of  the  note,  it  would  have 
been  a  sufSoient  consideration  to  sustain  the  promise.  But  when 
the  decedent  died,  the  trustees  had  not  accepted  the  note,  and  his 
death  was  a  countermand  in  law  of  the  offer,  for  such  it  must  be 
considered  until  accepted.  In  Phipps  y.  Janes,  8  Harris,  260,  where 
there  was  a  subscription  with  others  for  the  benefit  of  a  proposed 
association  to  build  a  church,  it  was  held  that  it  was  a  mere  proposal, 
lerocable  until  the  association  was  formed  and  the  promise  accepted» 
and  the  death  of  the  subscriber  was  such  a  revocation.  The 
promise  then  was  a  nudum  pactum.  Nor  can  it  be  sustained  as  a 
declaration  of  trust  If  it  could,  every  parol  promise  without  can- 
■ideration  might.  It  matters  not  who  the  promisee  is,  whether  a 
private  individual,  a  corporation  or  charity.  Mr.  Helfenstein  held 
no  fnnd  or  property  of  which  a  declaration  of  trust  could  be  predi- 
cated, and  which  might  be  enforced  in  equity  as  against  mere  vol- 
unteers. Such  was  the  case  in  JSz  parte  Pye,  18  Ves.  140;  Ellison 
V.  EOison,  6  id.  656;  Richardson  v.  Richardson,  Law  Bep.,  3  £q. 
686;  Morgan  v.  MaUison,  Law  Bep.,  10  Eq.  475.  Had  the  donor  in  this 
case  held  stocks  or  bonds,  or  notes  of  a  third  person,  and  had  prom- 
ised to  give  such  property  or  securities  to  ttiis  charitable  pnipoaey 
it  might,  perhaps,  have  been  within  the  principle  of  these  decisions^ 
which  are  founded  in  reason  and  good  aenfie.    There  is  no  pxe- 
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•oribed  f onn  for  the  declaration  of  a  trust  Whatever  OTinoes  the 
intention  of  the  party  that  the  property,  of  which  he  is  the  l^gal 
owner,  shall  beneficiallj  be  another's,  is  sufficient  Y.  0.  Sir  W. 
Pagb  Wood  said  in  Richardson  y.  Richardaony  supra,  ^*  The  real 
distinction  should  be  made  between  an  agreement  to  do  something 
when  called  upon,  something  distinctly  expressed  to  be  futore  in 
the  instniment,  and  an  instrument  which  affects  to  pass  every  thing, 
independently  of  the  legal  estate/'  But  the  case  now  before  the 
courts  of  a  mere  promise  to  pay  money  in  ftUuro,  is  evidently  far 
oat  of  the  reach  of  any  of  these  cases. 

DearssqfirmkL 


Sbhgbb  y.  Pbitit. 

<77  Paiin.  Si  4B7.) 
Ftatwres — ^ahat  tenant  mof  remove  dwing  term,  ' 

As  beiwiwn  landlord  and  tenant,  in  respect  to  fixtures,  the  rale  is  that  it  is 
not  the  eliaracter  of  the  physical  connection  with  the  realty  that  conetitntes 
the  criterion  of  annexation,  bat  the  intention  to  annex.  The  law  will  raise 
DO  presomption  of  sach  intention  as  to  fixtures  the  tenant  pats  on  for  his 
own  comfort  or  convenience,  and,  as  a  general  rule,  he  may  remove  them 
during  his  term. 

Aoeofdingly  a  tenant  allowed  to  remove  coal-bin,  gas-fixtures,  stairway  and 
banisters,  doset,  platform  scales,  etc. 

AOTION  by  Ann  Pettit  against  Bowland  Seeger  to  recover  the 
value  of  certain  fixtures  alleged  to  belong  to  plaintiff  below, 
and  which  defendant  below  had  removed  from  said  plaintifTs  build- 
ing. The  facts  were  these :  Defendant  and  one  John  Pettit,  as 
copartners,  in  1864,  rented  the  premises  in  question  of  one  Ben- 
nafon.  The  copartnership  continued  until  1866.  During  the 
time  some  gas-fixtures,  platform  scales  and  a  walnut  railing  were 
put  in  such  premises.  In  the  last-mentioned  year,  the  firm  dis- 
solved and  John  Pettit  continued  the  business  alone.  The  next 
year  John  Pettit  purchased  the  premises  and  the  same  year  sold 
ihem  to  the  said  plaintiff,  his  mother.  The  next  year  said  defend- 
ant went  into  partnership  with  John  Pettit.    This  firm  put  m  a 
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•tiiioaae  and  banister.  Daring  John  Pettit's  sole  ooonpancy  a 
ooal-bin,  some  shelving^  etc.,  were  put  in.  In  Jannary,  1871,  the 
copartnership  was  again  dissolved,  defendant  purchasing  the  inter- 
est of  John  Pettit.  He  continned  sometime  thereafter  in  posses- 
sion of  said  premises,  paying  rent  therefor.  Daring  the  time  of 
plaintiffs  ownership,  John  Pettit  acted  as  her  agent  in  relation  to 
fhem,  collecting  rent,  etc. 

Daring  the  trial  these  qnestions  were  asked  by  defendant  of 
witnesses:  ''Were  not  these  articles  included  in  the  inventoiy 
and  appraisement  of  the  first  firm  on  its  dissolution  P  "  and  ''  Wheat 
the  firm  was  dissolved  in  January,  1871,  were  these  fixtures 
included  in  the  assets  for  which  you  (defendant)  paid  Mr.  Pettit?" 
These  questions  were,  upon  the  objection  of  plaintiff,  rejected  by  the 
court  Defendant  gave  evidence  tending  to  show  that  the  various 
fixtures  were  put  in  for  the  convenience  of  the  tenants  in  their 
business,  and  were  but  slightly  attached  to  the  building.  And 
evidence  was  given  on  the  part  of  the  plaintiff  tending  to  show 
that  the  removal  of  the  stairway  weakened  the  building. 

The  court  below,  in  charging  the  jury,  held  that  the  various  fix- 
tures could  not  be  removed  by  defendant  The  verdict  was  for 
plaintif .  and  defendant  took  a  writ  of  error  to  this  court 

0.  8.  Pancoast,  for  plaintiff  in  error. 

R.  0.  White,  for  defendant  in  error. 

Paxsok,  J.  There  are  several  spedfioations  of  error  in  this  case, 
an  of  which,  we  think,  are  sustained^  The  evidence  referred  to  in 
Che  first  and  second  specifications  was  competent  to  show  that  the 
tenants  treated  the  fixtures  as  personal  property.  John  Pettit  was 
a  son  of  the  plaintiff  below,  and  acted  for  her  in  renting  the  prop- 
erty, collecting  the  rent,  etc.  During  a  portion  of  the  time  he 
was  in  partnership  with  Mr.  Seeger.  It  was  clearly  competent  to 
prove,  upon  the  question  of  intention,  that  the  firm  treated  the 
fixtures  as  their  own  property,  and  included  them  among  their 
avets. 

The  remaining  specifications  of  error  refer  to  the  charge  of  die 
oourt  and  may  be  considered  together.  Under  the  eailier  decisions 
physical  annexfttion  was  undoubtedly  the  test  But  this  doctrine 
no  longer  prevails.    It  was  overturned  in  Fesf^Us  v.  ISreenum,  8 
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W.  &  S.  116;  followed  by  Pyh  v.  Pennoehy  id.  390;  and  niimenMii 
other  cases  which  will  be  found  collected  in  HiU  v.  Sewaldy  8  P.  F. 
Smithy  271.  The  true  rule  to  be  deduced  from  these  authoritiea  is^ 
that  it  is  not  the  character  of  the  physical  connection  with  the 
realty  which  constitutes  the  criterion  of  annexation,  but  it  is  the 
intention  to  annex.  Where  a  tenant  puts  in  fixtures  or  conve- 
niences for  his  own  comfort,  the  law  raises  no  presumption  that 
he  intended  them  as  permanent  improvements,  to  be  left  for  the 
benefit  of  his  landlord  ;  and,  as  a  general  rule,  he  will  be  entitled 
to  remove  them  during  his  term.  For  any  injury  to  the  freehold 
by  reason  of  such  removal,  he  is  of  course  liable  to  the  landlord  in 
damages. 

The  matter  of  fixtures  should  have  been  left  to  the  jury  as  a 
question  of  intention.  Instead  of  doing  so,  the  learned  judge 
applied  the  law  to  certain  facts  of  the  case,  and  instructed  the 
jury  substantially  thai,  if  there  was  physical  annexation,  the  arti- 
cles could  not  be  removed.    This  was  error. 

Judgment  reversed,  and  new  trial  ordered. 
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Hill  v.  Hill. 

(118  Mass.  106.) 
Licenses —  to  enter  upon  la  ml,  revocation  of. 

A  parol  license  to  enter  upon  land  "at  any  and  all  times  "  and  cut  and  carry 
away  growing  wood,  must  be  acted  upon  within  a  reasonable  time,  and  if 
not  acted  upon  within  a  period  of  more  than  three  years,  may  be  revoked. 

CONTBAOT.  The  deolamtion  oontained  two  coanta.  The  first 
alleged  in  sabetance  that  the  plaintifl  oonyeyed  by  deed  certain 
xeal  estate  to  the  defendant,  for  the  sum  of  $1,000,  and  that  the 
defendant  owed  the  plaintifl  $600,  the  balance  due  of  that  snnL 
The  second  in  substance  alleged  that  the  plaintiff  and  defendant 
owned  a  farm  in  common,  which  they  agreed  to  divide;  that  the 
plaintiff  was  to  have  all  the  wood,  timber  and  trees  on  a  portion 
of  it,  with  a  right  to  cat  and  take  them  away;  that  the  parties 
mntoally  made  conyeyances,  the  plaintiff  attempting  to  reserve 
in  the  conyeyance  made  by  him  the  wood  and  timber  as  agreed 
npon;  that  the  attempted  resenration  was  invalid,  and  that  the 
defendant,  in  violation  of  his  agreement,  prevented  him  from  tak- 
ing  the  wood,  timber  and  trees. 

In  the  Superior  Oourt  the  case  was  submitted  upon  an  agreed 
statement  of  facts,  from  which  it  appeared,  that  April  22,  1866. 
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John  Hilly  Sr.y  who  then  owned  a  farm  in  Charlton,  oon^eyed  i^ 
to  his  two  sons,  the  plaintiff  and  the  defendant  in  this  snit;  that 
they  entered  into  possession  and  occupied  it  in  common  till  May 
5,  1865,  when  they  made  partition  between  them  by  quitclaim 
deeds;  that  the  defendant  released  his  right  in  a  part  of  the  farm 
to  the  plaintiff,  and  the  plaintiff  released  his  right  in  the  nv 
mainder  to  the  defendant,  making  the  following  reservation: 
'^  Said  grantor,  John  Hill,  Jr.,  reserves  for  his  own  use  all  the 
wood,  timber  and  trees  now  standing  and  being  on "  a  certain 
part  of  the  land  conveyed,  described  by  metes  and  bounds,  ^'con- 
taining eight  acres,  more  or  less,  with  the  right  and  privilege  for 
the  grantor,  his  heirs  and  assigns,  to  enter  on  said  premises  at 
any  and  all  times,  to  cut  and  take  away  said  wood  and  timber, 
with  the  privilege  of  crossing  over  the  land  of  the  grantee  for  that 
purpose;  *'  that  this  reservation  was  made  as  a  part  of  the  oon^ 
adoration  of  the  release  from  the  plaintiff  to  the  defendant  and  in 
order  to  make  the  division  equal;  that  each  entered  into  and  con- 
tinued in  the  possession  of  the  premises  released  to  him;  that 
soon  after  May  5,  the  defendant  asked  the  plaintiff  when  he  was 
*going  to  cut  and  remove  the  wood,  timber  and  trees;  that  the 
plaintiff  replied  that  he  should  do  it  when  he  got  ready,  and  that 
he  had  a  right  to  have  it  stand  and  remain  there  as  long  as  he- 
pleased. 

It  further  appeared  that  the  plaintiff  never  did  cut  any  of  the 
wood,  timber  or  trees,  but  suffered  them  to  remain  till  about 
June  22,  1868,  when  the  defendant  gave  him  a  notice  in  writings 
forbidding  him  from  entering  for  the  purpose  of  cutting  or  remov- 
ing them ;  that  February  5,  1870,  the  plaintiff  sold  the  wood, 
timber  and  trees  to  Horace  Cutting,  Jr.,  for  $600,  and  gave  him 
a  written  bill  of  sale;  that  Cutting  paid  $300  in  money,  and  gave 
his  note,  which  has  not  been  paid,  for  the  balance;  that  .Cutting 
entered  and  cut  more  than  one-half  of  the  wood,  timber  and  trees, 
and  removed  and  sold  them;  that  for  this  the  defendant  brought 
an  action  of  tort  in  the  nature  of  trover  again£i  Cutting,  which 
is  reported  107  Mass.  596;  and  that  the  defendant  refused  to< 
permit  the  plaintiff  or  Cutting  to  out  and  remove  the  balance  of 
the  wood,  timber  and  trees. 

If  the  plaintiff  was  entitled  to  recover  in  ibis  action,  the  case 
was  to  be  sent  to  an  assessor  to  assess  the  damages;  otherwiie 
judgment  was  to  be  entered  for  the  defendant. 


SEPTEMBEK  TEEM,  1873.  457 

HUly.  HilL 

The  court  ordered  judgment  for  the  plaintifE,  and  the  defendant 
appealed. 

B.  F.  Verry  and  F.  A.  Oashili,  for  plaintiff. 

A.  J.  Bartholomew,  for  defendant. 

MoRTOK,  J.  In  ffiU  Y.  Gutting,  107  Mass.  696,  the  mntaiu 
deeds  of  partition  between  the  parties  to  this  soit  were  before  the 
oonrt  for  construction,  and  it  was  held  that  the  clause  in  the  deed 
of  John  Hill,  reserving  the  wood,  timber  and  trees  on  the  lot  of 
eight  acres,  could  not  operate  by  way  of  exception  or  reservation,  aa 
to  the  undivided  half  which  belonged  to  Philemon;  but  that  it 
might  have  the  effect  of  a  parol  transfer  of  the  wood  then  standing 
on  the  premises,  as  personal  property,  and  a  license  to  enter  and 
cut  the  same,  which  was  good  until  revoked.  It  did  not  appear, 
by  the  statement  of  facts  in  that  case,  that  Philemon  had  notified 
John  to  cut  the  wood  within  a  reasonable  time,  or  had  done  any 
thing  to  revoke  the  license. 

In  the  case  at  bar,  the  plaintiff  claims  upon  the  ground  that,  as 
a  part  of  the  consideration  of  his  deed  of  release,  the  defendant 
entered  into  an  oral  agreement,  the  terms  of  which  are  embodied 
in  the  attempted  reservation,  and  that  the  defendant  refuses,  to 
permit  the  plaintiff  to  enter  and  cut  and  remove  the  balance  of  the 
wood  and  timber  not  removed  by  Gutting.  By  such  an  oral  agree- 
ment, no  title  to  the  land  passes,  and  no  property  in  the  trees  is 
acquired  until  they  are  severed  from  the  realty.  The  refusal  of 
the  vendor  to  permit  the  vendee  to  enter  upon  the  land  for  the 
purpose  of  cutting  the  trees  is  merely  a  breach  of  an  executory 
contract,  the  remedy  for  which  is  an  action  for  damages.  Drake 
V.  WeOs,  11  Allen,  141;  Giles  v.  Simonds,  15  Gray,  441;  White  v. 
Foster,  102  Mass.  375. 

U  the  plaintiff,  therefore,  can  maintain  this  action,  it  must  be 
npon  proof  that  the  defendant  has  made  an  executory  contract  to 
transfer  the  wood  and  timber,  and  that  he  has  broken  such  con- 
tract. The  attempted  reservation,  which  it  is  agreed  expresses  the 
contract  of  the  parties,  is  as  follows:  *'  Said  grantor,  John  Hill,  Jr., 
reserves  for  his  own  use  all  the  wood,  timber  and  trees  now  stand- 
ing  and  being  on"  a  certain  part  of  the  land  herein  oonTeyed, 
described  by  metes  and  bounds,  '^  containing  eight  aoree  more  or 
V0L.XVIIL  — 68 
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Ie88»  with  the  right  and  priTilege  for  the  grantor,  his  heirs  and 
assigns,  to  enter  on  said  premises  at  any  and  all  times,  to  cat  and 
take  away  said  wood  and  timber,  with  the  privilege  of  crossing 
oyer  the  land  of  the  grantee  for  that  purpose." 

The  plaintiff  contends  that,  by  the  trae  construction  of  the  con- 
tract, he  had  the  right  at  any  time  in  the  future,  without  any 
limitation,  to  enter  and  cut  the  trees;  the  defendant  contends  tha^ 
as  no  limitation  of  time  is  fixed  in  the  contract,  the  law  implies 
that  the  contract  is  to  be  executed  on  the  part  of  the  plaintifF  within 
a  reasonable  time.  We  are  of  opinion  that  the  view  taken  by  the 
diifendant  is  right  It  is  not  reasonable  to  presume  that  it  was  the 
intention  of  the  parties  to  subject  the  land  to  a  permanent  ease- 
ment. The  right  claimed  by  the  plaintiff  would  deprive  the  defend- 
ant of  the  full  use  and  enjoyment  of  his  land  for  an  indefinite  time, 
which  might  extend  through  his  life,  and  would  give  the  plaintiil 
for  that  time  the  principal,  if  not  the  sole,  beneficial  use  of  it. 

A  similar  question  arose  in  Qilmore  v.  Wilbur ,  12  Pick.  120,  and 
it  was  there  held,  that  a  parol  license  to  cut  and  carry  away  wood, 
when  no  time  is  limited,  must  be  acted  upon  within  a  reasonable 
time,  and  must  be  considered  as  applying  to  the  wood  as  substan- 
tially in  the  state  of  growth  in  which  it  then  was. 

The  claim  of  the  plaintiff  that  he  had  the  right  to  have  the  trees 
remain,  drawing  nourishment  from  the  soil,  as  long  as  he  chose,  is, 
we  think,  contrary  to  the  intentions  of  the  parties;  and  the  case 
falls  within  the  general  rule,  that  when  by  an  executory  contract  a 
party  is  to  do  some  act,  and  no  time  is  limited,  it  is  to  be  done 
within  a  reasonable  time.     Atwood  v.  Cohh^  16  Pick.  227. 

Such  being  the  contract  of  the  parties,  the  remaining  question  is 
whether  the  defendant  allowed  the  plaintiff  a  reasonable  time  to 
enter  and  cut  the  wood.  As  all  the  facts  are  agreed,  this  is  a  ques- 
tion for  the  court.  It  appears  that  soon  after  the  contract  was 
made,  the  defendant  asked  the  plaintiff  when  he  was  going  to  cut 
and  remove  the  wood,  and  the  plaintiff  replied,  ''  that  he  should  do 
it  when  he  got  ready,  and  that  he  had  a  right  to  have  it  stand  and 
remain  there  as  long  as  he  pleased."  The  plaintiff  did  not  cut 
any,  but  suffered  it  to  remain  growing  until  June,  1868,  more  than 
three  years  after  the  contract,  when  the  defendant  gave  him  a 
notice  in  writing  forbidding  him  from  entering  for  the  purpose  of 
cutting  and  removing  the  trees.  In  our  judgment,  this  was  all  the 
time  the  plaintiff  could  require  to  cut  under  his  license,  and  :he 
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defendant  was  joBtified  in  forbidding  him  to  enter  after  that  time 
had  elapsed.  If,  instead  of  claiming  a  right,  adverse  to  the  defend- 
ant, to  use  the  land  for  the  growth  of  the  trees,  the  plaintiff  had 
osed  due  diligence,  he  conld  have  removed  the  wood  and  timber  in 
much  less  time.  By  neglecting  to  act  nnder  the  license  within  a 
reasonable  time,  he  lost  the  benefit  of  his  contract,  and  by  his  own 
laches  has  failed  to  realize  a  part  of  the  consideration  of  his  deed 
to  the  defendant. 

The  defendant  has  not  broken  his  contract.  He  allowed  the 
plaintiff  a  reasonable  time  to  remove  the  trees.  As  the  plaintiff 
failed  to  do  so  within  the  time  limited  by  the  contract,  his  right 
ceased,  and  the  trees  became  the  property  of  the  owner  of  the  soiL 
Seed  V.  MmrifiMj  10  Mete  156.  It  follows  that  the  plaintiff,  npon 
the  facts  agreed,  cannot  maintain  his  action. 

Judgmtnifcr  ih$  de/mdant^ 


Rice  v.  Wood. 

(lis  Mass.  18S.) 
Broker —  coinmimons. 


A  brokei  acting  for  both  parties  in  effecting  an  exchange  of  property  can  re- 
cover compensation  from  neither,  unless  his  double  employment  was 
known  and  assented  to  by  both. 

CONTBAOT  to  recover  a  broker's  commission.  At  the  trial  it 
appeared  that  t]ie  defendant  employed  the  plaintiffs  to  ex- 
change his  stocks  for  real  estate,  and  that  he  agreed  to  pay  them  a 
commission  therefor;  that  at  this  time  the  plaintiffs  were  also 
employed  by  other  parties  to  sell  or  exchange  their  real  estate;  that 
the  plaintiffs  introduced  the  defendant  to  these  parties,  and  through 
the  plaintiffs'  instmmentality  the  defendant's  stock  was  exchanged 
for  the  real  estate.  There  was  evidence  that  the  plaintiffs  were 
employed  and  acted  as  brokers  for  both  parties  in  this  exchange; 
that  ^ey  were  to  receive,  and  did  receive  from  the  owners  of  the 
rad  estate  a  commission  for  disposing  of  it;  that  the  defendant 
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knew  at  the  time  he  employed  them  and  agreed  to  pay  them  m 
commisBiony  that  they  were  employed  by  the  owners  of  the  real 
estate  to  dispose  of  it,  and  that  they  were  to  receive  a  commission 
from  them,  but  that  the  other  parties  did  not  know  that  the  plain^ 
tifEs  were  employed  by  the  defendant,  or  that  they  were  to  receive 
a  commission  from  him  for  disposing  of  the  stock. 

The  defendant  asked  the  court  to  instmct  the  jury  that  if  & 
broker  acts  for  both  parties  in  effecting  a  sale  or  exchange  of 
property,  he  cannot  recover  compensation  from  either  of  the 
parties,  unless  both  parties  knew  and  assented  to  his  acting  for 
both. 

The  court  refused  to  give  the  instruction  prayed  for,  but  did 
instruct  the  jury  as  follows:  ''If  the  plaintiffs  were  employed  by 
the  defendant  as  brokers  to  exchange  his  stock  for  real  estate, 
and  he  was  informed  by  them,  or  had  knowledge,  that  they  were 
to  make  the  exchange  with  persons  whose  estates  had  been  left 
in  their  hands  for  exchange  or  sale,  and  that  they  were  to  receive 
commissions  from  those  persons  for  disposing  of  their  estates,  and 
that  with  this  knowledge  the  defendant  agreed  to  pay  the  plain- 
tiffs a  commission  for  making  the  exchange,  the  fact  that  the 
plaintiffs  were  employed  by  and  were  to  receive  a  commission 
from  the  other  parties  would  not  in  itself  defeat  the  plaintiffs*^ 
daim.'' 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  defendant 
alleged  exceptions. 

F»  T.  Blackm&r,  for  defendant. 

fF.  A.  Oile  dk  C.  A.  MerriU,  for  plaintiffs. 

Devbns,  J.  In  this  case  there  was  evidenoe  at  the  trial  in  the 
court  below  that  the  plaintiffs  had  been  employed  by  a  third  pe> 
son,  who  had  promised  to  pay  them  a  commission  therefor,  to 
dispose  of  certain  real  estate,  and  that  afterward,  without  the 
knowledge  of  such  person,  an  agreement  was  made  between  the 
plaintiffs  and  the  defendant,  by  which  the  plaintiffs  were  employed 
to  act  for  the  defendant  in  the  exchange  of  certain  stocks  held  by 
him  for  real  estate,  and  were  promised  a  commission  if  such  ex- 
change should  be  effected,  the  defendant  knowing  at  the  time  thai 
the  plaintiffs  were  employed  for  a  commission  to  sell  siioh  real 
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mtate;  and  farther,  that  afterward  the  plaintifb  introdaced  the 
defendant  to  the  owner  of  snch  real  estate,  and  by  the  instrumen- 
tality of  the  phuntiffs  the  exchange  of  defendant's  stock  for  such 
.real  estate  was  effected. 

If  this  were  an  action  by  the  plaintiffs  againat  the  owner  of  the 
leal  estate,  for  commissions  earned  in  disposing  thereof,  the  de* 
dsion  of  this  coort  in  Famsworth  y.  Bemmer,  1  Allen,  494,  would 
be  conclusiye  against  the  claim,  upon  the  ground  that  the  plain- 
tiffs, if  such  facts  should  be  proved,  had  entered  into  a  relation 
inconsistent  with  the  confidence  reposed  in  them  by  such  owner, 
•and  placed  themselves  in  a  position  antagonistic  to  his  interests. 
This  case  presents,  however,  the  question  whether,  conceding  that 
the  phuntiffs  could  not  recover  their  commissions  from  the  owner 
<ji  the  real  estate,  they  may  not  recover  those  they  claim  to  be 
^entitled  to  from  the  defendant,  as  he  knew  fuUy,  at  the  time  of 
•entering  into  his  contract,  the  relation  in  which  the  plaintiffs 
«tood  to  the  third  party. 

It  was  the  duty  of  tiie  plaintiffs  to  get  the  highest  price  for  the 
teal  estate  that  could  be  obtained  for  it  in  the  market;  while  the 
•contract  between  the  plaintiffs  and  the  defendant  was  an  induce- 
ment to  the  plaintiffs  to  effect  a  sale  to  the  defendant,  even  if  it 
was  on  lower  terms  than  might  have  been  obtained  from  others, 
because  they  thereby  secured  their  commissions  from  both  parties. 
It  was  therefore  an  agreement  which  placed  the  plaintiffs  under 
the  temptation  to  deal  unjustly  with  the  owner  of  the  real  estate. 
Walker  v.  Osgood,  98  Mass.  348. 

Contracts  which  are  opposed  to  open,  upright  and  fair  dealing 
are  opposed  to  public  policy.  A  contract  by  which  one  is  placed 
under  a  direct  inducement  to  violate  the  confidence  reposed  in  him 
by  another  is  of  this  character.  If  the  plaintiffs  were  guiliy  of 
injustice  to  the  owner  of  the  real  estate,  by  placing  themselves 
imder  an  inducement  to  part  with  it  at  less  than  its  f uU  market 
Talue,  they  should  not  be  allowed  to  collect  the  promised  commis- 
tions  on  the  sale  of  the  stock,  which  was  the  consideration  for 
which  th^  put  themselves  in  such  a  position.  No  one  can  be  per- 
mitted to  found  rights  upon  his  own  wrong,  even  against  another 
also  in  the  wrong.  A  promise  made  to  one  in  consideration  of 
doing  an  unlawful  act,  as  to  commit  an  assault  or  to  practice  a 
fraud  upon  a  third  person,  is  void  in  law;  and  the  law  will  not 
only  avoid  contraotB  the  avowed  purpose  or  express  object  of  whioh 
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u  to  do  an  unlawful  act,  bat  those  made  with  a^ew  to  place,  or 
the  necesmy  eflEect  of  which  is  to  place,  a  person  nnder  wrong 
influences,  and  ofl!er  him  a  temptation  which  may  injnrionsly  affect 
the  rights  of  third  persons.  Nor  is  it  necessary  to  show  that 
injury  to  third  persons  has  actually  resulted  from  such  a  contract, 
for  in  many  cases  where  it  had  occurred  this  would  be  impossible  to 
be  proved.  The  contract  is  avoided  on  account  of  its  necessarily 
injurious  tendency.    Fuller  v.  Dame,  18  Pick.  472. 

We  are  of  opinion,  therefore,  that  the  judge  who  presided  at  the 
trial  erred  in  the  instruction  given,  and  that  the  defendant  was 
entitled  to  an  instruction  substantially  like  that  asked  for.  Nor 
can  the  ruling  be  sustained  upon  the  ground  suggested  at  the  bar, 
that  the  plaintiffs  were  middlemen  only,  bringing  the  parties 
together  and  doing  nothing  further,  the  parties  themselves  making 
the  contract  In  Bupp  v.  SampsoUy  16  Oray,  398,  the  phuntifl 
was  permitted  to  recover,  not  for  services  rendered  to  the  defendant 
as  a  broker,  but  for  the  performance  of  a  certain  specific  act, 
namely,  the  introduction  of  the  other  party  to  him,  the  partiea 
after  such  introduction  making  their  own  contract.  It  was  there 
held  that  this  was  not  such  a  fraud  upon  the  other  party,  who  also 
paid  for  the  service  of  the  plaintiff  in  introducing  him,  although 
concealed  from  such  party,  as  to  make  the  contract  of  the  plaintiff 
with  the  defendant  void  for  illegality.  That,  however,  is  not  the 
present  case.  It  here  appears,  by  the  bill  of  exceptions,  not  only 
that  there  was  evidence  that  the  plaintiffs  introduced  the  partiesy 
but  that^  through  the  instrumentality  of  the  plaintiffs,  the  ex* 
ohance  was  eflbcted,  and  that  in  effecting  such  exchange  the  plain- 
tiffs acted  as  brokers  for  both  parties.  It  is  to  be  observed  also, 
that  both  the  instructions  asked  for  by  the  defendant  and  those 
given  by  the  presiding  judge  proceed  upon  the  ground  that  the 
plaintiffs  were  brokers,  and  not  middlemen  only. 

Exceptwns  sttstained. 
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(118  Ma8s.  186.) 
Contract.     Usage. 

The  plaintiff  agreed  to  make  the  defendant  a  satisfactory  suit  of  clothes;  the 
defendant  returned  the  delivered  suit  as  unsatisfactory.  HeUl,  that  an 
action  for  the  price  could  not  be  maintained. 

Evidence  of  usage  is  inadmissible  to  contradict  the  terms  of  an  ex  press  con  truct. 

CONTBAGT  to  reooyer  the  price  of  a  snit  of  clotheB. 
At  the  trial  in  the  Central  District  Court  of  Worcester,  the 
defendant  contended,  and  there  was  evidence  tending  to  show,  that 
tb^  clothes  were  to  be  made  and  delivered  to  the  defendant  in 
Iforth  Brookficldy  on  or  before  a  specified  day,  and  that  they  were 
to  be  made  to  the  satisfaction  of  the  defendant. 

It  was  agreed  that  the  clothes  were  delivered  on  the  evening  of 
the  day  specified,  which  was  Saturday,  and  that  on  the  following 
Monday  the  defendant  returned  them  to  the  plaintiff  by  the  same 
person  who  delivered  them,  with  written  notice  that  the  clothes 
did  not  fit,  were  unsatisfactory,  and  were  not  accepted. 

The  defendant  offered  evidence  that  the  clothes  did  not  fit  him, 
and  that  they  were  not  made  in  the  manner  and  form  agreed  upon. 
While  the  defendant  was  testifying,  the  plaintiff  produced  the 
clothes  in  court,  and  requested  the  defendant  to  try  them  on  in  the 
presence  of  the  jury.  The  defendant  assented,  and,  having  pat 
them  on,  wore  them  in  the  presence  of  the  court  and  jury.  The 
plaintiff  then  called  several  tailors  as  experts,  who  testified  that 
the  clothes  needed  some  alterations  before  they  could  be  caUed  a 
good  fit,  but  that  such  alterations  could  be  easily  made  without 
injury  to  them.  He  also  offered  evidence  that  he  wrote  a  letter  to 
the  defendant  the  same  day  the  clothes  were  returned,  in  which  the 
following  -language  was  used:  **  Oan't  you  oome  and  let  us  see 
what  the  trouble  with  the  fit  of  your  clothes  isP  From  what  yon 
say  about  the  coat  we  think  we  could  remedy  that,  and  we  could 
make  another  vest,  if  necessary,  and  coat,  too."  To  this  lettez 
the  defendant  replied  that  the  clothes  were  unsatisfactory  to  hiM 
as  they  were,  and  that  he  would  not  aooept  them  after  they  had 
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been  worked  oyer  and  botched  np,  and  refused  to  allow  the  plain- 
tiff to  make  a  new  salt,  or  to  accept  any  alterations  to  the  snil 
already  made. 

There  was  eyidenoe  that  the  defendant  came  to  the  plaintiff^! 
store  soon  after  the  clothes  were  returned,  and  the  plaintiff  asked 
him  to  try  them  on  to  see  what  alterations,  if  any,  were  necessary 
to  make  them  fit     This  the  defendant  refused  to  do. 

There  was  also  evidence  to  show  that  a  custom  existed  among 
tailors  of  haying  garments  tried  on  after  they  were  finished,  and 
then  making  any  alterations  which  might  be  necessary  to  make 
them  fit 

The  defendant  asked  the  court  to  give  the  following  instructions 
to  the  jury: 

'^  1.  If  you  find  that  the  plaintiff  agreed  to  make  the  clothes  in 
question  to  the  satisfaction  of  the  defendant  and  failed  so  to  do, 
tiien  the  plaintiff  cannot  maintain  this  action,  and  you  will  return 
a  yerdict  for  the  defendant 

*^  2.  If  you  find  that  the  plaintiff  agreed  to  deliyer  the  clothes 
on  or  before  a  specified  time,  made  up  in  the  manner  and  form 
agreed  upon,  and  failed  so  to  do,  then  the  defendant  was  under  no 
obligation  to  accept  them,  and  you  will  return  a  yerdict  in  his 
fayor.^* 

The  court  refused  to  give  the  instructions  in  the  form  prayed 
for,  but  after  giving  instructions  upon  the  other  points  raised,  to 
which  no  objections  were  made,  instructed  the  jury  as  follows: 

**  The  plaintiff  was  bound  to  make  the  clothes  of  the  material 
ordered,  in  a  workmanlike  manner,  and  to  deliver  them  at  the  time 
agreed  upon  by  the  parties.  If  the  plaintiff  agreed  to  make  the 
clothes  to  the  satisfaction  of  the  defendant,  he  was  bound  to  do  so, 
with  these  qualifications:  If,  when  the  clothes  were  delivered,  there 
were  defects  in  the  fit  of  them,  such  as  are  liable  to  occur  in  first- 
class  tailoring  establishments,  but  such  as  could  be  easily  reme- 
died, and  a  custom  among  tailors  has  been  proved,  to  remedy  such 
defects  when  they  occur,  the  plaintiff  was  entitled  to  a  reasonable 
opportunity  therefor,  and  if  he  was  willing  and  offered  to  remedy 
said  defects,  and  the  defendant  refused  to  allow  him  to  do  so,  tha 
plaintiff  is  entitled  to  recover  if  the  other  facts  in  the  case  are 
proved.** 

The  jury  retomed  a  verdict  for  the  plaintiff,  and  the  defendant 
excepted. 
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B.  W.  Potter  &  O.  H.  Ball,  for  defendant 

A.  Thayer,  for  plaintiff. 

Deyens,  J.  There  was  evidence  at  the  trial  to  show  that  the 
contract  between  the  parties  was  an  express  contract,  and  by  the 
terms  of  it  the  plaintiff  agreed  to  make  and  deliver  to  the  defend 
ant  upon  a  day  certain,  a  suit  of  clothes,  which  were  to  be  made 
to  the  satisfaction  of  the  defendant  The  clothes  were  made  and 
delivered  upon  the  day  specified,  but  were  not  to  the  satisfaction 
of  the  defendant,  who  declined  to  accept,  and  promptly  returned 
the  same.  If  the  plaintiff  saw  fit  to  do  work  upon  articles  for  the 
defendant  and  to  furnish  materials  therefor,  contracting  that  the 
articles,  when  manufactured,  should  bo  satisfactory  to  the  defend- 
ant, he  can  recover  only  upon  the  contract  as  it  was  made;  and  even 
if  the  articles  furnished  by  him  were  such  that  the  other  party 
onght  to  have  been  satisfied  with,  it  was  yet  in  the  power  of 
Che  other  party  to  reject  them  as  unsatisfactory.  It  is  not  for  any 
one  else  to  decide  whether  a  refusal  to  accept  is  or  is  not  reason- 
able, when  the  contract  permits  the  defendant  to  decide  himself 
whether  the  articles  furnished  are  to  his  satisfaction.  Although 
the  compensation  of  the  plaintiff  for  valuable  service  and  mate- 
rials may  thus  be  dependent  upon  the  caprice  of  another  who 
unreasonably  refuses  to  accept  the  articles  manufactured,  yet  he 
cannot  be  relieved  from  the  contract  into  which  he  has  voluntarily 
entered.    MeOarren  v.  McNuUy,  7  Gray,  139. 

When  an  express  contract,  like  that  shown  in  the  present  case, 
was  proved  to  have  been  made  between  parties,  it  was  not  compe- 
tent to  control  it  by  evidence  of  a  usage.  It  may  be  that  the  very 
object  of  the  express  contract  was  to  avoid  the  effect  of  such  usage, 
and  no  evidence  of  usage  can  be  admitted  to  contradict  the  terms 
of  a  contract,  or  oontrol  its  legal  interpretation  and  effect  Dick' 
ifuon  V.  Ghiy,  7  Allen,  29,  31.    The  evidence  admitted  was  of  this 

description. 

Bxceptiane  euttaimed. 
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Buckley  v.  O'Nibl. 

(118  Mass.  108.) 
Slander —  **  gamble.** 

To  say  of  one,  **He  makes  his  money  easy ;  he  keeps  a  gambling  place,"  or 
to  say  of  him,  '*  He  makes  his  money  easy  ;  he  keeps  a  gambling  hell,"  ia 
equivalent  to  saying  that  he  keeps  a  place  resorted  to  for  the  purpose  of 
illegal  gaming,  and  is  actionable. 

TOBT  for  slander.  The  declaration  was  as  follows: 
''And  the  plaintiff  says  the  defendant  pnblicly,  fidsely  and 
maliciously  accused  the  plaintiff  of  the  crime  of  keeping  and  main- 
taining a  common  nnisance,  to  wit,  a  place  and  building  resorted 
to  for  illegal  gaming,  by  words  spoken  of  the  plaintiff  substantially 
as  follows,  yiz. :  'Buckley '  (meaning  the  plaintiff)  '  keeps  a  gam- 
bling helL'  'Dan.  Buckley'  (meaning  the  plaintiff)  'makes  his 
money  easy,  he '  (meaning  tiie  plaintiff) '  keeps  a  gambling  place.' 
'  My  husband  don't  yisit  Dan.  Buckley's '  (meaning  the  plaintiff's) 
'  gambling  den.' " 

The  defendant  in  the  Superior  Court  demurred  to  the  dedaia- 
tion,  because  the  words  therein  set  out  did  not,  when  taken  in  theii 
natural  sense,  impute  a  crime.  The  court  sustained  the  demuner^ 
and  the  plaintiff  alleged  exceptions. 

H.  Kingman^  for  plaintiff. 

J.  White f  for  defendant. 

Ame8,  J.  The  word  "  gamble,"  as  defined  by  the  kzioogimidiers, 
means  ''to  game  or  play  for  money."  In  common  pt^rlanftft,  a 
gambler  is  one  who  follows  or  practices  games  of  chance  or  skill, 
with  the  expectation  and  purpose  of  thereby  winning  money  or 
other  property.  To  say  of  a  man  that  he  keeps  a  gambling  place, 
or  a  gambling  den,  imputes  that  he  keeps  a  place  at  which  gam- 
bling is  practiced,  and  includes  the  idea  that  the  place  is  resorted 
to  for  that  purpose.    The  charge  against  the  plaintiff  is^  among 
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other  things,  that  "  he  gets  his  money  easy,  he  keeps  a  gambling 
place" — a  fonn  of  expression  which  indicates  that  he  has  the 
habit  of  gaming  for  money,  at  his  phice,  and  with  other  persons^ 
resorting  there.  As  all  snch  gaming  is  illegal,  a  chsurge  of  that 
kind  conyeys  a  criminal  imputation.  To  call  the  place  a  '^gam* 
bling  hell "  is  a  more  intense  and  emphatic  mode  of  expressing  the 
same  idea.  Inieed  that  expression  has,  by  the  practice  of  good 
writers  and  by  common  nse,  acquired  the  meaning  of  a  notorious 
place  of  promiscnons  and  public  resort  for  the  purpose  of  gaming; 
a  place  deyoted  to  business  of  that  description.  We  can  have  no 
doubt,  therefore,  of  the  su£Qciency  of  the  declaration.  It  is  not 
to  be  judged  of  with  the  strictness  of  a  criminal  indictment  It 
is  enough  if  the  charge  contained  in  it,  in  its  natural  and  obTioos 
sense,  and  as  it  would  reasonably  be  understood  by  persons  hear- 
ing it,  conveys  the  meaning  attached  to  it  by  the  plaintiff. 


Commonwealth  v.  Bosworth. 

(113  Mass.  900.) 

Autrrfois  acquit  — hyjvdgment  of  court  not  having  juritdietion. 

Indictment  for  the  embezzlement  of  six  hundred  dollars.  Plea  of  formal 
acquittal  by  the  judgment  of  another  court,  which  court  had  jurisdiction 
only  of  offenses  against  property,  of  a  value  less  than  fifty  dollars.  HUd^ 
that  the  plea  was  good. 

INDICTMENT  for  embezzlement  of  money  of  the  value  of  six 
hundred  dollars.  The  defendant  pleaded  as  follows : 
"  And  now  comes  the  said  Gardner  D.  Bosworth,  and  having 
heard  the  said  indictment  read,  for  plea  thereto  says,  that  the 
Commonwealth  ought  not  further  to  prosecute  the  said  indictment 
against  him,  because  he  says  that  heretofore,  to  wit,  on  the  fif- 
teenth day  of  May  last  past,  before  the  Municipal  Court  of  Taunton, 
he  was  lawfully  acquitted  of  the  same  oflTense  with  which  he  is 
now  charged  in  said  indictment;  and  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment,  if  the  said  Commonwealth  ought 
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farther  to  proaeonte  the  said  indiotment  against  him  in  respect  ol 
the  said  offense,  in  the  said  indictment  mentioned,  and  that  he, 
the  said  Qardner  D.  Bosworth,  may  be  dismissed  and  discharged 
from  the  same." 

To  this  plea  the  district  attorney  demurred,  and  PmcAiir,  J., 
sustained  the  demurrer.  The  defendant  then  pleaded  not  goilty. 
Upon  the  trial  the  jury  returned  a  verdict  of  guilty,  and  the  de- 
fendant alleged  exceptions. 

iS.  R.  Towmend,  for  defendant. 

O.  R.  Train,  Attorney-General,  for  Commonwealth. 

Gbat,  0.  J.  The  defendant's  plea  in  bar  of  a  former  acquittal 
before  the  Municipal  Court  of  Taunton,  of  the  same  offense  for 
which  he  now  stands  indicted  in  the  Superior  Court,  is  in  the 
form  prescribed  by  Stat.  1864,  c.  250,  §  4,  and  is  therefore  sufficient 
in  form,  without  more  fully  setting  out  the  record  of  that  acquit- 
tal, or  the  facts  relied  on  to  prove  the  identity  of  the  formei 
offense  with  that  now  charged  against  him.  It  would  have  been 
open  to  him,  under  this  plea,  to  prove  that  the  money  which  he 
is  charged  with  having  embezzled,  although  now  alleged  to  have 
been  of  the  value  of  six  hundred  dollars,  was  in  fact  of  any  less 
value,  and  that  the  two  offenses  successively  charged  against  him 
were  identical.  Commonwealth  v.  Sawtelle,  11  Cush.  142,  145; 
Commonwealth  v.  ffussey,  111  Mass.  432.  If  its  value  did  not 
actually  exceed  fifty  dollars,  the  offense  was  clearly  within  the 
jurisdiction  of  the  Municipal  Court  Qen,  Stats.,  c.  116,  §g  13, 14; 
Stat  1864,  c.  209,  §  21.  The  plea  not  necessarily  showing  that  the 
two  offenses  were  distinct,  nor  that  the  Municipal  Court  had  no 
jurisdiction,  the  attorney  of  the  Commonwealth,  if  he  intended  to 
deny  their  identity,  should  have  joined  issue  on  the  plea,  and  sub- 
mitted that  fact  to  the  determination  of  a  jury.  By  demurring  to 
the  plea,  he  admitted  the  truth  of  the  allegation  therein  that  the 
offense  now  charged  against  the  defendant  was  the  same  of  which 
he  had  been  already  acquitted.  2  Hale's  P.  C.  243;  1  Stark.  Crim. 
Fl.  (2d.  ed.)  325,  326;  The  King  v.  Emden,  9  East,  437;  Comtnon- 
wealth  T.  Curtis,  11  Pick.  134.  The  judgment  of  the  Superiox 
Oourt,  sustaining  the  demurrer  to  the  plea  of  atUrefoii  aequU,  was 
theiefoie  entmeoos  and  must  be  reversed,  and 

Judgment  rendered  thmwnfor  the  defemdmL 
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OOMMOKWBALTH  Y.  KxVDAIiU 
(l]B]lMi.llflD 

Under  an  indictment  agriinst  a  man  for  an  assault  by  taking  indecent  liberties 
with  the  person  of  a  woman,  evidence  of  her  general  bad  reputation  for 
chastity  is,  upon  the  question  of  consent,  admissible  in  defense. 

INDICTMENT  alleging  that  the  defendant  did  assault  and  ''  in- 
decently strike,  push  and  handle  "  a  woman. 
At  the  trial  in  the  Superior  Oonct,  before  Dbtbks,  J.,  the  defend- 
ant, for  the  purpose  of  showing  that  his  acts  were  with  the  con- 
sent of  the  woman,  offered  evidence,  which  was  admitted,  of 
former  familiarities  between  her  and  himsell  He  then  offered  to 
impeach  her  character  for  chastity  by  general  evidence  of  her  repu- 
tation in  that  respect.  This  was  excluded ;  and,  after  a  verdict  of 
guilty,  he  alleged  exceptions. 

/.  Brown^  for  defendant 

O.  B.  ISrain,  Attorney-General,  for  the  Commonwealth. 

MoBTOir,  J.  In  cases  of  rape,  and  of  assaults  with  intent  to 
commit  rape,  evidence  of  the  bad  character  of  the  prosecutrix  for 
chastity  is  admissible.  RexY.  Cflarke,  2  Stark.  241;  Bex  y.  Barker, 
3  G.  &  P.  589 ;  1  Buss,  on  Grimes,  689.  The  reasons  for  the  admis- 
sion of  evidence  of  this  character  apply  with  equal  force  to  cases 
of  assault,  where  the  assault  consists  in  taking  indecent  liberties 
with  the  person  of  a  female.  In  such  cases,  where  one  of  the  con- 
troverted issues  is  as  to  the  consent  of  the  prosecutrix,  we  think 
the  evidence  is  competent.  The  fact,  if  proved,  that  she  is  of 
unchaste  character  affords  some  presumption  that  she  consented 
to  the  indecent  acts,  and  might  reasonably  aid  the  jury  in  weigh- 
ing her  testimony  and  deciding  this  issue. 

In  the  case  at  bar,  as  we  understand  the  bill  of  exceptions,  the 
assault  by  the  defendant  consisted  in  taking  indecent  and  lascivi- 
ous liberties  with  the  person  of  the  woman  named*    For  the  pur- 
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poee  of  ahowing  that  the  acts  of  the  defendant  were  with  the 
consent  of  the  woman,  the  learned  judge  who  presided  at  the  trial 
admitted  eyidence  of  former  familiarities  between  her  and  the 
lefendanl 

A  majority  of  the  oourt  is  of  opinion  that  the  evidence  offered 
by  the  defendant  to  impeach  her  character  for  chastity  was  com* 
potent  upon  the  same  issue,  and  that  the  judge  erred  in  rejecting 
it 

Exceptions  9U$iainecL 


Bratton  v.  City  op  Fall  River. 

(118  Mass.  318.) 
Municipal  corporation  —  nuisance  by.    Action  for  obstruction  of  navigable  stream. 

A  city,  constructing  a  system  of  sewers,  into  which  private  persons  have  a  right 
to  drain,  in  such  a  manner  that  the  wash  and  the  dirt  from  the  streets  are 
conveyed  into  a  tide-water  dock  and  create  an  obstruction  constituting  a  pri- 
vate nuisance,  is  liable  to  an  action  therefor. 

The  owner  of  a  wharf  upon  a  tide- water  creek  cannot  maintain  an  action  for 
an  illegal  obstruction  to  the  creek,  this  being  a  common  damage  to  all  who 
use  it ;  but  for  an  obstruction  adjoining  the  wharf  which  prevents  vessels 
from  lying  at  it  in  the  accustomed  manner,  this  being  a  particular  damage, 
lie  can  maintain  an  action. 

TOBT. —  The  declaration  contained  three  counts.  The  first  wag 
as  follows: 
''  And  the  plaintiff  says  he  is  the  owner  of  a  certain  wharf,  with 
a  dock  appurtenant  thereto,  situate  on  Fall  Biver  creek,  so  called, 
in  Fall  Biver,  bounded,"  etc.,  ^'and  that  he  is  entitled  to  use, 
maintain,  and  enjoy  the  same  with  its  appurtenances,  and  that  the 
defendants,  by  means  of  large  drains  or  sewers,  turned,  directed, 
and  caused  to  be  emptied  into  said  Fall  Biver  creek  and  the  Fall 
Biver  stream  emptying  into  the  same,  a  very  short  distance  above 
the  plaintifPs  said  dock  and  wharf,  large  quantities  of  gravel,  sandf 
stones,  sediment,  dirt  and  filth,  and  has  continued  and  still  con« 
tinues  so  to  do,  and  that  the  same  lodged,  gathered  and  aooumot 
lated,  and  still  oontinues  so  to  do,  in  the  plaintiff's  said  dock, 
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thereby  diminishing  the  depth  of  water  at  said  wharf  and  filling 
ap  said  dock,  and  putting  the  plaintifC  to  great  expense  to  remove 
the  same  and  to  employ  lighters  to  load  and  to  land  oargoea  at  his 
said  wharf,  to  the  very  great  injnry  of  the  plaintiff,  and  of  hit 
priTilege  and  rights  aforesaid,  and  of  the  enjoyment  of  the  same, 
and  of  his  dockage  and  wharfi^e  facilities." 

The  second  count  was  like  the  first,  except  that  it  charged  that 
the  defendants  '' wrongfnlly ''  dii  the  acts  complained  of.  The 
third  count  was  like  the  second,  except  that  it  charged  that  the 
defendants  constructed  the  sewers,  and  that  they  were  '^  improperly 
and  wrongfully  constructed." 

The  answer  was  as  follows: 

^*  And  now  come  the  defendants  and  deny  that  the  sewer  and 
drain  mentioned  in  plaintiff's  declaration,  or  either  of  them,  are 
wrongfully  or  improperly  constructed,  turned,  directed  or  caused 
to  be  emptied  into  the  Fall  Biyer  creek  and  Fall  River  stream,  as 
alleged  in  the  plaintiff's  declaration,  and  deny  that  they  are  liable 
to  the  plaintiff  for  any  damage  caused  thereby;  they  also  deny 
that  any  damage  is  so  caused  thereby  as  alleged  in  said  declaration, 
and  deny  that  there  is  any  gravel,  sand,  stones,  sediment,  dirt  or 
filth  lodged,  accumulated  or  filled  into. the  dock  or  at  the  wharf  of 
the  plaintiff,  or  that  the  water  is  diminished  in  depth  at  the  wharf 
or  dock  of  the  plaintiff  thereby.  And  they  further  say,  that  if 
ever  they  made  any  drains  or  sewers  as  alleged,  that  the  same  were 
made  by  virtue  of  the  authority  vested  in  them  by  law  for  the 
establishment,  protection  and  repair  of  their  drainage  system,  and 
their  sewers  and  streets. 

**  And  they  further  deny  each  and  every  allegation  of  the  plain* 
tiff  in  his  said  declaration.'' 

Sufficient  other  facts  are  stated  in  the  opinion. 

/.  Jf.  Morton,  Jr.,  for  plaintiff. 

71  M.  SUeUon  {J.  0.  BlaUdea,  with  him),  for  defendant.  Upon 
the  point  that  the  case  was  simply  a  case  of  the  diversion  of 
surface  water  from  the  streets,  and  that  therefore  no  action 
would  lie,  were  dted  Barry  r.  LowM,  8  Allen,  127;  Bmmy  v* 
LoweB,  104  Man.  18;  Flagg  v.  Woreesier,  18  Gray,  601;  Turt^m 
V.  Dartmoufh,  18  Alkn,  291;  Wheeler  v.  Woreeeter,  10  id.  69L 
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MoBTON,  J.  As  the  presiding  judge  directed  a  Terdiot  for  the 
defendants,  we  must,  for  the  purposes  of  this  hearing,  assume  as 
established  all  the  facts  in  favor  of  the  plaintifiF  which  the  jury 
would  be  warranted  in  finding  upon  the  eyidence. 

There  was  evidence  tending  to  show  that  the  plaintiff  is  the 
owner  of  a  wharf  and  adjoining  land,  situated  upon  a  creek  in 
which  the  tide  ebbs  and  flows,  and  which  is  the  outlet  to  a  natural 
stream  flowing  from  the  Watuppa  ponds  to  the  sea;  that  before  the 
commencement  of  this  suit,  the  city  of  Fall  River  had  constructed 
a  system  of  drains  or  sewers  by  which  the  water  over  a  large  tract 
of  land  was  collected  into  one  channel  and  discharged  into  the 
head  of  the  creek,  and  that  the  gravel,  sand  and  sediment  carried 
by  the  sewers  had  accumulated  and  partially  filled  up  the  creek  in 
front  of  the  plaintiffs  wharf.  It  was  for  the  jury  to  determine 
whether  this  created  a  nuisance.  The  question  presented  for  our 
decision  is  whether,  upon  any  facts  which  the  jury  might  find 
upon  the  evidence,  the  plaintiff  can  maintain  a  private  action  for 
such  nuisance. 

The  defendants  contend  that  what  the  plaintiff  calls  sewers  were 
mere  street  gutters,  designed  to  provide  for  the  surface  water,  and 
built  as  a  part  of  the  construction  and  repair  of  the  streets.  It  is 
well-settled  law  in  this  State  that  a  city  or  town  is  not  liable  to  an 
action  for  an  injury  done  to  a  landholder  by  diverting  the  surface 
water  and  causing  it  to  fiow  upon  his  land,  if  this  is  done  in  con- 
structing or  repairing  a  highway.  Flagg  v.  Worcester,  13  Gray,  601; 
Turner  v.  Dartmouth,  13  Allen,  291.  But  the  acts  of  the  defend- 
ants went  much  beyond  the  mere  diversion  of  surface  water  as  an 
incident  of  the  repairs  of  the  streets.  They  built  an  extensive  and 
connected  system  of  drains  by  which  the  water  from  a  number  of 
streets  was  collected  into  one  current  and  discharged  into  a  cess- 
pool or  into  the  creek  at  a  point  outside  the  limits  of  the  streets. 
They  thus  drained  into  the  creek  a  territory  of  sixty  to  seventy-five 
acres,  of  which  only  about  fifteen  to  twenty  acres  naturally  drained 
into  it.  If  the  design  of  the  system  was  merely  to  provide  for  the 
surface  water,  we  are  of  opinion  that  the  case  does  not  fall  within 
the  principle  of  Flagg  v.  Worcester  and  the  other  cases  cited  by  the 
defendants.  But  there  was  evidence  tending  to  show  that  these 
were  more  than  street  gutters.  The  records  of  the  city  government 
generally  describe  them  as  '' sewers,''  and  show  that  a  portion  of 
them,  at  least,  were  laid  out  under  the  laws  authorizing  the  mayor 
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and  aldermen  to  layout  and  make  main  drains  and  common  Bewera, 
and  to  assess  a  portion  of  the  expense  upon  sach  as  enter  their 
particular  drains  into  them,  or  otherwise  receive  benefit  from  them. 
By  their  natnre  and  construction  they  are  calculated  to  serye  the 
purposes  of  common  sewers.  Although  there  was  no  direct  eyi* 
denoe  that  any  indiriduals  had  entered  their  drains  into  them,  it 
was  competent  for  the  jury  to  find  that  they  were  a  part  of  the  sys- 
tem of  common  sewers  maintained  and  owned  by  the  city. 

The  defendants  had  the  right  to  make  these  sewers  or  drains, 
and  to  discharge  them  into  the  sea.  But  this  right  is  subject  to 
some  limitations.  It  does  not  include  the  right  to  create  a  nuisance, 
public  or  private.  If  the  sewers  or  drains  are  so  built  or  managed 
as  to  create  a  public  nuisance,  the  defendants  are  indictable;  if  a 
private  nuisance  is  created,  they  are  answerable  in  damages  to  the 
person  injured.  Haskell  v.  New  Bedford,  108  Mass.  208;  Emery 
V.  Lowell^  104  id.  13;  Child  v.  Boston,  4  Allen,  41;  Richardson 
V.  Boston,  19  How.  263;  Oenrish  v.  Brotm,  51  Me.^  256;  Attorney' 
General  v.  Birmingham,  4  Kaj  &  Johns.  528. 

The  remaining  and  perhaps  most  difficult  question  in  this  case 
is,  whether  the  plaintiff  has  proved  such  an  injury  as  entitles  him 
to  maintain  a  private  action.  There  is  no  doubt  as  to  the  general 
rules  of  law  upon  this  subject  An  individual  cannot  maintain  a 
private  action  for  a  public  nuisance  by  reason  of  any  injury  which 
he  suffers  in  common  with  the  public.  The  only  remedy  is  by 
indictment  or  other  public  prosecution.  But  if,  by  reason  of  a 
public  nuisance,  an  individual  sustains  peculiar  injury,  differing  in 
kind,  and  not  merely  in  degree  or  extent,  from  that  which  the  gen- 
eral public  sustains  from  the  same  cause,  he  may  recover  damages 
in  a  private  suit  for  such  peculiar  injury.  The  difficulty  usually  is 
in  applying  these  rules,  and  determining  what  injuries  are  peculiar 
and  different  in  kind  from  the  common  public  injury.  The  authori- 
ties upon  the  subject  are  numerous,  but  we  shall  refer  only  to  a  few 
of  the  cases  decided  in  this  State,  where  the  tendency  has  been  to 
restrict  the  right  to  bring  a  private  suit  within  narrower  limits  than 
seem  to  have  been  adopted  in  some  of  the  English  cases. 

In  Blood  V.  Nashua  <&  Lowell  Railroad  Co.,  2  Gray,  137,  the 
nuisance  was  a  bridge  built  across  a  stream  in  such  a  manner  as  to 
obstruct  it,  the  plaintiff  owning  and  carrying  on  a  saw-mill  above 
the  bridge.  It  was  held  that  the  plaintiff  could  not  recover  for 
damages  caused  by  the  obstruction  of  the  stream,  rendering  it  more 

Vol.  XVIII.  —  60 


474  MASSACHUSETTS, 


Biajtoli  ▼.  dtj  of  f  »U  River. 


difficult  and  expensiye  to  float  ^ogs  to  his  mill,  that  being  an  injnry 
suffered  by  the  plaintiff  in  common  with  the  rest  of  the  public, 
and  differing  only  in  degree  and  not  in  kind;  but  that  he  might 
recover  for  setting  back  the  water  on  his  mills,  that  being  an  inocm- 
▼enience  special  and  peculiar  to  himself. 

In  Brightman  y.  Fairhaven,  7  Gray,  271,  the  obstruction  com- 
plained of  was  a  bridge  across  a  navigable  stream.  The  plaintiff 
owned  land  above  the  bridge,  purchased  after  the  bridge  was  built, 
and  claimed  damages  upon  the  ground  that  the  obstruction  pre- 
vented the  use  of  his  land  as  a  spar  yard,  and  interfered  with  his 
access  thereto  from  the  sea.  But  the  court  held  that,  as  the 
damages  claimed  were  '^  such  as  might  be  sustained  by  the  other 
owners  of  land  on  the  stream,  by  reason  of  its  not  being  navigable, 
and  tending  only  to  show  a  general  depreciation  of  the  land  occa- 
sioned by  the  obstructions  in  the  river,"  he  could  not  maintain  a 
private  action. 

In  WiUard  v.  Cambridge,  3  Allen,  574,  the  alleged  nuisance  con- 
sisted in  the  removal  of  a  bridge  forming  a  part  of  a  highway;  the 
plaintiff  had  a  lumber,  wood  and  coal  wharf  adjacent  to  the  bridge, 
and  alleged  that  he  was  injured  in  his  business;  that  access  to  his 
wharf  was  destroyed;  that  his  houses  occupied  by  tenants  were 
rendered  less  desirable,  and  that  he  was  obliged  to  abate  from  his 
rents  in  order  to  keep  his  tenants.  But  the  court  held  that  these 
damages  were  of  the  same  kind  as  those  caused  to  all  persons  who 
had  occasion  to  use,  and  who  owned  property  on,  the  highway  lead- 
ing to  the  bridge,  and  were  not  special  or  peculiar  to  the  plaintiff 
so  as  to  furnish  a  good  cause  of  action. 

In  Fall  River  Iron  Works  Co.  v.  Old  Colony  (6  Fall  River  Rait- 
road  Co.,  5  Allen,  221,  it  was  held  that  if  the  public  nuisance 
complained  of  merely  caused  an  obstruction  to  navigation,  the 
plaintiffs  had  no  private  remedy,  though  the  injury  sustained  by 
them  was,  by  reason  of  their  proximity  to  the  nuisance,  much 
greater  in  degree  than  that  sustained  by  others. 

The  case  of  Harvard  College  v.  Siearns,  15  Gray,  1,  at  first 
view,  seems  opposed  to  the  plaintiff's  right  to  maintain  this  action* 
There  the  nuisance  consisted  in  filling  up  a  navigable  creek  so  as  to 
ent  off  the  plaintiffs'  access  to  their  land  bordering  on  the  oreekt 
and  it  was  held  that  the  action  could  not  be  maintained.  But  it 
will  be  seen  that  the  only  damage  claimed  by  the  plaintiffs  was  foz 
the  diminished  value  of  their  land  by  reason  of  the  obstruction  of 
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the  creek,  and  the  court  decide  the  case  upon  the  narrow  ground 
that  the  action  would  not  lie  solely  for  this  injury.  In  the  opinion 
the  court  say:  '^  No  evidence  appears  to  have  been  offered^  or  any 
claim  set  up  or  instructions  asked  of  the  court  upon  the  ground  of 
any  particular  actual  hindrance  or  delay  to  the  plaintiffs,  or 
ohstruction  in  reference  to  any  case  of  actual  intended  use  of  their 
land  by  passing  through  the  creek.  The  claim  was  for  injury  to 
their  land  by  reason  of  an  obstruction  placed  in  a  navigable  stream 
or  public  way^  whereby  their  land  would  be  rendered  more  difficult 
of  access  and  less  valuable." 

The  case  at  bar  would  have  been  like  that  if  the  plaintiff  had 
merely  proved  that  the  defendants  had  obstructed  the  creek,  and 
that  such  obstruction  had  diminished  the  value  of  his  wharf  by 
making  the  access  to  it  more  difficult. 

It  follows  from  the  authorities  we  have  cited  that  the  plaintiff 
cannot  maintain  a  private  action  for  any  loss  or  injury  to  him 
arising  merely  from  an  obstruction  to  navigation  caused  by  the 
defendants.  If,  for  instance,  the  effect  of  the  defendant's  acts  had 
been  merely  to  create  a  bar  across  the  mouth  of  the  creek,  so  as  to 
destroy  or  injure  its  navigJEibility,  the  plaintiff  could  not  maintain 
an  action  because  it  was  thereby  rendered  more  difficult  and  expen- 
sive to  reiEhch  his  wharf,  or  because  his  wharf  was  rendered  less  val- 
uable. Those  would  be  injuries  of  the  same  kind,  sustained  by  all 
other  persons  who  have  occasion  to  use  the  creek,  or  who  owned 
land  bordering  upon  it.  But  in  this  case  the  evidence  tended  to 
«how  that  the  effect  of  the  sewers  had  been  to  fill  up  the  creek 
directly  in  front  of  and  adjoining  the  plaintiff's  wharf,  so  that  his 
vessels  which  he  was  accustomed  to  employ  to  bring  grain  to  his 
wharf  and  elevator  could  not  lie  at  the  wharf  on  account  of  the 
diminished  depth  of  water.  We  are  of  opinion  that  this  was  an 
injury,  special  and  peculiar  to  him,  for  which  he  may  maintain 
this  action.  He  has  a  right  to  the  water  at  his  wharf  at  its  natural 
depth.  By  the  filling  up  of  the  creek  his  use  of  his  wharf,  for  the 
purposes  for  which  it  had  been  constructed  and  actually  used,  was 
impaired,  and  he  was  subject  to  an  inconvenience  and  injury  which 
was  not  common  to  the  public  Suppose  a  person  had  tipped  stones 
oft  his  whar^  forming  a  pile  which  prevented  any  possible  use  of  it. 
It  would  be  an  obstruction  to  the  navigation  of  the  creek,  and  to 
that  extent  the  injuxy  would  be  a  common  one  to  all  the  public 
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bat  the  plaintiff  would  suffer  an  injury  in  the  hindrance  of  the 
of  his  property  to  which  no  one  else  would  be  exposed. 

In  Blood  y.  Nashua  £  Lowell  R.  R.  Go,,  ubi  suproy  the 
recovered  damages  because  an  obstruction  in  the  stream  caused  the 
water  to  flow  back  upon  his  mills. 

In  Haskell  v.  New  Bedford,  ubi  supra,  the  plaintiff  was  held  en- 
titled to  recover,  among  other  elements  of  damage,  for  injuries  of 
the  same  character  as  those  complained  of  in  this  case.  See  alao 
Stetson  V.  Faxon,  19  Pick.  147;  Brewer  v.  Boston,  Clinton  dt  Fitch- 
burg  Railroad  Co.,  113  Mass.  52. 

Upon  the  whole  case  we  are  of  opinion  that  there  was  evidence 

which  should  have  been  submitted  to  the  jury,  tending  to  show 

that  the  defendants  illegally  created  a  nuisance  by  filling  up  the 

creek,  and  that  the  plaintiff  suffered  thereby  an  injury  special  and 

peculiar  to  himself,  for  which  he  is  entitled  to  reoover  in  thi* 

action. 

Verdict  set  aside. 


Fox  V.  DAVia. 
(i]8iUM.aft.) 
Bueband  and  wife  —  agreement  far  eeparaUon  ^pvbUo 

An  indenture  whereby  a  haiband  agrees  to  pay  to  a  tnutee  monej  lor  the 
support  of  his  wife,  made  in  contemplation  of  an  immediate  separatloii, 
which  takes  place  ae  contemplated,  is  not  void  as  against  pnblle  poliey. 

BILL  in  equity,  filed  by  a  trustee,  to  obtain  the  direction  of  the 
court  in  the  execution  of  his  trust 

The  case  was  heard  before  Morton,  J.,  upon  the  bill  and 
answers,  and  was  reserved  for  the  consideration  of  the  full  court 

The  bill  alleged  that  in  April,  1870,  and  for  a  long  time  before, 
Luoian  H.  Davis  of  Taunton,  and  Mary  A.  Davis,  his  wife,  had 
been  living  together  very  inharmoniously  and  in  such  a  manner  as 
to  cause  great  discomfort  to  each  other  and  great  annoyance  to  the 
community;  that  April  8,  for  the  purpose  of  effecting  a  peaceable 
leparation,  they  and  the  plaintiff,  as  trustee  for  the  wife,  made  the 
lollowing  agreement  in  writing: 
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**  Tannton,  April  8, 1870.  In  consideration  that  my  wife  Mary 
A*  Dayis  and  myself  do  not  live  harmonionsly  together,  and  it  is 
thought  better  for  us  to  live  separately,  I  hereby  agree  to  pay  to 
William  H.  Fox  the  sum  of  one  thousand  dollars,  the  same  to  be 
put  at  interest  and  held  in  trust  for  her,  the  interest  to  be  paid  to  her 
from  time  to  time  as  it  accrues,  so  long  as  she  lives  apart  from  me 
ar  d  makes  no  charge  upon  me  for  support.  And  I  further  agree  that 
if  we  are  ever  lawfully  divorced,  then  the  whole  sum  of  one  thou- 
sand dollars  so  held  in  trust  shall  be  paid  directly  to  her.  And  it  is 
further  agreed  between  us  that  it  she  ever  makes  any  charge  upon 
me  for  support  or  comes  back  to  live  with  me,  then  this  trust  shall 
terminate  and  said  sum  shall  be  repaid  to  me.  And  I,  William  H. 
Fox,  in  consideration  hereof,  agree  to  accept  said  trust  and  to  hoi  1 
said  money  and  apply  it  according  to  the  above  agreement. 

"  LuciAN  H.  Davis, 
"  Maby  a.  Davis, 
"  Wm.  H.  Fox." 

The  bill  then  alleged  that  Lucian  H.  Davis,  in  accordance  with 
the  agreement;  gave  to  the  plaintifF  $1,000,  which  was  put  at  in- 
terest, and  the  interest  paid  from  time  to  time  to  the  wife;  that 
the  wife  had  since  then  lived  separate  and  apart  from  her  husband, 
and  had  made  no  charge  upon  him  for  her  support;  that  at  No- 
vember term  of  this  court,  1870,  the  husband  brought  a  libel  for 
divorce  against  the  wife  on  the  ground  of  her  gross  and  confirmed 
habits  of  intoxication  contracted  after  marriage,  upon  which  libel 
a  divorce  nisi  was  decreed  at  that  term;  that  the  divorce  was  ob« 
tained  without  collusion  on  the  part  of  the  wife,  and  against  her 
wishes  and  efForts;  that  the  husband  was  demanding  of  the  plain- 
tiff the  $1,000,  on  the  ground  that  the  agreement  was  void;  that 
the  wife  was  also  demanding  that  the  fund  should  be  paid  to  her, 
on  the  ground  that  a  lawful  divorce  had  been  decreed  between  her 
husband  and  herself,  or  that  she  should  continue  to  receive  the 
income,  at  least,  of  the  fund,  and  that,  if  the  divorce  should  be 
made  absolute,  she  should  then  receive  the  fund  itself. 

The  answer  of  the  husband  admitted  that  he  made  the  agree- 
ment; that  he  had  paid  the  trustee  $1,000,  the  interest  of  which 
he  believed  had  been  paid  to  his  wife,  and  that  a  divorce  niti  had 
been  decreed  between  himself  and  his  wife,  upon  his  petition,  and 
alleged  that  he  was  a  meohsnic;  that  at  the  time  the  agreement 
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was  made  he  was  working  daily  at  his  trade,  and  was  of  necessity 
absent  from  his  home  all  day  every  week  day,  except  one  hoar  at 
noon;  thai  he  had  a  family  of  young  children,  and  was  obliged  to 
procnre,  and  did  procure,  the  services  of  a  competent  person  to 
take  charge  of  his  household  and  of  his  children;  that  between, 
the  time  of  the  making  of  the  agreement  and  the  time  of  filing 
his  libel  for  divorce,  his  wife  was  in  the  habit  of  coming  to  his 
house  in  his  absence,  in  a  state  of  intoxication,  and  of  using 
toward  his  housekeeper,  in  the  presence  of  his  children,  the  most 
profane  and  obscene  language;  that  on  one  or  two  occasions  she 
drove  the  housekeeper  out  of  doors,  by  threats  of  personal  vi<K 
lence,  claiming  herself  to  be  the  lawful  mistress  of  the  house; 
that  by  reason  of  such  misconduct  of  his  wife,  he  felt  obliged,  for 
his  own  peace,  as  well  as  for  the  safety  and  welfare  of  his  family^ 
to  ask  the  intervention  and  protection  of  the  law;  that  since  the 
decree  of  divorce,  his  wife  had  been  a  resident  of  the  State  of 
Rhode  Island;  that  there  was  pending  in  .the  Supreme  Court  of 
that  State  a  libel  for  divorce,  brought  by  her,  in  which  she  asked 
a  decree  of  divorce  on  the  ground  that  he  had  failed  to  furnish  her 
sait^ble  maintenance  and  support;  that  he  was  informed  and 
believed  that  the  stipulation  in  the  agreement  which  contemplated 
a  future  legal  divorce  of  himself  and  wife,  and,  in  that  event,  the 
payment  of  the  whole  of  the  money  to  her,  was  against  public  pol- 
icy and  would  not  be  sustained  by  the  court;  and  that  he  was 
informed  and  believed  that  the  agreement  was  also  invalid,  because 
no  provision  was  made  by  it  for  the  disposition  of  the  trust  fund, 
in  the  event  of  the  death  of  either  party.  The  answer  prayed  that 
the  principal  and  interest  of  the  trust  fund  should  be  decreed  to 
him. 

The  answer  of  the  wife  admitted  all  the  averments  of  the  bill* 
and  alleged  that  she  made  the  agreement  after  having  been  treated 
by  her  husband  with  extreme  cruelty  for  many  years,  and  after 
having  been  expelled  from  his  house  with  great  violence  numj 
times,  and  often  in  the  night  time  without  sufficient  clothing,  and 
entirely  without  money  or  other  provision,  and  after  having  been 
beaten  and  bruised  by  him  to  the  great  peril  of  her  life;  that  since 
the  making  of  the  agreement  she  had  lived  separate  and  apart  from 
her  husband,  and  had  been  of  no  charge  or  expemae  to  him  for  her 
support  or  otherwise;  that  at  all  times  she  had  kept  and  obeyed  the 
providon  of  the  agreement  that,  by  its  terms,  were  to  he  kept  by 
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her;  that  shortly  after  obtaining  his  divorcey  her  husband  demanded 
the  payment  of  the  principal  and  interest  of  the  fund  to  himself, 
and  forbade  the  trustee  to  pay  the  same  to  her,  and  that  thereafter 
the  trustee  ceased  to  pay  the  interest  to  her,  whereby  she  had  been 
left  wholly  without  provision  for  her  support  And  she  prayed 
that  the  trustee  might  be  directed  to  pay  her  the  whole  of  the  fund 
with  the  accrued  interest;  or,  if  not,  that  he  might  be  directed  to 
pay  her  the  income. 

&  IL  Tawn^&ndf  for  husband* 

W.  S.  Fuller,  for  wife. 

EvDiooTT,  J.  It  is  contended  by  the  husband  that  the  agree* 
ment  of  separation  and  the  trust  created  thereby  cannot  be  upheld, 
because  against  public  policy.  The  great  weight  of  authority  sns> 
tains  the  validity  of  such  contracts,  where  the  separation  has  taken 
place,  or  is  to  take  place  immediately.  But  where  the  agreement 
is  made  in  contemplation  of  future  separation,  the  current  of 
authority  is  against  its  validity.  In  this  case  the  biU  recites  that 
the  parties  have  lived  separately  since  the  agreement. 

So  far  as  this  court  has  passed  upon  the  question,  it  has  recog- 
nized the  validity  of  such  a  contract  for  the  support  of  a  wife  during 
separation.  In  Page  v.  Trufant,  2  Mass.  159,  it  was  held  that  a 
bond  by  a  husband  for  the  support  of  his  wife  after  a  voluntary 
separation  was  a  valid  contract,  and  that  the  consideration  was 
^gal  and  meritorious.  In  HoUenbeck  v.  Pixley,  3  Gray,  521,  a  hus- 
land  and  wife  entered  into  articles  of  separation,  and  all  the  sepa- 
rate property  of  the  wife  was  conveyed  to  a  trustee  for  her  benefit, 
and  it  was  held  that  she  was  not  entitled  after  his  decease  to  an 
allowance  out  of  his  personal  estate.  In  Albee  v.  Wyman,  10 
Oray,  222,  the  question  was  raised.  The  learned  judge  who  deliv- 
ered the  opinion  states  the  law,  as  held  in  England  and  in  numer- 
ous decisions  in  this  country,  to  bo  well  settled  in  favor  of  the 
validity  of  such  contracts,  but  considers  the  rule  to  be  obnoxious  to 
grave  objections.  It  was  unnecessary  to  consider  the  question  at 
large  in  that  case,  because,  assuming  the  validity  of  the  oontract, 
it  was  held  to  have  been  discharged.  Similar  suggestions,  in  regard 
to  the  policy  of  allowing  such  contracts,  were  made  in  Walher  y. 
WaiheTy  9  Wall.  743,  but  the  court  sustained  their  validity,  citing 
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the  numerouB  authorities  in  England  and  this  coontry.    Hunt  ▼ 
HufU,  4  De  O.,  F.  &  J.  221.     In  Holbrook  v.  Oomstock,  16  Gray, 
109>  the  decision  is  based  on  the  assumed  validity  of  snch  a  con- 
tract 

We  are  of  opinion,  therefore,  that  when,  in  contemplation  of  an 
immediate  separation,  actually  carried  out,  a  husband,  by  inden- 
ture, places  money  in  the  hands  of  a  trustee,  the  income  of  which 
is  to  be  paid  to  the  wife  during  life,  the  indenture  is  binding  ou 
him,  and  will  not  be  set  aside  as  against  public  policy. 

It  is  not  necessary  to  determine  the  construction  and  legal  effect 
to  be  given  to  the  provision  of  the  indenture  that  the  principal  snm 
shall  be  paid  to  the  wife,  if  the  parties  are  legally  divorced.  A 
divorce  nisi  under  Stat.  1870,  c.  404,  does  not  sever  the  bonds  of 
matrimony,  and  she  is  still  a  married  woman.  Edg&rly  v.  Edgerly^ 
112  Mass.  53. 

The  trustee  is  therefore  to  hold  the  fund,  and  pay  over  the 
income  thereof  to  the  wife  as  provided  in  the  indenture. 

Decree  aecardinglff. 


Thaohbb  v.  Pray. 
(US  M Mt.  m.) 

Bai^fleaUon'^WMUthon»6d  $aU  hy  agent. 

One  who  mm  In  poflseBsion  of  pUdntiif b  horse,  sold  him  to  defendant  withoat 
plalntiiPB  anthoritj,  reeeiving  in  pajment  a  check,  which  he  IndoiBed  and 
gave  to  plaintiff  in  pajment  of  a  d^bt  he  owed  him.  The  plaintiff,  in  igno- 
rance of  the  sale,  collected  the  check,  and  appUed  the  proeeeda  to  the  paj- 
ment of  that  debt.  In  an  action  to  recover  the  valne  of  the  chattel,  hM, 
that  the  plaintlff*B  receipt  and  coUection  of  the  check  were  not  a  ratification 
of  the  sale,  and  that  he  had  a  right  to  appropriate  the  check  to  the  ex- 
ttngnishment  of  the  debt  in  pajment  of  which  it  mm  given  him. 

AOTION  in  which  counts  in  contract  were  joined  with  a  count 
in  tort    The  declaration  was  as  follows: 
''  And  the  plaintiff  says  the  defendant  has  converted  to  hif  own 
use  a  horse,  ^e  property  of  the  plaintiff. 
« And  the  plaintiff  says  the  defendant  owes  him  two  handled 
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and  fifty  dollars,  for  a  horse  sold  and  delivered  by  the  plaintifF  to 
the  defendant. 

''And  the  plaintiff  says  he  owned  a  certain  horse  of  the  yalue 
at  two  hundred  and  fifty  dollars,  which  was  left  for  keeping  with 
one  Gray,  in  Proyidence,  B.  L;  and  said  Gray,  assuming  to  act 
with  authority  to  sell  said  horse,  sold  and  deliyered  said  horse  to 
the  defendant  for  said  sum  of  two  hundred  and  fifty  dollars,  and 
allowed  the  defendant  in  payment  therefor  to  giye  the  said  Gray 
credit  for  said  sum  upon  a  private  account  then  existing  between 
said  Gray  and  the  defendant,  and  said  mode  of  payment  was 
wholly  without  any  authority,  express  or  implied,  from  the  plain- 
tiff, and  contrary  to  his  instructions  to  said  Gray,  and  the  defend- 
ant owes  the  plaintiff  the  sum  of  two  hundred  and  fifty  dollars  for 
flaid  horse. 

**  All  the  above  accounts  are  for  the  same  cause  of  action,  and 
are  joined,  because  it  is  doubtful  to  which  class  this  action  be- 
longs.'' 

The  answer  was  as  follows: 

**  And  now  comes  the  defendant,  and  for  answer  denies  each  and 
every  allegation  in  both  counts  of  the  plaintiff's  writ  and  declara- 
tion. And  the  defendant,  further  answering,  says  he  purchased 
the  horse  mentioned  in  the  plaintiffs  declaration  of  said  Thomas 
Gray,  who  was  the  agent  of  the  plaintiff,  or  who  assumed  to  act  as 
the  plaintiff's  agent  in  making  said  sale;  that  in  part  payment  for 
said  horso,  the  defendant  gave  said  Gray  the  sum  of  one  hundred 
dollars,  and  said  Gray  immediately  after  paid  said  sum  to  the  plain- 
tiff, of  all  which  the  plaintiff  was  fully  informed  before  bringing 
this  suit,  yet  retained  and  still  retains  said  sum  of  one  hundred 
dollars.  And  the  defendant  further  says  that  he  paid  the  plaintiff 
in  full  for  said  horse,  before  this  action  was.  brought." 

At  the  trial  in  the  Superior  Oourt,  before  Pitmak,  J.,  the  plain- 
til^  who  lived  in  Vermont,  introduced  evidence  tending  to  show 
that  in  the  fall  of  1871  he  took  some  horses  to  Providence,  B.  I., 
to  sell,  and  having  sold  all  but  one,  he  left  that  one  with  Gray  to 
keep  for  him  through  the  winter;  that  he  gave  Gray  no  authority 
to  sell  it;  that  he  returned  home  about  the  last  of  November;  that 
about  the  last  of  March,  1872,  he  was  informed  by  Gray  that  it 
had  been  sold;  that  early  in  April  he  came  from  Vermont  and 
found  it  in  the  defendant's  possession;  that  he  made  a  demani  for 
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it  apon  the  defendant^  and  denied  Gray's  right  or  authority  to 
seUit 

The  defendant  introdaoed  evidence  tending  to  show  that  on 
Jannaiy  18>  1872,  he  went  to  Proyidence  to  try  to  oollect  a  debt  of 
Oray;  that  he  took  with  him  an  officer  with  a  writ,  for  the  porpoee 
of  attaching  any  property  of  Gray  that  he  might  find;  that  he 
found  thiB  horse  in  Gray's  stable,  and  bought  it  of  him;  that  Gray 
told  him  the  horse  was  not  his,  but  that  he  was  authorized  to  sell 
it;  that  he  paid  Gray  for  it  by  ^ving  him  a  cashier's  check  for 
$100,  diawn  by  the  cashier  of  tne  Bristol  County  National  Bank 
npon  the  Bank  of  Mutual  Redemption  in  Boston,  payable  to  the 
order  of  Gray,  and  a  receipt  in  full  for  his  claim,  which,  with 
oosts,  then  amounted  to  about  $105;  that  Gray  indorsed  the  check, 
and  sent  it  to  the  plaintiff,  who  receiyed  and  collected  it»  It  waa 
agreed  that  when  the  plaintiff  called  on  the  defendant  in  April,  he 
was  then  informed  by  both  Gray  and  the  defendant  of  the  entire 
transaction  between  them,  and  that  the  check  which  had  been  sent 
to  him  had  been  received  by  Gray  in  part  payment  for  the  horse. 
When  the  plaintiff  demanded  the  horse  of  the  defendant,  the 
defendant  requested  him  to  return  the  check  or  its  proceeds.  This 
the  plaintiff  refused  to  do,  and  the  defendant  declined  to  give  up 
the  horse.  A  few  weeks  after  the  plaintiff  again  called  on  the 
defendant,  and  again  demanded  the  horse,  but  refused  to  restore 
the  check  or  its  proceeds,  though  requested  to  do  so  by  the  defend* 
ant,  and  the  defendant  declined  to  give  up  the  horse. 

The  plaintiff  testified  that  he  received  the  check  by  mail  from 
said  Gray,  on  or  about  January  20,  in  a  letter;  that  he  then  had 
an  account  against  Gray  for  potatoes  that  he  had  sold  him;  that 
he  applied  the  proceeds  of  the  check  to  that  account,  and  that  he 
had  no  information  of  the  sale  of  the  horse  until  about  six  weeks 
afterward.    The  letter  inclosing  the  check  was  as  follows: 

**  Pboyidskoe,  January  22, 1873. 

**  Mb.  Thaohsb  —  Sir:  Tonr  letter  is  received.    I  should  have 

answered  it  before,  but  I  was  in  hopes  that  I  could  sell  all  of  the 

potatoes  and  get  the  pay  for  them,  bat  I  have  net  sold  all  of  them 

yet;  they  are  in  bad  shape.    Potetoes  are  a  dr.  g  in  the  market. 

Ton  had  better  not  fetoh  any  more  at  present.    I  am  sorry  I  oan- 

not  send  yon  all  the  money  now,  but  I  think  I  can  soon,  as  I  en 

ooUeot  some  in.    Yonrs  tmlv. 

"THoa.  Orat. 
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**  I  send  yon  a  check  for  one  hnndred  dollars.  Please  credit  me 
for  the  8ame»^ 

The  plaintiff  asked  the  court  to  rule  bb  follows:  ''If  Oray  sent 
the  check  to  Thacher  to  be  applied  on  the  account  for  potatoes,  and 
Thacher  so  received  it  and  applied  it  before  he  knew  of  the  sale  of 
the  horse,  the  mere  fact  that  the  check  so  sent  was  the  same  check 
which  Pray  gaye  Oray  for  the  horse,  is  of  no  consequence,  and  his 
leoeipt  and  application  of  said  check  under  the  above  circumstances 
irould  constitute  no  ratification  of  the  sale  of  the  horse,  nor  would 
he,  after  becoming  informed  of  the  transaction  between  Pray  and 
Oray,  be  obliged  to  refund  the  amount  of  said  check  before  bring- 
ing this  suif 

The  court  declined  to  give  these  instructions,  but  instructed  the 
jury  as  follows:  *'  If  the  defendant  gave  to  Oray  a  check  for  one 
hundred  dollars  in  part  payment  of  said  horse,  and  Oray  sent  the 
same  to  the  plaintiff,  and  he  received  the  proceeds  thereof,  and  was 
fnUy  informed  of  the  whole  transaction  before  commencing  this 
snil^  and  was  then  requested  by  the  defendant  to  return  the  said 
sum  of  one  hundred  dollars,  and  refused  so  to  do,  then  this  action 
cannot  be  maintained.  If  said  Oray  was  the  duly  constituted 
agent  of  the  plaintiff,  or  assumed  to  act  as  his  agent,  for  the  pur- 
pose of  making  said  sale,  and  received  of  the  defendant,  in  part 
payment  of  said  horse,  a  bank  check  for  the  sum  of  one  hundred 
dollars,  which  he  sent  to  the  plaintiff,  who  received  the  proceeds 
thereof,  and  was  afterward  fully  informed  of  the  whole  transaction 
by  said  Oray  or  the  defendant,  or  by  either  of  them,  and  still 
retained,  and  refused,  upon  request,  to  restore,  the  said  sum  of  one 
hundred  dollars  to  the  defendant,  he  has  thereby  ratified  and 
adopted  the  entire  transaction  as  made  by  said  Oray,  and  is  bound 
by  it,  and  can  recover  nothing  of  the  defendant" 

The  jury  returned  a  verdict  for  the  defendant,  and  the 
allq^  exceptions. 


\  B.  FoXy  for  plaintiff. 
H.  /.  FuXkf  (X.  H.  Bennett  with  ^xm\  for  defendant 

EvDioon,  J»  The  instructions  upon  which  this  case  was  given 
Id  tue  jury  foiled  to  notice  an  important  portion  of  the  evidenoOi 
It  the  only  dealings  between  the  plaintiff  and  Oray  related  to  this 
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horse,  and  the  money  paid  for  the  horse  by  the  defendant  to  Oray, 
who  had  no  aathorily  to  sell,  had  been  sent  to  the  plaintiff,  the 
taking  and  keeping  it  might  be  a  ratification  of  the  sale  by  Gray; 
or,  if  the  plaintiff  had  wished  to  rescind  it,  he  should  retnm  the 
money  so  received.  But  the  evidence  in  the  case  required  other 
and  further  instructions.  It  appeared  that  the  plaintiff  had  sent 
potatoes  to  Oray  for  sale^  and  there  was  evidence  tending  to  show 
that  the  check  for  $100,  taken  by  Gray  on  account  of  the  wrongful 
sale  of  the  horse,  was  paid  over  to  the  plaintiff,  received  by  him, 
and  credited  on  account  of  the  potatoes,  and  the  plaintiff  did  not 
know  the  horse  had  been  sold  for  a  long  time  afterward.  These 
facts  justify  the  plaintiff's  prayer  for  instructions,  and  we  think 
they  should  have  been  given.  It  does  not  affect  the  rights  of  the 
parties  that  the  same  check  which  defendant  gave  Oray  was  given 
to  the  plaintiff,  if  it  was  applied  to  the  settlement  of  an  existing 
account  between  them,  without  any  notice  that  it  was  a  part  of  the 
proceeds  of  the  unauthorized  sale  of  the  horse.  Being  indorsed  by 
Oray,  it  was  in  the  plaintiff's  hands  payable  to  bearer,  transferable 
by  delivery,  and  subject  to  the  same  rules  as  bank  bills,  coupons, 
or  other  instruments  payable  in  money  to  bearer.  Spooner  v. 
Holmes,  102  Mass.  503.  It  is  as  if  Oray  had  cashed  the  check  and 
sent  the  identical  or  other  bills  to  the  plaintiff.  It  was  held  in 
Lime  Sock  Bank  v.  Plimpton,  17  Pick.  159,  where  an  agent  had 
lent  the  money  of  his  principal  to  his  private  creditor,  who  appro-  * 
priated  it  to  the  payment  of  the  debt,  that  the  principal  could  not 
recover  it,  the  creditor  not  knowing  at  the  time  of  the  loan  that 
the  money  belonged  to  the  principaL  The  creditor  had  the  right 
to  secure  his  private  debt,  and  being  money  having  no  ear  mark, 
it  did  not  stand  on  the  same  ground  as  chattels.  A  party  is  not 
bound  to  inquire  into  the  authority  of  a  person  from  whom  he 
receives  money  in  payment  of  a  debt^  for  a  different  doctrine  would 
be  productive  of  great  misohiet  In  that  case  as  in  this,  there  was 
no  privity  between  the  partias,  and  the  equities  were  much  strongei 
Ihan  hfivsit 

RiDpeftiKme  nukdnetL 
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(US  Haas.  S99.) 
Ttl^ffraph — eondUiont  In  hlank  —  tuage.    lMdmte$, 

A  printed  heading  upon  a  telegraph  blank,  limiting  the  liability  of  the  tel*' 
graph  oompanj  for  mietakes  in  the  transmififlion  of  oniepeated  meesagefl  to 
the  amount  received  for  sending  the  meeeage,  oonBtttntee,  when  nnderwzlt* 
ten  with  a  signed  dispatch,  a  contract  between  the  company  and  the  dis- 
patch sender,  althoogh  it  has  never  been  read  by  him ;  and,  unless,  perhaps, 
in  case  of  willful  default  or  of  gross  negligence  on  the  company's  part,  limiti 
its  liability  to  the  specified  amount,  even  though  the  mistake  is  of  a  kind 
not  to  be  prevented  by  the  repetition  of  the  message. 

In  an  action  against  a  telegraph  company  for  a  mistake  in  sending  a  message, 
evidence  of  a  usage  in  a  local  office  of  the  company  Is  inadmissible  to  vaxj 
the  terms  of  the  contract  under  which  the  message  is  sent. 

In  an  action  against  a  telegraph  company  for  negligence  in  the  tnuunnlMioo 
of  a  message,  evidence  is  inadmissible  against  the  company  that  becaose  ol 
the  alleged  negligence  one  of  its  officers  made  a  deduction  from  the  pay  of 
one  of  its  operators. 

ACTION  with  coants  in  contract  and  connts  in  tort,  joined,  for 
the  same  cause  of  action.  The  first  were  for  a  breach  of  con- 
tracty  the  second  for  negligence  in  transmitting,  from  New  Bedford 
to  Boston,  the  following  message:  ''New  Bedford,  April  15,  1871. 
To  Samuel  Gould,  Pres.  of  the  Manufacturers'  Ins.  Co.,  Boston. 
Please  continue  the  Cordage  Company  policy  at  the  old  rate  until 
I  see  you  Monday.  Answer,  Lawrence  GrinnelL''  It  was  alleged 
that  the  word  *'  Answer  "  was  omitted  from  the  message  as  deliy- 
eredy  and  that  the  plaintiff,  not  being  advised  of  the  assent  of  the 
insuranoe  company,  procured  further  insurance  of  another  insur- 
ance company,  paying  therefor  td5  in  addition  to  136  he  was  obliged 
to  pay  to  the  Manufacturers'  Company,  which  sum  of  $35  was 
alleged  to  be  the  damage  sustained  by  him  from  defendant's  breach 
of  contract  and  from  its  negligence. 

At  the  trial  in  the  Superior  Oonzt,  before  Baoov,  J.,  it  was 
agreed  that  the  plaintiff  deliyered  the  message,  written  on  a  blank 
famished  by  the  defendant,  to  the  defendant's  agent  at  New  Bed* 
ford,  Saturday,  April  15, 1871;  that  it,  without  the  word  '' An- 
awer,"  was  delivered  to  the  insurance  company,  who  aooordinglj 
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made  the  insaranoe  requested.  No  answer  was  received  by  the 
plaintifl  that  day,  and  he  effected  other  insurance  on  the  property 
that  evening,  for  which  he  paid  $33.  The  message  was  written 
under  a  printed  heading  upon  the  blank  as  follows:  ^'  All  messages 
taken  by  this  company  subject  to  the  following  terms:  To  guard 
against  mistakes,  the  sender  of  a  message  should  order  it  bepeated; 
that  is,  telegraphed  back  to  the  originating  office.  For  repeating, 
one-half  the  regular  rate  is  charged  in  addition.  And  it  is  agreed 
oetween  the  sender  of  the  following  message  and  this  company, 
that  said  company  shall  not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  non-delivery,  of  any  ukrepeated 
message,  beyond  the  amount  received  for  sending  the  same;  nor 
for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
ielivery,  of  any  bbpsated  message  beyond  fifty  times  the  sum 
received  for  sending  the  same,  unless  specially  insured;  nor  in 
any  case  for  delays  arising  from  unavoidable  interruption  in  the 
working  of  their  lines,  or  for  errors  in  cipher  or  obscure  messages. 
And  this  company  is  hereby  made  the  agents  of  the  sender,  with- 
out liability,  to  forward  any  message  over  the  lines  of  any  other 
company  when  necessary  to  reach  its  destination. 

^'  Correctness  in  the  transmission  of  messages  to  any  point  on 
the  lines  of  this  company  can  be  iksubed  by  contract  in  writing, 
stating  agreed  amount  of  risk,  and  payment  of  premium  thereon 
at  the  following  rates,  in  addition  to  the  usual  charge  for  repeated 
messages,  viz.:  one  percent  for  any  distance  not  exceeding  1000 
miles,  and  two  per  cent  for  any  greater  distance.  No  employee  of 
the  company  is  authorized  to  vary  the  forgoing. 

*'  The  company  will  not  be  liable  for  damages  in  any  case  where 
the  claim  is  not  presented  in  writing  within  sixty  days  after  send- 
ing the  message." 

''  S&nd  thefoUomng  message  subject  to  the  above  termSy  which  are 
agreed  to.'' 

The  message  was  not  repeated,  and  the  plaintifl  did  not  request 
that  it  should  be,  or  make  any  payment  or  tender  for  repeating  it| 
or  give  any  further  information  to  the  defendant  in  regard  to  it. 
It  was  not  answered.  The  plaintifl  paid  the  insurance  in  Boston, 
$33,  and  made  a  claim  for  the  $33  on  the  defendant  within  siztj 
days. 

The  plaintifl  oflered  to  show,  the  defendant  objecting,  that  the  de- 
fendants' local  superintendent  at  Boston  wrote  to  their  agent  at  New 
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Bedford  that  the  claim  mnst  be  paid^  and  assessed  on  the  sending 
and  the  receiving  operators;  that  the  latter  paid  nothing,  but  that 
116.50  was  deducted  from  the  salaiy  of  the  former,  although  the 
superior  officers  of  the  defendant  company  declined  to  recognize  or 
pay  the  claim,  and  that  by  their  order  the  $16.50  was  refunded  to 
iLe  operator  after  the  plaintiff's  claim  was  made,  and  before  this 
action  was  brought. 

He  also  offered  to  prove  that  the  repeating  back  the  message,  as 
it  was  received  by  the  receiving  operator  in  Boston,  would  not  have 
disclosed  the  omission  of  the  word  **  Answer,"  and  that  there  was' 
negligence  on  the  part  of  the  Kew  Bedford  operator  in  not  sending 
the  word  "  Answer  *'  to  Boston. 

He  further  offered  to  prove  that,  according  to  the  usage  of  the 
New  Bedford  office,  the  word  "  Answer  "  should  have  been  sent, 
and  that  it  was  placed  on  the  original  message,  with  the  under- 
standing at  the  time  that  it  was  to  be  sent. 

He  further  offered  to  show  that  the  terms  established  by  the 
company,  which  are  printed  in  very  small  type,  were  never  read  by 
him,  or  made  known  to  him,  and  that  they  were  not  published 
except  by  being  printed  upon  the  blanks  kept  for  use  in  the  office 
of  the  company. 

The  court  ruled  that  the  action  could  not  be  maintained  for  more 
than  twenty-five  cents,  the  charge  for  sending  the  message,  and  by 
consent  of  the  parties  before  verdict,  reported  the  case  to  this  court 
for  the  determination  of  the  question  whether,  upon  the  pleadings 
and  the  facts  admitted  and  offered  to  be  shown  by  the  plaintiff,  he 
was  entitled  to  recover  more  than  the  twenty-five  cents  paid  by 
him  for  sending  the  message  to  Boston.  If  the  court  should  deter- 
mine this  question  in  favor  of  .the  plaintiff,  the  case  was  to  stand 
for  trial;  otherwise,  judgment  was  to  be  entered  for  the  plaintiff 
far  twenty-five  cents. 

G.  Jfarston,  for  plaintiff. 

■ 

O.  S,  Hale,  for  defendant. 

O&AT,  0.  J.  The  liability  of  a  telegraph  company  is  quite 
unlike  that  of  a  common  carrier.  A  oonunon  carrier  has  the 
exdnsive  possession  and  control  of  the  goods  to  be  carried,  with 
peculiar  opportonities  for  embezzlement  or  ooUusion  with  thieves ; 
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the  identity  of  the  goods  receiyed  with  those  deliyered  cannot  be 
mistftken;  their  yalae  is  capable  of  ^easy estimate,  and  maybe  ascer- 
tained by  inquiry  of  the  consignor,  and  the  carrier's  compensation 
fixed  accordingly;  and  his  liability  in  damages  is  measured  by  the 
value  of  the  goods.  A  telegraph  company  is  intrusted  with  nothing 
but  an  order  or  message,  which  is  not  to  be  carried  in  the  form  in 
which  it  is  received,  but  is  to  be  transmitted  or  repeated  by  elec- 
tricity, anid  is  peculiarly  liable  to  mistake;  which  cannot  be  the 
subject  of  embezzlement;  which  is  of  no  intrinsic  value;  the  im- 
portance of  which  cannot  be  estimated  except  by  the  sender,  nor 
ordinarily  disclosed  by  him  without  danger  of  defeating  his  own 
purposes;  which  may  be  wholly  valueless,  if  not  forwarded  imme- 
diately; for  the  transmission  of  which  there  must  be  a  simple  rate 
of  compensation;  and  the  measure  of  damages  for  a  failure  to  trans- 
mit or  deliver  which,  has  no  relation  to  any  value  whi(di  can  be 
put  on  the  message  itself. 

The  duty  of  a  telegraph  company,  as  defined  in  our  statutes,  ia 
that  it  *^  shall  receive  dispatches  from  and  for  other  telegraph  lines, 
companies  and  associations,  and  from  and  for  any  person;  and  on 
payment  of  the  usual  charges  for  transmitting  dispatches,  accord- 
ing to  the  regulations  of  the  company,  shall  transmit  the  same 
faithfully  and  impartially."    Gen.  Stats.,  c.  64,  §  10. 

The  liability  of  a  telegraph  company  may  be  limited  by  reason- 
able stipulations  expressed  in  its  contracts  with  the  senders  of 
messages;  and,  according  to  the  weight  of  authority,  a  regulation 
that  the  liability  of  the  company  for  any  mistake  or  delay  in  the 
transmission  or  delivery  of  a  message,  or  for  not  delivering  the 
same,  shall  not  extend  beyond  the  sum  received  for  sending  it, 
unless  the  sender  orders  the  message  to  be  repeated  by  sending  it 
back  to  the  office  which  first  received  ity  and  pays  half  the  regular 
rate  additional,  is  a  reasonable  precaution  to  be  taken  by  the  com- 
pany, and  binding  upon  all  who  assent  to  it,  so  as  to  exempt  the 
company  from  liability  beyond  the  amount  stipulated,  for  any  cause 
except  willful  misconduct  or  gross  negligence  on  the  part  of  the 
company.  Ellis  v.  American  Telegraph  Co^f  13  Allen,  226;  Red- 
path  V.  Western  Union  Telegraph  Co.,  112  Mass.  71;  S.  0.,  17  Am« 
Bep.  69;  Camp  v.  Western  Union  Telegraph  Co.,  1  Mete  (Ky.)  164; 
Western  Union  Telegraph  Co.  y.  Cdrew,  15  MicL  525;  Unitsd  States 
Telegraph  Co.  v.  Oildersleve,  29  Md.  282;  Breese  v.  Uniied  States 
TOegraph  Co.,  48  N.  T.  132;  &  C,  8  Am.  Bep.  526. 
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Such  a  regulation  does  not  undertake  wholly  to  exempt  the  com- 
pany from  liability  for  loss,  bat  merely  reqairee  the  other  party  to 
the  contract,  it  he  considers  the  transmission  and  delivery  of  the 
message  to  be  of  such  importance  to  him  that  he  proposes  to  hold 
the  company  responsible  in  damages,  for  a  non-fulfillment  of  the 
contract  on  its  part,  beyond  the  amount  paid  for  the  message,  to 
increase  that  payment  by  one-half.  Even  a  common  carrier  has  a 
right  to  inquire  as  to  the  quality  and  value  of  goods  or  packages 
intrusted  to  him  for  carriage,  and  is  not  liable  for  goods  of  unusual 
value  if  false  answers  are  made  to  his  inquiries.  Phillips  v.  Earle, 
8  Pick.  182;  Dunlap  v.  International  Steamboat  Co.,  98  Mass.  871» 
877,  378. 

In  the  leading  case  in  this  Commonwealth  of  Bllis  v.  American 
Telegraph  Go*,  the  action  was  brought  for  an  error  in  transmitting 
a  message,  by  substituting  the  words  **  seventy-five  ^  for  "  twenty- 
fi^e;''  and  there  was  no  evidence  of  carelessness  or  negligence, 
except  this  error,  which  was  made  by  some  agent  of  the  company 
in  transmission.  The  defendants  requested  the  judge  who  presided 
at  the  trial  to  instruct  the  jury  that  on  these  facts  they  were  not 
liable.  But  the  judge  ruled  that,  notwithstanding  the  terms  and 
conditions  set  forth  in  the  printed  heading  of  the  message  (which 
were  substantially  like  those  in  the  case  at  bar),  the  defendants 
were  bound,  in  transmitting  the  message,  to  make  use  of  ordinary 
care,  attention  and  skill,  and  were  liable  for  damages  arising  from 
inattention  or  carelessness  in  such  transmission,  and  not  produced 
by  any  unexpected  or  unforeseen  accident;  and  that  the  difFerence 
between  the  message  received  and  that  actually  delivered  was  jvrima 
facie  evidence  of  the  want  of  ordinary  care,  attention  and  skill  on 
the  part  of  the  defendants.    13  Allen,  :^26-228. 

Upon  exceptions  to  that  ruling,  the  court  held  that,  in  the  busi- 
ness of  transmitting  messages  by  telegraph,  as  in  the  ordinary 
employments  and  occupations  of  life,  men  were  bound  to  the  use 
of  due  and  reasonable  care,  and  were  liable  for  the  consequences  of 
their  negligence  in  the  conduct  of  their  business  to  those  sustaining 
loss  or  damage  thereby;  but  that  this  rule  did  '^  not  operate  so  as 
to  prevent  parties  from  prescribing  reasonable  rules  and  regulations 
for  the  management  of  the  business,  or  establishing  special  stipu- 
lations for  the  performance  of  service,  which,  if  made  known  to 
those  with  whom  they  deal,  and  directly  or  by  implication  assented 
to  by  them,  will  operate  to  abridge  their  general  liability  at  com- 
Vol.  XVIII.— 62 
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mon  law,  and  to  protect  them  from  being  held  responsible  for 
nnnsnal  or  peculiar  hazards  which  are  incident  to  particular  kinds 
of  business."  It  was  farther  said:  ''Of  course,  a  party  cannot  in 
such  way  protect  himself  sigainst  the  consequences  Df  his  own  fraud 
or  gross  negligence,  or  the  fraud  or  gross  negligence  of  his  servants 
or  agents."  ''  But  he  may  to  a  certain  extent,  in  the  mode  above 
indicated,  limit  the  extent  of  his  liability,  or  graduate  the  amount 
of  his  compensation,  according  to  the  risk  which  he  assumes,  as 
well  as  by  the  nature  of  the  service  which  he  renders."  13  Allen, 
234.  It  was  held  that  the  regulation  in  question  was  reasonable 
and  valid;  that  *'  the  defendants  were  entitled  to  insist  on  a  com- 
pliance with  that  part  of  their  regulations  which  required  that  the 
message  should  be  repeated,  and  that  the  extent  of  the  risk  should 
be  made  known  to  them,  if  they  were  to  be  held  to  insure  the  safe 
and  correct  transmi^ion  of  the  message,  or,  in  case  of  failure,  to 
be  responsible  for  all  the  damages  consequent  on  delays  or  errors." 
And  the  court  declared  that  it  was  mainly  for  these  reasons  that 
the  instructions  to  the  jury  could  not  be  supported.  13  Allen, 
235-237. 

Although  that  action  was  by  the  receiver  of  the  message,  he  was 
treated  throughout  the  case  as  claiming  through  the  contract,  of 
which  he  had  notice,  made  with  the  company  by  the  sender  of  the 
message.  No  alhision  was  made,  in  the  judgment  of  this  court, 
to  the  nature  of  the  error  in  the  message,  or  to  its  effect  as  evi- 
dence of  negligence  on  the  part  of  the  company.  Nor  was  it  sug- 
gested that  there  was  any  insufficiency  in  the  proof  of  negligence; 
and  there  was  nothing  before  this  court  upon  which  such  a  point 
could  have  been  decided;  for  the  question  whether  the  substi- 
tution of  ** seventy  "  for  "twenty  "  was  or  was  not  of  itself  proof 
of  negligence,  depended  upon  the  plainness  of  the  writing  of  the 
original  message,  which  could  only  be  ascertained  by  inspection, 
and  which  was  a  pure  question  of  fact  to  be  determined  by  the  jury 
or  the  court  below. 

As  the  instructions  at  the  trial  of  that  case  did  not  allow  the 
plaintiff  to  recover  without  proof  of  negligenoe  to  the  satisfaction 
of  the  jury,  the  judgment  of  this  court,  sustaining  the  exceptions 
to  those  instructions,  is  a  direct  adjudication  that  the  legulationa 
in  question  exempted  the  company  from  liability  for  ordinary 
negligenoe  where  the  message  had  not  been  repeated  and  tbe  addi* 
ti<mal  charge  paid. 
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We  have  been  led  to  make  the  fuller  statement  of  that  case, 
because  its  scope  and  effect  appear  to  us  to  baye  been  misappie- 
hended  in  SwecUla7id  ▼.  IllUwis  dk  Mississippi  Telegraph  Co,y  27 
la.  433 ;  S.  C,  1  Am.  Rep.  285,  which  is  the  only  decision,  cited 
at  the  bar,  inconsistent  with  the  law  upon  the  subject  as  declared 
by  this  court 

In  Western  Union  Tdegraph  Co.  v.  Btichanan,  35  Ind.  429;  8.O., 
1  Am.  Bep.  744,  the  action  was  not  for  damages,  but  for  a  penalty 
imposed  by  statute,  which  could  not  of  course  be  restricted  by  the 
contract  of  the  parties;  and  it  was  assumed  that  in  the  case  of  a 
message  not  repeated  in  accordance  with  the  rule,  the  company 
would  not  be  liable  for  damages  beyond  the  amount  stipulated, 
except  in  case  of  gross  negligence.  In  True  v.  International  Tele- 
craph  Co,,  60  Me.  9;  S.G.,  11  Am.  Rep.  156,  the  regulation  which 
was  held  invalid  purported  wholly  to  exempt  the  company,  in  case 
of  messages  sent  by  night,  from  any  liability  beyond  the  amount 
received;  and  the  opinion  of  the  majority  of  the  court  appears  to 
be  founded  on  a  false  analogy  between  telegraph  companies  and 
common  carriers,  and  is  opposed  by  a  very  able  dissenting  opinion 
of  Chief  Justice  Applbtok.  In  Squire  v.  Western  Union  Telegraph 
Co.,  98  Mass.  232;  and  in  Leonard  v.  New  York,  Albany  d  Buffalo 
Telegraph  Co,,  41  N.  Y.  544;  S.  C.,  1  Am.  Rep.  446,  there  was  no 
regulation  limiting  the  liability  of  the  corporation  against  which 
the  action  was  brought  In  New  York  £  Washington  Telegraph 
Co,  V.  Drybury,  35  Penn.  St  298,  the  action  was  by  the  receiver 
of  a  message,  who  had  no  notice  of  the  regulation;  and  was  in  sub* 
stance  not  founded  upon  contract,  but  upon  a  misrepresentation  by 
the  company  employed  to  send  the  message,  by  which  the  receiver 
was  misled  and  injured.  See  Ellis  v.  American  Telegraph  Co.,  13 
Allen,  226,  238;  May  v.  Western  Union  Telegraph  Co.,  112  Mass. 
90,  95. 

In  the  case  at  bar,  the  form  of  the  dispatch,  delivered  by  the 
defendant's  agent  to  the  plaintiff,  and  filled  up  and  signed  by  the 
latter,  constituted  the  contract  between  the  parties.  The  plaintiff, 
having  thus  expressly  agreed  that,  if  he  did  not  order  the  message 
to  be  repeated,  the  liability  of  the  defendant  for  mistakes  or  delays 
in  its  transmission  or  delivery  should  be  limited  to  the  sum  paid, 
and  not  having  ordered  it  to  be  repeated  and  paid  the  increased 
Xftte  required  in  case  of  repetition,  could  not  charge  the  defendant 
tor  liability,  beyond  the  amount  originally  paid  for  the  transrois* 
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sion  of  the  message^  for  a  mistake  in  the  transmission,  at  least 
without  proving  willful  default  or  gross  negligence  on  the  part  of 
the  company. 

There  was  no  offer  at  the  trial  to  show  any  wanton  disregard  of 
duty  or  gross  negligence  on  the  part  of  the  company  or  its  agents. 
The  offer  to  prove  that  '^  there  was  negligence  on  tiie  part  of  the 
operator/'  in  not  sending  the  whole  message  received,  must  be 
understood  to  mean  want  of  ordinary  care.  No  question  therefore 
arises  whether  the  company  could  be  charged  by  reason  of  grosa 
negligence,  as  held  in  United  'States  Telegraph  Co.  v.  GUldersl&ve, 
S9  Md.  232,  and  suggested  in  JBUis  v.  American  Telegraph.  Co, ,  18 
AUen,  226,  234. 

The  offer  of  the  plaintiff  to  prove  that  the  repeating  of  the 
message  as  received  by  the  operator  of  the  telegraph  at  Boston, 
to  the  operator  at  New  Bedford,  by  whom  it  was  sent,  would  not 
have  disclosed  the  omission  in  the  message,  was  rightly  rejected  as 
immaterial.  The  report  does  not  show  how  such  evidence  could 
possibly  have  proved  that  fact.  But  the  conclusive  answer  to 
it  is  that  the  plaintiff,  having  omitted  to  fulfill  the  condition,  on 
which  alone,  by  the  terms  of  the  express  contract  between  the 
parties,  he  could  recover  for  any  mistake  in  transmission  more 
than  the  amount  of  his  original  payment,  cannot  be  permitted  to 
prove  that  his  own  failure  to  fulfill  his  contract  did  not  affect  the 
result.  The  obiter  dicta  of  Chief  Justice  Bigblow  in  Iillis  v. 
American  Telegraph  Co,y  13  Allen,  226,  238 — that  it  would  be  a 
question  of  fact  for  the  jury  whether  the  mistake  in  the  dispatch 
would  have  been  prevented  or  corrected  by  the  repetition  of  the 
message;  and  that  of  course  the  company  would  be  liable  for  any 
negligence  causing  damage,  which  would  not  have  been  prevented 
by  a  compliance  with  the  rules — are  somewhat  wanting  in  precision, 
owing  doubtless  to  the  fact  that,  as  he  observed,  no  such  question  waa 
before  the  court  They  might  perhaps  apply  where  the  neglect 
sued  for  was  in  a  matter  not  within  the  terms  of  the  regulationa 
as,  for  instance,  where  no  attempt  at  all  was  made  to  send  the 
message.  Birney  .v.  New  York  A  Washington  Telegraph  Co.,  18 
Md.  841.  But  that  they  were  not  intended  to  oountenanoe 
the  admission  of  such  evidence  as  was  offered  in  the  present  oaae^ 
upon  any  point  covered  by  the  contract  of  the  parties,  is  manifeet 
from  his  statement,  only  a  few  lines  above,  that  it  might  be  a  snf*  * 
ficient  answer  to  the  claim  against  the  oompany,  '^  that  aooording 
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to  the  leaBonable  regalations  by  which  they  were  governed  in  the 
performance  of  their  undertaking  toward  the  plaintifF,  and  of 
which  he  had  notice,  they  have  committed  no  breach  of  duty  for 
which  they  can  be  held  liable  to  him." 

The  remaining  questions  may  be  briefly  disposed  of.  The  evi- 
dence of  usage  and  understanding  was  clearly  incompetent  to  vary 
the  terms  or  effect  of  the  written  contract  between  the  parties. 
The  plaintiff's  omission  to  read  that  contract  cannot  relieve  him 
from  being  bound  by  his  signature.  Bedpaihx.  Western  Union 
Telegraph  Co.,  112  Mass.  71,  73;  S.  0..  17  Am.  Bep.  69 ;  Weeiem 
Union  Telegraph  Oo.  v.  Carew,  15  Mich.  525 ;  Wolf  v.  Weeiom 
Union  Telegraph  Co.,  62  Penn.  St.  83 ;  Breese  v.  United  8tate$ 
Telegraph  Co.,  48  N.  Y.  133;  S.  C,  8  Am.  Bep.  526.  The  subse- 
quent acts  and  declarations  of  the  defendant's  agents,  not  con- 
nected with  the  transmission  of  the  message,  were  not  competent 
evidence  to  charge  the  defendants.  Mac  Andrew  v.  Electric  Teh- 
graph  Co.,  17  0.  B.  3  ;  United  States  Telegraph  Oo.  v.  OHderslmfO^ 
%%  Md.  232 ;  Sweatland  v.  Illinois  J  Mississippi  Telegraph  Oo., 
27  Iowa,  433  ;  8.  0.,  1  Am.  Bep.  285;  Robinson  v.  Fitehburg  dt 
Worcester  Railroad  Oo.,  7  Gray,  98. 

The  result  is  that  according  to  the  ruling  at  the  trial  and  the 
terms  of  the  report  there  must  be 

Judgment  for  the  plaintiff  for  26  oonts. 


Babtlbtt  v.  Bartlbxt. 

(US  IUm.  tu.) 
Dkoree^^  action  for,  . 

WIma  a  Ubel  lor  desertion  has  been  cUsmissed  generaUj  for  insolllflleiiej  of 
pioQf,  the  Kbellsnt  eeimot  inaintain  a  subaeqaent  Ubel  for  aa  adulteiy  that 
was  known  to  him  when  the  fint  was  brought,  without  abowing  a  reason 
for  its  non-allegation  then. 

LIBEL  by  a  husband  for  a  divoroe  for  the  cause  of  adultery. 
At  the  trial  the  adultery  was  proved. 
It  further  appeared  that  after  the  adulteiy  had  been  oommitted, 
the  HbeDanty  with  full  knowledge  of  it,  had  broogfat  a  libel  for 
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divoroOy  alleging  as  the  only  cause  therefor  desertion  for  fiye  years* 
Upon  that  libel  the  libellee  defended,  and  upon  the  hearing  the 
libellant  proposed  to  sustain  his  libel  by  proof  that  he  had  separ- 
ated  from  and  had  left  his  wife  on  account  of  her  misconduct 
Upon  that  statement  the  libel  was  dismissed  with  costs,  and  this 
libel  was  filed. 

WiCLiiS,  J.,  being  doubtful  whether  the  former  proceedings 
ought  not  to  preclude  the  libellant  from  maintaining  this  libel 
upon  any  ground  that  was  a  known  existing  cause  for  diyorce  when 
the  former  libel  was  filed,  reported  the  question  for  the  decision  of 
the  full  court.  A  decree  was  to  be  entered  in  accordance  with  the 
decision  upon  this  question. 

61  OowJey,  for  libellant. 

No  appearance  for  libellee. 

Gray,  0.  J.  The  question  presented  by  this  report  is  whether 
a  huBband  who  has  sued  for  a  diyorce  for  desertion,  and,  failing  to 
proye  the  cause  assigned,  has  had  his  libel  dismissed  generally,  can 
afterward  sue  for  and  obtain  a  diyorce  for  the  cause  of  adultery, 
committed  and  known  to  him  before  the  filing  of  the  first  libel, 
and  which  he  shows  no  reason  for  not  haying  then  assigned  as  a 
ground  of  diyorce. 

The  court  is  of  opinion  that  he  cannot  Oood  faith  and  justice 
required  the  husband,  if  he  intended  at  any  future  time  to  rely 
on  the  grayer  charge,  to  suggest  the  fact  before  his  first  libel  wa8 
dismissed^  so  that  the  court  might,  if  thought  consistent  with  the 
interests  of  the  parties  and  of  the  public,  order  the  dismissal  to 
be  without  prejudice  to  a  subsequent  libel,  and  the  libellee  might 
take  measures  to  preserye  any  eyidence  material  to  her  defenM. 
The  husband,  not  haying  done  this,  or  shown  any  reason  for  not 
doing  it,  must  be  deemed  to  haye  waiyed  any  right  to  a  diyoroo 
depending  exdusiyely  upon  facts  existing  and  known  to  him  at 
the  time  of  his  first  application  to  the  court.  If  he  had  disco?- 
ered  any  new  eyidence,  or  the  wife  appeared  to  haye  been  gniltj 
of  *  any  misconduct,  since  the  dismissal  of  the  first  libel,  the  e$m 
would  haye  stood  in  a  different  position.  Mortimer  t.  MorUmmTp 
S  Hflgg.  Oonsist.  310;  Ch^e&n  y.  GrMti,  L.  B.,  8  P.  ft  D.  Ul;  WU^ 
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iKMfMMi  T.  WHliamsimt  1  Johns.  Olu  488;  Vance  y.  Vance,  17 
Me.  908;  OkmmUy.  Ximbatt,  98  Mass.  686;  Bdgerly  v.  Edgerly,  119 
id  68. 

LiM  diemieeed. 


DocKHAJf  T.  Smith. 
(US  M •«.  aao.) 

Oontraci-^pcefnmUiffmr^miU, 

TlMOglia  deUo?  be  bound  to  seek  and  paj  his  ereditor,  jet  If  aa  amploywr  bat 
aa  eatabliahed  plaee  where  he  pa js  those  emplojed,  and  where  he  haa  reaaoa 
to  expect  thej  will  eall  for  their  hire,  mere  neglect  to  paj  ebewherOy  with- 
out evldenee  of  a  demand  and  refusal,  will  not  Justify  tiioae  emplojed  la 
abandoning  the  eontraet  of  service. 

CONTBAOT  for  the  breach  of  a  written  agreement  by  which  the 
defendants  agreed  to  do  certain  work  in  laying  stone  and  in 
paying  at  the  reservoir  of  the  Lowell  Water  Works  in  Lowell,  and 
by  which  the  plaintiffs  agreed  to  make  payments  therefor  on  the 
10th  of  every  month  as  the  work  went  on. 

The  declaration  alleged  that  the  defendants  commenced  the  work 
and  afterward  abandoned  it,  and  that  the  plaintiffs  were  pat  to  the 
expense  of  $2,69465  above  the  contract  price  by  having  the  work 
done  by  others.  The  answer,  among  other  defenses,  not  now 
material,  alleged  that  ^Hhe  plaintiffs  did  not  perform  their  part  \Jt 
said  contract  in  the  matter  of  payment,  as  required  by  said  oon 
tract,  and  that  the  plaintiffs  neglected  to  make  to  them  any  pay 
ment  under  said  contract,  although  by  the  terms  of  said  oontraol 
they  were  bound  to  make  two  payments  to  them  for  the  work  which 
they  did  perform." 

At  the  trial  in  the  Superior  Oourt,  before  Bbighak,  0.  J.,  one 
of  the  plaintiffs  testified  that,  pending  the  negotiation  and  before 
the  contract  was  executed^  he  pointed  out  to  one  of  the  defendants 
a  building  near  where  the  work  was  to  be  performed,  saying  that 
it  was  the  plaintiffs^  office  where  they  paid  their  bills.  This,  with 
the  exception  of  evidence  that,  in  a  discussion  about  payment  when 
the  job  was  given  up,  the  office  was  named  by  the  plaintiffs  as  the 
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place  where  the  defendants  ought  to  have  called  for  their  pay  if 
they  wanted  it,  was  the  only  evidence  as  to  the  place  of  pajrmenty 
and  no  question  was  made  as  to  its  sufficiency  in  law  to  prove  such 
a  place.  The  defendants  offered  evidence  that  two  payments  were 
due  them  under  the  contract;  that  no  payment  or  offer  of  payment 
had  been  made;  and  that,  after  the  payments  were  due,  they  noti- 
fied the  plaintiffs  that  they  should  not  go  on  under  the  contract 
There  was  no  evidence  that  a  demand  for  payment  had  been  made, 
and  there  was  evidence  that  upon  stating  non-payment  as  one  of 
the  reasons  for  abandoning  the  job,  the  plaintiffs  said,  if  that  was 
the  reason,  they  were  ready  to  pay  what  was  then  due,  which  was 
a  small  sum  at  time  of  the  first  payment,  and  from  1300  to  $500  at 
time  of  second  payment.  No  tender  was  ever  made  to  the  defend- 
ants. The  defendants  asked  the  court  to  rule  as  follows:  **  It  was 
the  duty  of  the  plaintiffs  to  pay  or  tender  the  money  to  the  defend- 
ants on  the  day  it  was  due,  and  the  defendants  were  not  bound  to 
Beek  out  the  plaintiffs  and  demand  payment"  The  court  gave  the 
ruling  asked  for,  qualifying  it  by  the  addition  of  the  words  follow- 
ing: **  But  the  contract  failing  to  provide  as  to  the  place  and  mode 
of  payment,  if  the  parties  orally  agreed  that  defendants  should 
receive  their  payment  at  plaintiffs'  office  upon  their  call,  then 
demand  of  their  payments  at  the  place  mentioned  was  necessary 
before  the  contract  could  be  avoided  for  non-payment" 

The  jury  returned  a  verdict  for  the  plaintiffs  for  $2,266,  and  the 
defendants  alleged  exceptions. 


D.  Saunders  {O,  Q.  Saunders  with  him),  for  defendants. 

E.  T.  Burley^  for  plaintiffs. 

Ames,  J.  A  person  who  has  bound  himself  to  make  a  payment 
<m  a  given  day  is  bound  also  to  seek  for  his  creditor  on  that  day  in 
order  to  make  the  payment,  and  the  creditor  is  not  bound  to  seek 
for  him  in  order  to  demand  payment  The  jury  were  instructed 
in  accordance  with  this  rule,  with  the  qualification,  however,  that» 
inasmuch  as  the  written  contract  failed  to  provide  as  to  the  place 
and  mode  of  payment,  if  the  parties  orally  agreed  that  defendant! 
should  receive  their  payment  at  the  plaintiffs'  office  upon  their  oaU, 
then  demand  at  that  place  was  necessary  before  the  deHendaiiii 
oooldy  for  non-payment,  avoid  the  contract    The  only  qneraoa 
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raised  by  this  bill  of  exceptions  is  as  to  the  correctness  of  this  qnal 
ification. 

It  requires  no  citation  of  authorities  to  prove  that  it  is  in  the 
power  of  the  parties  to  a  written  contract  to  supply  its  cmifr- 
sionSy  or  otherwise  to  modify  it,  by  a  subsequent  oral  agreement. 
And  this  is,  in  our  opinion,  the  proper  interpretation  of  the  instruo* 
lion  given  to  the  jury.  There  was  evidence  tending  to  show  that^ 
before  the  contract  was  executed,  the  defendants  were  notified  that 
the  plaintiffs'  office  was  the  place  at  which  they  made  their  pay- 
ments, and  no  question  was  made  as  to  the  sufficiency  in  law  of  the 
evidence  to  prove  it  to  be  the  place.  The  case  finds  that  the 
defendants  were  the  first  to  refuse  in  express  terms  to  go  on  under 
the  contract.  The  answer  filed  by  them  shows  that  they  gave 
various  reasons  for  this  refusal  on  their  part,  one  of  which,  and  the 
only  one  material  to  be  considered  here,  was  that  two  of  the  pay- 
ments due  from  the  plaintiffs  were  in  arrear.  No  tender  of  the 
amount  so  due  was  made  by  the  plaintiffs,  and  there  was  evidence 
tending  to  show  that  the  defendants  had  not  called  at  the  plaintiffs' 
office  to  collect  the  amount  due  on  these  two  payments.  If  the  jury 
were  satisfied  upon  the  evidence  that  the  parties,  by  mutual  consent, 
had  adopted  the  practice  of  making  their  settlements  at  the  plain- 
tiffs' office,  and  that  the  defendants  had  received  all  previous  pay- 
ments under  the  contract  at  that  place,  it  was  competent  for  the 
jury  to  find  that  there  was  an  oral  agreement,  subsequent  to  the 
original  contract,  to  that  effect. 

But,  independently  of  any  such  subsequent  contract,  we  think 
that  if  the  plaintiffs  had  an  established  place  of  business,  at  which 
they  kept  their  books  and  made  their  payments,  and  where  they 
reasonably  might  expect  their  workmen  and  persons  with  whom 
they  had  contracts  would  call  to  receive  their  pay,  a  mere  delay  or 
neglect  in  making  a  payment  elsewhere  to  the  defendants,  in  the 
absence  of  any  evidence  of  demand  and  refusal,  would  not  amount 
to  such  a  violation  of  contract  on  the  part  of  the  plaintiffs  as  to 
jnftify  the  defendants  in  a  refusal  to  go  on  under  it  Wright  t. 
Haskell,  45  Me.  489;  Canada  v.  CanadOj  6  Gush.  15;  Ihiiois  t. 
Iklaware  and  Hudson  Canal  Co.,  4  Wend.  285. 

Exosptums  mmruML 
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k  kMM  is  not,  by  a  ooT«iuuit  to  paj  rent,  estopped,  la  aa  acftloB  for  the  rea% 
to  dfeow  that  tbe  leeaor's  estate  eaded  before  the  rent  aooraad. 

CONTRACT  to  recover  $18.75,  being  three  months'  rent,  for  the 
three  months  preceding  Jane  17, 1872,  according  to  the  terms 
of  a  lease,  by  which  the  plaintiff  demised  to  the  defendant  a  dweD- 
ing-honse  to  hold  for  one  year  from  June  17,  1872,  for  the  rent  of 
$75,  and  the  lessee  ooyenanted  to  pay  the  rent  in  equal  monthly 
payments  of  $6.25  at  the  end  of  each' month. 

In  the  Superior  Court,  trial  by  jury  was  waived,  and  the  case  was 
neard  by  Brigham,  C.  J.,  who  found  that  the  defendant  occupied 
the  premises,  and  paid  rent  according  to  the  terms  of  the  lease  to 
March  17,  1872;  that  at  the  time  of  the  making  of  the  lease  the 
plaintiff  had  an  estate  in  the  premises  for  the  life  of  one  Joel  Lanqy, 
who  died  on  December  26,  1871;  that  one  Wareham  Drake  owned 
the  reversion  of  the  premises;  that  he,  March  26, 1872,  served  upon 
the  defendant  this  notice:  '^Newburyport,  March  26,  1872.  Mr. 
Clarkson,  Sir, —  Please  not  pay  to  Mr.  Lampson  any  more  rent  of 
house  now  occupied  by  Mr.  Lancy  &  Johnson  until  further  notioe. 
Wareham  Drake."  that  thereupon  the  defendant  refused  to  pay  to 
the  plaintiff  or  to  Drake  the  rent  which  accrued  under  the  leaae 
after  March  17,  1862,  until  he  could  ascertain  the  title  of  the 
{Hremises;  that  the  defendant,  after  the  notice,  occupied  the  premi- 
ses until  the  end  of  the  term  without  disturbance,  or  other  inter- 
ruption than  that  arising  from  the  notice;  that  the  defendant^ 
when  he  thus  refused,  knew  that  Lancy  was  iead^  and  knew,  the 
daim  of  the  plaintiff  and  of  Drake  as  to  the  title;  that  the  phun- 
tifl  had  no  knowledge  of  the  service  of  the  notice  on  the  defendant; 
and  that  after  the  expiration  of  the  lease,  and  before  action  broiij^t» 
the  defendant  informed  the  phuntifl  of  the  notice. 

The  court  ruled  that  upon  the  legal  effect  of  the  foregoing  facts, 
the  plaintiff  was  entitled  to  recover,  and  found  for  the  plaintiff, 
and  assessed  damages  in  the  sum  of  $20.25.  The  defendant 
alleged  exceptions. 
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/.  O.  Perkins,  for  defendant. 


/.  W.  Perry,  for  plaintiff. 

Gbat,  0.  J.  The  question  presented  hj  this  ease  is,  whether  a 
tenant,  who  has  executed  an  indenture  of  lease  for  a  year,  and 
covenanted  thereby  to  pay  a  certain  rent  quarterly,  and  has  oo- 
cnpied  the  premises  until  the  end  of  the  term,  is  estopped  to  show 
that  his  landlord's  only  title  was  an  estate  for  the  life  of  another, 
which  expired  during  the  term,  and  thereby  to  justify  himself  in 
not  paying  to  the  landlord  rent  subsequently  aocmed.  And  we  are 
of  opinion  that  he  is  not  so  estopped. 

So  far  as  the  estoppel  of  the  tenant  to  deny  his  landlord's  title 
is  an  estoppel  in  pais,  it  arises  out  of  his  having  entered  into  pes* 
session  under  that  title  at  the  beginning  of  the  lease;  and  he  doea 
not  deny  that  the  landlord  had  a  title  at  that  time,  by  alleging 
and  proying  that  it  has  since  expired.  Hilbaum  T.  Ibgg,  W 
Mass.  11;  Orundin  v.  Curier,  id.  15. 

So  &r  as  it  is  an  estoppel  by  deed^  it  arises  out  of  the  execution 
of  the  indenture;  and  some  interest,  as  the  tenant  admits,  having 
passed  by  the  deed,  he  is  not  estopped  to  show  what  the  quantity 
and  duration  of  that  interest  was,  and  that  it  expired  before  the 
rent  accrued,  which  the  landlord  now  seeks  to  recover.  T^reperfs 
case,  6  Oa  14  d,  15  a;  Smalman  v.  Agburrow,  1  BoL  B.  441,  443 
od  ftn.,  and  3  Bnlst  272,  275;  BrudneHl  v.  Roberts,  2  Wils.  148; 
Blake  v.  Foster,  8  T.  B.  487;  Doe  v.  Seaton,  2  0.,  M.  &  B.  728, 
and  Tyrwh.  &  Or.  19;  Langford  v.  Selmes,  3  E.  &  J.  220,  226;  2 
Saund.  418,  note  ;  1  Piatt  on  Leases,  94.  The  tenant's  covenant 
is  only  to  pay  a  certain  sum  as  rent,  and,  in  the  words  of  Dodb- 
RID6E,  J.,  in  3  Bulst  274,  ^'  if  it  be  so  that  the  estate  be  ended,  the 
contract  for  the  rent  will  end  also,  this  being  but  quid  pro  quo,  so. 
the  rent  for  the  land."  Upon  the  termination  of  the  landlord's 
estate,  the  tenant  became  a  tenant  at  suffeiance,  and  no  longer 
liable  for  rent  under  the  covenants  in  the  indenture.  Yin.  Ahr., 
Debt,  B.  pL  4;  Pi^/e  v.  Wight,  14  Allen,  182,  184 

No  adjudication  inconsistent  with  these  views  was  referred  to  in 
the  learned  arguments  at  the  bar.  In  Morse  v.  Goddard^  13  Mete. 
177,  in  Oeorge  v.  PtUney^  4  Cush.  351,  and  in  many  cases  in  other 
courts,  cited  for  the  plaintiff,  the  tenant,  having  been  evicted  by, 
or  attorned  in  good  faith  to,  one  who  had  a  paramount  title,  was 
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held  to  be  thereby  excused  from  payment  of  subseqaent  rantj 
whether  that  title  Tested  before  or  after  the  begiiming  of  the  lease; 
and  no  decision  was  made  or  required  upon  the  question  whether^ 
^rithout  such  eriction  or  attornment^  he  could  have  relied  on  the 
expiration  of  the  landlord's  title  during  the  term.  In  Binn&y  t. 
C/iapman,  6  Pick.  124,  the  tenant,  after  notice  of  the  adyerse  title, 
had  made  a  new  agreement  to  continue  to  hold  of  his  landlord. 

Exceptions  sustain^ 


Pbooiob  v.  Adams. 

<l]8Ma«.8TB.) 
Wreck  —  tretpoMe. 

Ons  enteiiiii^  upon  the  sea  beaeh  of  another  and  removing,  for  the  pnrpoiSi 
of  restoring  to  its  owner,  a  boat  cast  ashore  bj  a  storm  and  in  danger  d 
being  earried  off  bj  the  aea,  ia  not  a  trespaeaer. 

TOBTy  in  the  nature  of  trespass  qtiare  dausum^  for  entering  the 
plaintifCs  dose  and  carrying  away  a  boat. 

At  the  trial  in  the  Superior  Oourt,  before  Brigham,  C.  J.,  it 
appeared  that  the  premises  described  in  the  declaration  were  a 
nndy  beach  on  the  sea  side  of  Plum  Island,  and  that  the  de- 
fendants went  there,  between  high  and  low- water  mark,  January 
19,  1873,  and  against  the  objection  and  remonstrances  of  the 
plaintiff's  tenant,  carried  away  a  boat  worth  $50,  which  they  found 
lying  there. 

The  defendants  offered  eyidence  that  upon  the  night  of  January 
18, 1878,  there  was  a  severe  storm;  that  the  next  morning  they 
went  upon  the  beach  to  see  if  anyTcssels  or  property  had  been  cast 
ashore  ;  that  they  found  a  boat  lying  upon  the  beach  about  twenty- 
five  feet  below  high-water  mark,  which  had  apparently  been  driyen 
ashore  in  the  storm;  that,  in  order  to  save  it,  they  endeaTored  to 
haul  it  upon  the  beaoh»  and  succeeded  in  putting  it  near  the  line  of 
high-water  mark;  that,  not  thinking  it  secure,  they,  the  next  day, 
pushed  it  into  tiie  water,  and  carried  it  around  into  Plum  Ldand 
river,  on  the  inaido  of  the  island;  that  tiiey  at  onoe  advertised  ii 
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In  the  Ipswich  and  Newboiyport  papers ;  that  they  shortly  after* 
irard  delivered  it  to  one  Jackman,  who  claimed  it  as  agent  for  the 
onderwriters  of  the  wrecked  steamer  Sir  Francis^  and  who  paid 
them  twelye  dollars  for  their  seryices  and  expenses. 

The  court  ruled  that  these  facts,  if  proved,  would  not  oonstitute 
a  defense,  and  proposed  to  instruct  the  jury  as  follows : 

"  If  the  land  upon  which  the  boat  was  found  and  taken  posses- 
sion of  by  the  defendants  was  in  the  possession  or  occupation  of 
the  plaintiff,  the  defendants'  entry  upon  it  without  permission  of 
the  plaintiff  was  an  unlawful  entry. 

"  If  the  defendants,  having  made  an  unlawful  entry  upon  the 
plaintiff's  land,  there  took  and  therefrom  carried  a  boat,  for  any 
purpose  affecting  the  boat  as  derelict  or  wrecked  property,  they  are 
liable  to  the  plaintiff  for  their  unlawful  entry  upon  the  land  in 
nominal  damage,  and  also,  the  boat  not  being  their  property,  but 
a  wreck,  in  damages  for  the  unlawful  taking  and  carrying  away  of 
the  boat,  to  the  value  of  the  boat" 

The  defendants  requested  the  court  to  rule  that,  upon  the  case 
presented,  the  law  would  imply  a  license,  but  the  court  declined 
so  to  rule.  The  defendants  then  declined  to  go  to  the  jury,  and 
the  court  instructed  the  jury  to  return  a  verdict  for  the  plaintiff 
for  t51,  and  reported  the  case  to  this  court 

JK  F.  SianSy  for  defendants. 

&  B.  Ives,  Jr.,  for  plaintiff. 

Obat,  0.  J.  The  boat,  having  been  cast  ashore  by  the  sea,  was 
a  wreck  in  the  strictest  legal  sense.  3  BL  Oom.  106 ;  C^aae  v. 
Cor€oran,  106  Mass.  286,  288.  Neither  the  finders  of  the  boat, 
nor  the  owner  of  the  beach,  nor  the  Commonwealth  had  any  title 
to  the  boat  as  against  its  former  owner.  Body  of  Liberties,  art 
90;  Anc.  Chart.  211;  2  Mass.  OoL  Bea  143;  Stat  1814»  c.  170;  Bev. 
Stats.,  c  57;  Oen.  Stats.,  c.  81;  3  Dane's  Abr.  134, 136,  188, 144;  3 
Eenf  s  Com.  322, 359.  But  the  owner  of  the  land  on  which  the  boat 
was  cast  was  under  no  duty  to  ave  it  for  him.  Sutton  v.  Buekf  % 
I'aunt  302,  312. 

If  the  boat,  being  upon  land  between  high  and  low-water  mark, 
owned  or  oocupied  by  the  plaintiff,  was  taken  by  the  defendants^ 
claiming  it  as  their  own,  when  it  was  not  the  plaintiff  had  a  suf* 
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flcient  right  of  poBsesaion  to  maintain  an  action  againrt  ihenL 
Barker  y.  Boies,  13  Pick.  355;  Dunwich  v.  Sierry,  1  B.  &  Ad  SSL 
But  if,  as  the  eridence  offered  by  them  tended  to  show,  the  boat 
was  in  danger  of  being  oarried  off  by  the  sea,  and  they,  before  the 
plaintiff  had  taken  possession  of  it,  remoTed  it  for  the  porpose  of  say- 
ing it  and  restoring  it  to  its  lawfol  owner,  they  were  not  trespassers. 
In  such  a  oase,  though  they  had  no  permission  from  the  plaintiff  or 
any  other  person,  they  had  an  implied  license  by  law  to  enter  on 
the  beach  to  saye  the  property.  It  is  a'yery  ancient  rale  of  the 
common  law,  that  an  entry  upon  land  to  saye  goods  which  are  in 
jeopardy  of  being  lost  or  destroyed  by  water,  fire  or  any  like  danger, 
is  not  a  trespass.  21  H.  VII,  27,  28,  pL  5;  Bro.  Abr.,  Trespass,  213; 
Vin.  Abr.,  Trespass  (H.  a.  4),  pi.  24  ad  fin.;  (E.  a.)  pi.  3.  In  Duiu 
taich  y.  Sterry,  1  B.  &  Ad.  831,  a  case  yery  like  this,  Mr.  Justice 
Pabke  (afterward  Baron  Parke  and  Lord  Wbxslbyoalb)  left  it  to 
the  jury  to  say  whether  the  defendant  took  the  property  for  the  benefit 
of  the  owners,  or  under  a  claim  of  his  own  and  to  put  the  plaintiffs 
to  proofs  of  their  title.  In  Barker  y.  Boies,  13  Pick.  255,  upon 
which  the  plaintiff  mainly  relies,  the  only  right  claimed  by  the 
defendants  was  as  finders  of  the  property  and  for  their  own  benefit 
The  defendants  are  therefore  entitled  to  a  new  trial.  As  the 
answer  was  not  objected  to,  and  the  declaration  may  be  amended 
in  the  court  below,  we  haye  not  considered  the  form  of  the  plead- 
ings. 

New  trial  ordered. 


WhTTB  y.  DOLUYBB. 

(US  ]fa«.  40IU 
Bepieeim^^  preperiy  taken  en  writ  ef  repteein. 

One  whose  property  has  been  repleylad  bj  a  writ  against  Ub  agent  or  hli 
baflM  eaa  retske  It  bj  rapleyin  from  the  plaintiff  In  the  lint  action*  efea 
doling  the  pendens  <^  that  action. 

REPLEVIN.    The  case  haying  been  referred  by  a  rale  of  the 
Superior  Court,  the  referee  found  and  reported  that  the  plain* 
tiff  was  the  assignee  of  a  mortgage  of  the  repleyied  property,  made 
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by  one  Ash  worth  to  one  Ela,  and  assigned  by  Ela  to  the  plaintifl ; 
that  notice  of  the  f oiedosnie  of  the  mortgage  for  breach  of  the 
condition  was  doly  recorded  January  19,  1869;  that  one  Horace 
B.  King,  being  in  possession  of  the  property  repleyied  in  this  ac- 
tion '^  in  the  character  of  agent  or  bailee  of  the  plaintifl,  and 
nnder  the  right  of  the  plaintiff  as  assignee  of  the  mortgage,  and  in 
no  other  character  and  nnder  no  other  right,"  the  defendant,  by 
a  writ  of  lepleTin  made  Febraary  26,  1870,  and  served  the  same 
day,  repleyied  the  same  from  him ;  that  the  plaintifl  then,  by  the 
writ  in  thia  action,  made  March  9,  1870,  and  serred  the  same  day, 
repleyied  the  property  from  the  defendant;  that  the  replevin  bond 
was  executed  for  the  plaintiff  by  King,  as  his  attorney ;  and  that 
Sing  was  also  surety  in  the  bond.  These  facts  having  appeared  in 
evidence  on  the  part  of  the  plaintiff,  the  referee  found  that  the 
defendant  was  entitled  to  judgment  for  the  sum  of  1595  as  dam- 
ages (being  six  per  cent  on  the  appraised  value  of  the  replevied 
property  from  the  time  of  the  service  of  the  writ  to  the  date  of  the 
award),  and  for  a  return  of  the  replevied  property,  together  with 
the  costs  of  court,  and  the  costs  of  the  reference;  and  the  questions 
of  law  arising  upon  the  facts  were,  by  the  consent  of  the  parties, 
submitted  for  the  opinion  of  the  court  In  the  Superior  Court  the 
award  was  accepted  and  judgment  given  thereon,  and  the  plaintifl 
appealed. 

T.  Wittey  i6  D.  Saunders,  tor  jllamiilL 

8.  B.  Ives,  Jr^  for  defendant 

Devbhs,  J.  The  inquiry  is  here  presented  whether,  if  goods  are 
replevied  from  the  custody  of  an  agent  or  bailee  of  the  par^ 
claiming  to  be  the  real  owner  thereof,  such  party,  not  being  named 
in  the  original  suit,  may  maintain  replevin  against  the  plaintifl  in 
cuch  suit,  before  it  is  terminated,  for  the  same  goods. 

If  the  defendant  in  the  suit  which  was  brought  by  DoUiver  were 
a  stranger  to  the  present  plaintifl,  it  is  settled  that  this  suit  might 
be  brought  In  Ilslejf  v.  Siubbs,  5  Mass.  280,  284,  it  was  held  to 
be  no  sufficient  plea  to  a  writ  of  replevin,  that  the  chattels  replevied 
had  been  before  delivered  to  the  defendant  upon  his  writ  of  replevin 
against  a  third  person,  and  Pabbons,  0.  J.,  observed  that,  ''as  a 
gwieral  principle,  the  owner  of  a  chattel  may  take  it  by  leplevin 
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from  any  person  whose  possession  is  unlawful,  unless  it  is  in  the 
custody  of  the  law^  or  unless  it  has  been  taken  by  repleirin  from 
him  by  the  party  in  possession."  To  the  same  effect  are  Bell  y. 
Bartlett,  7  N.  H.   178,  190;  and  Sanborn  v.  LeatfUt,  43  id.  473. 

Our  attention  has  been  called  by  the  defendant  to  certain  expres- 
sions in  decisions  in  fchis  Commonwealth,  which,  taken  apart  from 
the  facts  in  connection  with  which  they  were  uttered,  would  seem 
to  countenance  the  idea  that  if  a  party  were  once  put  in  possession 
of  goods  by  virtue  of  a  writ  of  replevin,  he  oould  not  be  disturbed 
in  that  possession  until  the  determination  of  the  suit  in  which  such 
writ  had  issued.  In  Gordon  v.  Jmn&y,  16  Mas&  465,  469,  Pabkbb, 
0.  J.,  says  of  the  plaintiff  in  a  replevin  suit,  that  he  is  eventually 
answerable  for  the  value  only  of  the  goods  replevied.  '^He  may 
sell  them  if  the  price  suits  him;  or  he  may  keep  them,  to  return  in 
specie.  They  are  delivered  to  him  upon  the  writ,  on  his  assertion 
that  they  are  his  property;  and  he  has  it  in  his  power  to  deal  with 
them  as  such.''  But  the  case  before  the  court,  as  is  observed  by 
Mr.  Justice  Dbwey  in  Lochwood  v.  Perry ^  9  Mete.  440,  was  one 
where  it  was  settled  that  the  plaintiff  in  replevin  was  the  real 
owner  of  the  property  replevied,  and  it  was  in  reference  to  his 
right  that  this  language  was  used.  The  doctrine  that,  by  reason 
of  the  mere  fact  that  a  plaintiff  had  acquired  possession  through 
the  instrumentality  of  a  writ  of  replevin,  his  vendee  oould  acquire 
thereby  an  indefeasible  title  against  anybody,  was  not  one  intended 
to  be  sanctioned. 

In  Lochwood  v.  Perry,  ubi  supra,  Mr.  Justice  Dewey  uses  an 
expression  much  relied  on  by  the  defendant  in  this  action,  when, 
in  delivering  the  judgment  of  the  court,  he  says:  ^'It  is  doubtless 
true  that  the  plaintiff  in  replevin  has,  by  virtue  of  his  writ,  ac- 
quired the  right  of  possession  pending  the  action  of  replevin,  and 
^t  the  real  owner  cannot  lawfully  disturb  that  right  during  the 
pendency  of  the  action,  nor  institute  an  action  against  a  third 
person  who  may  become  possessed  of  the  goods.  And  this  is  pre- 
cisely the  extent  of  the  right  exercised  by  force  of  a  writ  of  re- 
plevin.'' Taken  as  an  abstract  proposition,  this  would,  we  thinks 
be  an  incorrect  statement  of  the  law;  but  the  case  in  which  Mr. 
Justice  Dbwby  was  delivering  judgment  was  one  in  which  the 
facts  were  substantially  as  follows:  The  plaintiff  in  replevin, 
Lockwood,  was  admitted  to  have  been  the  owner  of  two  colts.  A 
previous  writ  of  replevin  had  been  brought  against  him  by  one 
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Barnes^  who  had  thus  got  possession  of  the  colts  and  sold  them  to 
Perry.  Barnes*  snit  had  been  abated  by  his  death,  no  judgment 
having  been  rendered  in  it,  and  Lockwood  then  brought  replerin 
against  Perry,  who  endeavored  to  defend  himself  npon  the  ground 
that  the  sale  of  Barnes  under  a  possession  thus  obtained  would 
convey  a  title  as  against  the  real  owner.  This  claim  Mr.  Justice 
Dewet  was  discussing,  and  in  speaking  of  a  plaintiff  admitted  to 
be  the  real  owner  of  the  property,  who  had  himself  been  a  party 
defendant  to  the  original  action,  made  the  remark  that  the  plaintiff 
in  the  original  replevin  obtained  by  his  writ  a  right  of  possession 
as  against  the  real  owner  which  would  prevent  that  owner,  during 
the  pendency  of  that  action,  from  interfering  with  the  right  thus 
obtained.  He  should  not  be  understood  as  saying  that  a  plaintiff 
in  replevin,  by  suing  and  getting  possession  of  goods  from  a  third 
person  or  a  mere  trespasser,  the  real  owner  not  being  made  a  party 
to  the  suit,  could  thus  prevent  the  real  owner  from  asserting  title 
to  his  own  property  until  a  controversy  between  strangers  or  tres- 
passers was  settled,  or  that  the  operation  of  a  writ  of  replevin  was 
to  give  to  the  plaintiff  therein  a  right  of  possession  as  against  all 
the  world  while  the  action  was  pending. 

The  difficulty  presented  by  the  present  case  arises  from  the  fact 
that  it  differs  from  lUUy  v.  Stubbs  in  this:  The  present  case  finds 
that  the  goods,  when  originally  replevied  from  King  at  the  suit  of 
Dolliver,  were  not  in  the  possession  of  any  stranger  to  or  trespasser 
upon  the  present  plaintiff,  but  in  that  of  his  ^' agent  or  bailee.''  It 
is  therefore  contended  by  the  defendant  that  the  plaintiff  cannot 
bring  this  action,  because,  King  being  the  agent  of  the  plaintiff, 
his  possession  was  the  possession  of  the  plaintiff;  that  King  can 
only  defend  that  suit  in  the  right  and  under  the  title  of  the  plain* 
tiff,  and  that  the  bond  will  inure  to  the  benefit  of  the  plaintiff  if 
he  has  the  better  title;  and  the  property,  if  returned,  must  be 
returned  to  him  or  his  agent.  This  argument  is  not  satisfactory. 
Many  of  the  reasons,  which  lead  to  the  conclusion  that  a  party, 
whose  goods  have  been  taken  by  replevin  from  the  custody  of  a 
stranger  or  trespasser,  may  himself  maintain  replevin  against  the 
original  plaintiff,  continue  to  operate,  even  if  the  custody  from 
which  they  are  taken  is  that  of  an  agent  or  bailee.  One  honestly 
claiming  ownership  of  property  is  entitled  to  maintain  his  right 
by  an  action  in  which  he  is  himself  a  party,  which  he  may  oontrol 
in  the  way  which  seems  to  him  best  calculated  to  bring  before  the 
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court  the  merits  of  the  title  he  claims.  In  such  suit  he  is  entitleB 
to  be  heard,  to  examine  and  cross-examine  witnesses,  to  file  excep- 
tions, or  to  appeal,  where  snch  modes  of  defense  are  soitable.  He 
is  not  obliged  to  leave  the  defense  of  his  property  to  bis  bailee,  nor, 
on  the  other  hand,  is  the  bailee  necessarily  bound  to  adopt  such  a 
line  of  defense  as  would  be  taken  by  the  real  owner.  The  interest 
of  the  bailee  may  be  very  trifling,  —  a  lien  of  little  importance,  a 
right  to  enjoy  for  a  very  brief  period,  —  or  he  may  negligently  or 
capriciously  decline  to  make  the  defense  which  the  bailor  desires. 
If  he  does  so,  or  if  he  refuses  to  intrust  the  defense  to  the  real 
owner,  there  is  no  mode  at  law  by  which  such  owner,  at  his  own 
request,  may  be  made  a  party,  or  the  plaintiff  in  the  original  suit 
compelled  to  join  him  as  a  defendant  Any  one  who  desires  to  con- 
clude his  rights  should  make  him  defendant,  and  if  he  is  not  so 
joined,  he  must  be  allowed  to  assert  them  against  one  seeking  to 
obtain  possession  of  his  property.  Even  if  the  only  defense  that 
King  has  to  the  original  suit  is  under  the  title  of  the  plaintiff,  that 
does  not  compel  or  entitle  the  plaintiff  to  come  in  and  assert  it 
there;  he  may  leave  that  controversy  to  the  parties  to  it. 

The  bond  which  has  been  given  to  King,  even  if  we  were  to  hold 
that  it  could  be  made  to  inure  to  the  benefit  of  this  plaintiff,  and 
could  be  sued  by  him,  is  not  one  under  which  he  has  had  or  could 
have  had  his  full  rights.  The  party  sued  has  the  right  to  be  heard 
as  to  the  amount  of  the  bond.  Gen.  Stats.,  ch.  143,  §§  4-12.  It  is 
not  an  answer  to  say  that  the  plaintiff  has  had  that  right,  because 
the  property  was  replevied  from  his  bailee.  Many  persons  are 
entirely  suitable  to  be  bailees,  whom  no  owner  would  intrust  with 
estimating  the  value  of  or  defending  the  title  to  his  property.  Again^ 
this  bond  provides  only  for  a  return  of  the  property  to  the  bailee; 
but  if  the  bailee's  rights  in  it  are  determined  before  the  close  of 
the  proceedings,  he  is  not  entitled  to  such  return,  and  there  is  no 
provision  in  the  bond  for  any  delivery  of  the  property  in  such  case 
to  the  actual  owner.  If  the  title  of  the  plaintiff  is  not  to  be  con* 
eluded  by  a  judgment  against  his  bailee,  it  is  certainly  more  for 
the  interest  of  all  that  he  should  be  allowed  to  assert  them  by  hia 
own  action,  while  the  suit  against  the  bailee  is  pending. 

The  views  of  Pabsoks,  0.  J.,  as  given  in  Portland  Bankr. 
StubbSy  6  Mass.  422,  seem  to  be  in  conflict  with  those  we  have 
sxpressed.  The  owner  of  goods  which  had  been  carried  from 
Boston  to  Portland  replevied  the  goods  from  the  master  of  the 
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diip,  who  claimed  to  be  entitled  to  retain  them'  by  virtae  of  a  lien 
for  unpaid  freight  earned  by  the  ship ;  and  the  owner  of  the  ship 
brought  replevin  against  the  owner  of  the  goods  thus  replevied, 
claiming  the  same  lien  ;  and  it  was  there  said^  that^  even  if  freight 
was  dne,  the  whole  cause  might  have  been  determined  in  the  first 
snity  and  that  if  these  facts  had  been  pleaded  in  abatement^.the 
writ  must  have  abated.  And  the  chief  justice  adds:  ^'  The  action 
was  improperly  commenced ;  for  if  the  master  had  a  right  to  retain 
in  the  action,  he  might  have  judgment  for  a  return,  and  the  plain- 
tiff in  this  action  might  have  judgment  to  keep  the  goods  irre- 
pleviable, which  would  be  unreasonable  when  both  causes  must  be 
determined  on  the  same  facts  and  principles,  and  by  privies  against 
the  same  adversary." 

It  is  to  be  observed  that  this  point  was  not  necessary  to  the 
decision  of  the  case,  nor  was  it  argued.  The  argument  of  the 
ODunsel  related  only  to  the  question  whether  any  freight  was  due; 
and  the  court,  before  making  these  remarks,  had  decided  that  no 
freight  was  due,  and  that,  therefore,  neither  master  nor  shipowner 
had  any  right  to  retain  the  goods  as  against  the  owner  of  them. 
The  remarks  have  the  weight  of  dicta  only.  Certainly,  if  the 
shipowner  had  the  superior  right  the  difficulty  anticipated  could 
not  have  arisen,  as,  such  superior  right  being  asserted,  the  master 
would  not  be  entitled  to  a  return  of  the  goods,  even  if  he  success- 
fuUy  defended  the  suit  against  him  under  it  The  relation  of  ship- 
owner and  shipmaster  is,  however,  peculiar,  and  the  same  princi- 
ples do  not  always  govern  it  as  those  which  apply  to  bailor  and 
bailee.  A  bill  of  lading  of  goods  is  a  contract  which  in  terms  is 
the  act  of  the  master  who  has  possession  of  the  ship  and  the  con- 
duct of  the  voyage;  and  as  between  the  master  and  the  owners  of  a 
freighting  vessel,  the  master  is  entitled,  in  the  first  instance,  to 
collect  and  receive  the  freight  due  according  to  the  bills  of  lading, 
and  may  recover  it  even  against  a  shipper  who  has,  against  his 
consent^  paid  it  to  the  owner;  because  by  the  maritime  law  and  the 
custom  of  merchants,  he  has  a  lien  on  such  freight  for  the  pay- 
ment of  seamen's  wages  and  other  disbursements,  and  such  lien  on 
mere  debts  or  choses  in  action  can  only  be  preserved  by  giving  the 
master  the  power  in  the  first  instance  to  collect  them,  he  being 
accountable  over  to  the  owners  as  those  entitled  to  the  profits. 
Blamehard  v.  Page,  8  Gray,  281;  Lewis  v.  Hancock,  11  Mass.  72. 

Unless  the  judgment  against  the  agent  or  bailee  who  happens 
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to  be  in  poBsesaion  of  property  will  settle  eonclnsiTely  the  title  of 
the  principal,  there  is  no  reason  why  snch  principal  may  not  main- 
tain  this  action.  Bat  it  has  been  decided,  which  certainly  is  a 
much  stronger  case,  that  even  a  judgment  against  the  principal 
will  not  necessarily  settle  the  title  of  his  bailee,  snch  bailee  not 
having  been  a  party  to  the  action.  In  Qhhe  Works  v.  Wright^  106 
Mass.  207,  one  Tetlow  was  the  owner  of  certain  engines,  which  he 
mortgaged  to  Soather  and  placed  in  the  Globe  Works,  a  corpora- 
tion of  which  Souther  was  president,  which  corporation  orally 
agreed  to  finish  them.  Wright  then  took  them  on  a  writ  of 
replevin  against  Tetlow  and  Souther.  And,  finally,  the  Globe 
Works,  contending  that  they  had  done  some  work  upon  the  enginea 
under  the  agreement  with  Tetlow,  for  which  they  had  a  lien,  re- 
plevied  them  from  Wright;  and  it  was  held  that  the  judgment  in 
the  action  of  replevin  against  Tetlow  and  Souther  was  not  compe- 
tent  evidence  of  the  title  of  Wright  as  against  Globe  Works, 
unless  some  person  had  appeared  therein  in  their  behalf. 

A  judgment  against  the  agent  or  bailee  il^ng,  in  the  action 
against  him,  could  not  settle  the  rights  of  the  principal  or  bailor 
to  the  property,  he  not  having  been  made  a  party,  and  not  having 
seen  fit  to  intervene  and  appear  therein.  This  being  the  case,  he 
may  maintain  this  action  of  replevin.  Nor  need  he  wait  until  the 
first  suit  is  determined.  While  the  property  was  in  the  hands 
of  the  sheriff,  and  he  was  actually  engaged  in  transferring  it  to 
the  possession  of  the  defendant,  it  was  in  custodtd  UgiSy  and  the 
officer  could  not  have  been  disturbed  while  making  the  transfer. 
HalUtt  V.  Byrt,  Carth.  380;  Sanborn  v.  Leaviit,  43  N.  H.  478; 
WiUard  v.  KimbaU,  10  Allen,  211,  and  authorities  cited.  But  that 
transfer  having  been  completed,  it  was  in  the  custody  of  the  de- 
fendant in  this  action,  under  the  claim  of  title  made  by  him  in 
the  original  action,  against  which  claim  the  plaintiff  was  entitled 
to  assert  his  own  by  this  process. 

Award  9$i  aniem 
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JHoane^wlmquetU  marriage  ofd^endami. 

A  leildeBt  of  MASBMhiuetts,  whose  wife  luui  there  obtained  a  diToroe  for  hit 
adnlteiy  (in  whieh  caae  he  ia  prohibited  bj  atatate  from  marrying  again 
wiihont  leave  of  the  court),  and  who,  without  liaving  obtained  leave  of  the 
court,  and  being  still  a  resident  of  this  Commonwealth,  is  married  to  another 
woman  in  another  State  according  to  its  laws,  and  afterward  cohabits  with 
her  in  Massachusetts,  the  first  wife  being  still  alive,  is  not  liable  to  indict- 
ment for  polygamy  there  under  the  Gbn.  Stats.,  ch.  164,  §  4,  without  proof 
that  the  second  wife  was  a  resident  of  Massachusetts,  and  that  he  and  she 
went  into  the  other  State  to  avoid  the  provisions  of  our  statutes.  {See  note 
p.  021.) 

INDICTMENT  on  the  Oen.  Stats.,  oh.  166,  §  4,  for  polygamy. 
The  indictment  alleged  that  Joseph  N.  Lane,  on  April  24, 
1866,  at  Salisbury,  in  the  county  of  Essex,  **  was  lawfully  married 
to  one  Emma  P.  Morrill,  and  the  said  Morrill  then  and  there  had 
lor  his  lawful  wife;  and  that  the  said  Lane  afterward,  to  wit,"  on 
May  12, 1873,  *^  at  Exeter,  in  the  county  of  Bookingham  and  State 
of  New  Hampshire,  unlawfully  did  marry  one  Nellie  A.  IJpham, 
and  to  the  said  Upham  was  then  and  there  married,  the  said  Lane 
being  then  and  there  a  married  man  and  the  lawful  husband  of  the 
said  MorriU,  and  the  said  Morrill,  his  former  wife,  being  then  aliTe, 
and  the  said  Lane  never  haying  been  legally  divoroed  from  the 
bonds  of  matrimony  from  the  said  MorriU;  and  that  the  said  Lane 
afterward  did  cohabit  and  oontinue  to  cohabit  with  the  said 
Upham,  as  his  second  wife,  in  this  State,  to  wit,  at  Salisbury,'' 
**  for  a  long  space  of  time,  to  wit,  for  the  space  of  two  months, 
next  after  said  twelfth  day  of  said  May,  the  said  Morrill,  his  former 
wife,  being  then  living,  and  the  said  Morrill  not  having  been  con- 
tinuaUy  remaining  beyond  sea,  and  not  having  voluntarily  with* 
dimwn  from  the  said  Lane,  and  remained  absent  for  the  space  of 
Mven  years  together;  whereby,  and  by  force  of  the  statute  in  snch 
Otoe  made  and  provided,  the  said  Lane  is  deemed  to  have  oommit- 
ted  the  crime  of  polygamy." 

Trial  in  the  Superior  Oonrt,  before  FmuM,  J^  wbo  veported 
ilia  ease  in  substance  as  followi: 
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It  was  proved  or  admitted  that  the  defendant  was  lawfoUy  mar* 
ried  to  one  Emma  P.  Morrill,  as  alleged  in  the  indictment;  that 
thereafter  the  said  Emma  was  divorced  from  the  defendant  by  this 
court,  for  the  canse  of  adultery  on  his  part;  that  after  said  divoroe, 
and  while  he  was  a  resident  of  this  Commonwealth,  he  was  married 
to  one  Nellie  A  Upham,  at  Exeter,  in  the  State  of  New  Hamp- 
shire, as  alleged  in  the  indictment,  and  according  to  the  forms  of 
law;  and  after  said  last-named  marriage,  the  said  Emm%  the  first 
wife,  being  still  alive,  the  said  defendant  lived  and  cohabited,  as 
alleged  in  the  indictment,  with  the  said  Nellie,  as  his  wife,  in  this 
Oommonwealth.  The  laws  of  the  State  of  New  Hampshire  relating 
to  the  subject-matter,  it  is  agreed,  may  be  referred  to,  if  deemed 
material  by  either  party. 

The  d^endant  contended  that  he  was  protected  by  his  marriage, 
as  above  set  forth,  in  the  State  of  New  Hampshire,  and  that  the 
said  Nellie  must  be  held  and  deemed  to  be  his  lawful  wife;  but  the 
judge  ruled  otherwise,  and,  the  defendant  having  been  found  guilty, 
reported  the  case  to  this  court  for  its  decision  upon  the  question  of 
law  raised  by  the  defendant. 

H.  O*  Johfuon,  for  defendant. 

C.  R.  Traifiy  Attorney-General,  for  CommonwealtlL 

The  case  finds:  1.  A  valid  marriage  of  the  defendant  to  Emm* 
P.  Morrill  in  this  Commonwealth;  2.  A  divorce  a  vinculo  obtained 
by  Emma  P.  Morrill  for  the  cause  of  adultery;  3.  A  marriage  of 
the  defendant  to  Nellie  A.  Upham,  ^*  according  to  the  forms  d 
law,"  in  New  Hampshire.  No  valid  marriage  was  proved  ill  il^ew 
Hampshire,  and  no  consummation  of  a  marriage  in  New  Hampahiie 
was  proved. 

If  it  had  appeared  that  the  marriage  in  New  Hampshire  was  a 
valid  one,  it  is  to  be  observed:  1.  This  marriage  was  contracted 
while  the  defendant  had  a  former  wife  living;  2.  So  far  as  appean« 
the  defendant  and  Nellie  Upham  were  at  the  time  both  resideni^ 
of  this  State;  3.  It  is  plain  from  the  report  that  the  parties  went 
to  New  Hampshire  to  evade  the  provisions  of  our  law.  The  mar* 
riage  in  New  Hampshire  was  therefore  void  here.  Cen.  Stats.,  oh* 
106,  §§  4-6.  These  provisions  have  been  enacted  since  the  dedaioit 
in  Puinam  v.  Putnam,  8  Pick.  433 ;  Oommonwmlih  v.  Humt,  4 
Oufih.  49}  1  Bish.  Marr.  ft  Div.  (5th  ed.),  §§  369,  871,  879,  874 
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It  the  marriage  was  valid  in  New  Hampflhire,  the  oohabitstioii 
the  second  wife  in  this  State  was  in  violation  of  the  Oen.  Stats., 
eh*  165,  §  4.  If  that  section  does  not  apply  to  this  case,  what  ease 
i?  there  to  which  it  can  apply?  Suppose  he  had  gone  to  New 
Hampshire  and  married  his  mother,  and  retnmed  home  and  eohab> 
ited  with  her,  how  would  snoh  a  case  differ  from  this  in  its  l^gal 
elements? 

Obat,  0.  J.  The  report  finds  that  the  defendant  was  lawfully 
married  to  his  first  wife  in  this  Commonwealth;  that  she  obtained 
a  divorce  here  from  the  bonds  of  matrimony  for  his  adultery;  that 
he  was  afterward,  while  still  a  resident  of  this  Commonwealth, 
married  to  a  second  wife  in  the  State  of  New  Hampshire,  and 
cohabited  with  her  in  this  Commonwealth,  the  first  wife  being  still 
alive,  and  the  question  is,  whether  he  is  indictable  for  polygamy, 
under  the  Oen.  Stats.,  ch.  165,  §  4. 

It  is  provided  by  our  statutes  of  divorce  that,  in  cases  of  divorce 
from  the  bond  of  matrimony,  the  innocent  party  may  marry  again 
as  if  the  other  party  were  dead;  but  that  any  marriage  contracted 
by  the  guilty  party  during  the  life  of  the  other,  without  having 
obtained  leave  from  this  court  to  marry  again,  shall  be  void,  and 
such  party  shaU  be  adjudged  guilty  of  polygamy.  Gen.  Stats.,  eh. 
107,  g§  25-26;  Stat  1864,  ch.  216. 

The  marriage  act,  Qen.  Stats.,  ch.  106,  specifies,  in  sections  1-8, 
what  marriages  shall  be  void  by  reason  of  consanguinity  or  aflbiity; 
in  section  4,  that  all  marriages  contracted  while  either  of  the 
parties  has  a  former  wife  or  husband  living,  except  as  provided  in 
oh.  107,  shall  be  void  ;  in  section  5,  that  no  insane  person  or  idiot 
shall  be  capable  of  contracting  marriage ;  and  in  section  6  as  fol* 
lows :  *^  When  persons  resident  in  this  State,  in  order  to  evade  the 
preceding  provisions,  and  with  an  intention  of  returning  to  reside  in 
this  State,  go  into  another  State,  or  country,  and  there  have  their 
marriage  solemnized,  and  afterward  return  and  reside  here,  the 
marriage  shall  be  deemed  void  in  this  State/' 

All  those  sections,  except  the  last,  are  manifestly  directed  and 
limited  to  marriages  within  the  jurisdiction  of  this  Commonwealth, 
and  the  last  has  no  application  to  this  case,  because  it  does  not 
wppeta  to  have  been  prov^  or  suggested  at  the  trial  that  the  parties 
to  the  second  marriage  went  out  of  this  State  to  evade  oar  laws,  or 
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even  that  the  second  wife  had  resided  in  this  State  or  knew  of  the 
preyions  marriage  and  diyorce. 

By  the  Oen.  Stats.,  ch.  165,  section  4, ''  whoever,  having  a  former 
hnsband  or  wife  living,  marries  another  person,  or  continues  to 
cohabit  with  snch  second  husband  or  wife  in  this  State,"  shall 
(except  when  the  first  husband  or  wife  has  for  seven  years  been 
absent  and  not  known  to  the  other  party  to  be  living,  or  in  case  of 
a  person  legally  divorced  from  the  bonds  of  matrimony  and  not  the 
guilty  cause  of  such  divorce)  be  deemed  guilty  of  polygamy  and 
punished  accordingly. 

This  statute  is  not  intended  to  make  any  marriages  unlawful 
which  are  not  declared  to  be  unlawful  by  other  statutes,  nor  to 
punish  cohabitation  under  a  lawful  marriage.  Its  object  is  to  pro- 
hibit unlawful  second  marriages,  whether  the  parties  are  actually 
married  in  this  Commonwealth,  or  continue  after  being  married 
elsewhere  to  cohabit  here.  But  in  either  alternative,  in  order  to 
sustain  the  indictment,  the  second  marriage  must  be  unlawful  It 
is  not  enough  that  the  marriage  is  such  as  would  be  unlawful  if 
contracted  in  this  Commonwealth  ;  it  must  be  a  marriage  which, 
being  contracted  where  it  was,  is  unlawful  here. 

The  marriage  in  New  Hampshire  is  stated  in  the  report  to  have 
been  **  according  to  the  forms  of  law ;  and  it  appears  by  the  stat- 
utes of  New  Hampshire,  therein  referred  to,  that  the  only  provision 
relating  to  the  invalidity  of  marriages  on  account  of  the  incompe- 
tency of  parties  to  contract  them  is  as  follows :  '^  All  marriages 
prohibited  by  law,  on  account  of  the  consanguinity  or  aflSnity  of 
the  parties,  or  where  either  has  a  former  wife  or  husband  livings 
knowing  such  wife  or  husband  to  be  alive,  if  solemnized  in  this 
State,  shall  be  absolutely  void  without  any  decree  of  divorce  or 
other  legal  process."  Oen.  Stats,  of  N.  H.  (1867),  ch.  168,  §  L 
That  provision  clearly  does  not  extend  to  a  case  in  which  the  former 
wife,  having  obtained  a  divorce  from  the  bond  of  matrimony,  was 
absolutely  freed  from  all  obligation  to  the  husband,  and  in  which, 
as  observed  by  Mr.  Justice  Wildb,  in  a  like  case,  **  notwithstanding 
the  restraints  imposed  on  the  husband,  he  being  the  guilty  cause 
of  the  divorce,  the  dissolution  of  the  marriage  contract  was  total, 
and  not  partial"  OommonweaUh  v.  FtUnam,  1  Pick.  186,  189. 
The  marriage  in  New  Hampshire  must  therefore  be  taken  to  have 
been  valid  by  the  law  of  that  State. 

The  question  presented  by  the  report  is  therefore  reduced  to 
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ihiB:  If  a  man  who  has  been  lawfully  married  in  thia  Common- 
wealth, and  whose  wife  has  obtained  a  diyoroe  a  vinculo  here 
becanse  of  his  adoltery,  so  that  he  is  prohibited  by  onr  statutes 
from  marrying  again  without  leave  of  this  court,  is  married,  with- 
out haying  obtained  leave  of  the  court,  and  being  still  a  resident 
of  this  Commonwealth,  to  another  woman  in  another  State,  accord- 
ing to  its  laws,  and  afterward  cohabits  with  her  in  this  Common- 
wealth, is  his  second  marriage  valid  here  ? 

The  determination  of  this  question  depends  primarily  upon  the 
construction  of  our  statutes.,  but  ultimately  upon  fundamental 
principles  of  jurisprudence,  which  have  been  clearly  declared  by 
the  judgments  of  our  predecessors  in  this  court,  and  in  the  light  of 
which  those  statutes  must  be  read  in  order  to  ascertain  their  just 
extent  and  effect 

What  marriages  between  our  own  citizens  shall  be  recognized  as 
valid  in  this  Commonwealth  is  a  subject  within  the  power  of  the 
Legislature  to  regulate.  But  when  the  statutes  are  silent,  ques- 
tions of  the  validity  of  marriages  are  to  be  determined  by  the  ju$ 
ffetUium,  the  common  law  of  nations,  the  law  of  nature  as  gener- 
ally recognized  by  all  civilized  peoples. 

By  that  law,  the  validity  of  a  marriage  depends  upon  the  ques- 
tion whether  it  was  valid  where  it  was  contracted;  if  valid  there, 
it  was  valid  everywhere. 

The  only  exceptions  admitted  by  our  law  to  that  general  rule  are 
of  two  classes:  Ist.  Marriages  which  are  deemed  contrary  to  the 
law  of  nature  as  generally  recognized  in  Christian  countries;  2d. 
Marriages  which  the  legislature  of  the  Commonwealth  has  declared 
shall  not  be  allowed  any  validity,  because  contrary  to  the  policy  of 
our  own  laws. 

The  first  class  includes  only  those  void  for  polygamy  or  for  incest 
To  bring  it  within  the  exception  on  account  of  polygamy,  one  of 
the  parties  must  have  another  husband  or  wife  living.  To  bring  it 
within  the  exception  on  the  ground  of  incest,  there  must  be  such  a 
relation  between  the  parties  contracting  as  to  make  the  marriage 
incestuous  according  to  the  general  opinion  of  Christendom;  and, 
by  that  test,  the  prohibited  degrees  include,  besides  persons  in  the 
direct  line  of  consanguinity,  brothers  and  sisters  only,  and  no 
other  collateral  kindred.  Wighiman  v.  Wightman,  4  Johns.  CIl 
888.  849-861 ;  2  Kenfa  C<»il  88;  Stoiy's  Confl.,  §  lU;  Sutton  v. 
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Warren,  10  Meta  451;  Stevenson  y.  Gray,  17  B.  Monr.  193;  Bewere 
T.  BewerSy  10  Bioh.  Eq.  661. 

A  marriage  abroad  between  persons  more  remotely  related,  not 
absolntely  roid  by  the  law  of  the  country  where  it  was  oelebrated, 
is  valid  here,  at  least  until  ayoided  by  a  snit  instituted  for  the 
purpose,  even  if  it  might  have  been  so  avoided  in  that  country ; 
and  this  is  so,  whether  the  relationship  between  the  parties  is  one 
which  would  not  make  the  marriage  void  if  contracted  in  this 
Gommonwealth,  as  in  the  case  of  a  marriage  between  a  widower 
and  his  deceased  wife's  sister,  or  one  which  would  invalidate  a  mar- 
riage contracted  here,  as  in  the  case  of  a  marriage  between  aunt 
and  nephew. 

In  Greenwood  y.  Guriis,  6  Mass.  358,  378,  379,  Chief  Justice 
Parsons  said:  ^'If  a  foreign  state  allows  of  marriages  incestuous 
by  the  law  of  nature,  as  between  parent  and  child,  such  marriage 
could  not  be  allowed  to  haye  any  validity  here.  But  marriages 
not  naturally  unlawful,  but  prohibited  by  the  law  of  one  State,  and 
not  of  another,  if  celebrated  where  they  are  not  prohibited,  would 
be^holden  yalid  in  a  State  where  they  are  not  allowed.  As  in  this 
State  a  marriage  between  a  man  and  his  deceased  wife's  sister  is 
lawful,  but  it  is  not  so  in  some  States ;  such  a  marriage,  celebrated 
here,  will  be  held  yalid  in  any  other  State,  and  the  parties  entitled 
to  the  benefits  of  the  matrimonial  contract.''  This  distinction  was 
approyed  by  Chancellor  Eekt  and  by  Judge  Stobt.  2  Kenfs 
Com.  85,  note  a,;  Story's  Confl.,  §  116. 

In  The  Queen  y.  Wye,  7  A.  &  E.  761,  771;  S.  C,  8  N.  ft  P.  6, 13, 
14,  it  was  decided  that  the  marriage  of  a  man  with  his  mother'a 
sister  in  England  before  the  Stat,  of  5  and  6  WilL  lY,  c.  54,  though 
yoidable  by  process  in  the  ecclesiastical  courts,  was,  until  so  ayoid- 
ed, yalid  for  all  ciyil  purposes,  including  legitimacy  and  settlementt 
In  accordance  with  that  decision,  it  was  held  in  Sutton  y.  Warrmi, 
10  Mete.  451,  that  such  a  marriage  contracted  in  England,  and 
neyer  ayoided  there,  must,  upon  the  subsequent  remoyal  of  the 
parties  to  Massachusetts,  and  the  question  arising  collaterally  in  an 
action  at  common  law,  be  deemed  yalid  here,  although,  if  con- 
fanoted  in  this  Commonwealth,  it  wotild  haye  been  absolutely  yoid. 

A  marriage  which  is  prohibited  here  by  statute,  because  contraiy 
to  the  policy  of  our  laws,  is  yet  yalid  if  celebrated  elsewhere 
aooording  to  the  law  of  the  place,  eyen  if  the  parties  are  dtiaena 
and  lesidents  of  thia  Commonwealth,  and  haye  gone  abroad  for  the 
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purpose  .of  eyading  our  laws,  unless  the  legislature  has  clearly 
enacted  that  such  marriages  out  of  the  State  shall  have  no  validity 
here.  This  has  been  repeatedly  affirmed  by  weU-considered  de- 
cisions. 

For  example,  while  the  statutes  of  Massachusetts  prohibited 
marriages  between  white  persons  and  negroes  and  mulattoes,  a  mu- 
latto and  a  white  woman,  inhabitants  of  Massachusetts,  went  into 
Rhode  Island,  and  were  there  married  according  to  its  laws,  and 
immediately  returned  into  Massachusetts ;  and  it  was  ruled  by 
Mr.  Justice  Wildb  at  the  trial,  and  affirmed  by  the  whole  court 
that  the  marriage,  even  if  the  parties  went  into  Rhode  Island  to 
evade  our  laws,  yet,  being  good  and  valid  there,  must  upon  general 
principles  be  so  considered  here,  and  that  the  wife  therefore  t'Ook 
the  settlement  of  her  husband  in  this  Oommonwealth.  Medwag 
V.  Ifeedham,  16  Mass.  157. 

So  it  has  been  held  that  a  man,  from  whom  his  wife  had  obtained 
in  this  State  a  divorce  a  vinculo  for  his  adultery,  which  by  ow 
statutes  disabled  him  from  contracting  another  marriage,  migh^ 
lawf uUy  marry  again  in  another  State  according  to  its  laws;  that 
the  children  of  such  marriage  took  the  settlement  of  their  &ther 
in  this  Oommonwealth;  and  that  the  new  wife  was  entitled  to 
dower  in  his  lands  here,  even  if  the  wife,  as  well  as  the  husband, 
was  domicile4  here,  and  knew  of  the  previous  divorce  and  its  cause, 
and  went  into  the  other  State  to  evade  our  laws  —  so  long  as  our 
statutes  did  not  declare  a  marriage  contracted  there  with  such 
intent  to  be  void  here.  West  Cambridge  v.  Lexinffton,  1  Pick.  506; 
Putnam  v.  Putnam^  8  id.  433.  See  also  Dickson  v.  Dickson,  1 
Yerger,  110;  Ponsford  v.  Johnson,  2  Blatchf.  0.  0.  51;  2  Eenfs 
Com.  91-93. 

The  principles  upon  which  these  decisions  proceeded  were  recog- 
nized in  aU  the  English  cases  decided  before  the  American  Revolu- 
tion, although  it  is  true,  as  has  since  been  pointed  out,  that  the 
particular  question  in  each  of  them  related  rather  to  the  forma 
required  than  to  the  parties. 

Lord  Hardwicke's  Marriage  Act  in  1752  provided  that  all  mar- 
riages of  minors,  solemnised  by  license  without  the  consent  of 
parents  or  guardians,  should  be  void.  Stat.  26  Geo.  II,  c.  33,  §  IL 
Tet  in  the  first  case  which  arose  under  that  act,  in  which  an 
F"gl^g^*  boy  of  eighteen  years  old  went  abroad  with  an  English 
woman,  and  was  there  married  to  her  without  such  consent.  Lord 


516  MASSACHUSETTS, 


Omnmonwealtli  ▼.  Luie. 


Habdwioee,  Bitting  as  chancellor,  assumed  that  if  the  marriage  had 
been  valid  by  the  law  of  the  country  in  which  it  was  celebrated,  it 
would  have  been  valid  in  England,  saying:  ^^  It  will  not  be  valid 
here  unless  it  is  so  by  the  laws  of  the  country  where  it  was  had; 
and  so  it  was  said  by  Murray,  attorney-general,  to  have  been 
determined  lately  at  the  Delegates."  And  it  would  seem  by  the 
report  that  the  woman  defeated  an  application  to  the  Ecclesiastical 
Oourt  to  annul  the  marriage,  by  refusing  to  appear  there.  Butler 
V.  Freeman,  Ambl.  301. 

The  case,  thus  referred  to  as  determined  at  the  Delegates,  was 
evidently  Scrimshire  v.  Scrimshire,  decided  by  Sir  Edward  Simpsok 
in  the  Consistory  Court  in  1752.  Of  that  opinion.  Sir  Oeobge  HAXf 
in  Harford  v.  Morris,  2  Hagg.  Con.  423,  431,  said :  "  Every  man 
has  allowed  the  great  and  extensive  knowledge  of  the  judge;"  and 
Sir  William  Wynne,  in  Middleton  v.  Janverin,  2  Hagg.  Con.  437, 
446,  remarked  that  he  remembered  to  have  heard  that  the  judg- 
ment was  founded  on  great  deliberation,  and  that  Lord  Habdwickb 
was  consulted  on  it. 

In  Scrimshire  v.  Scrimshire,  Sir  Edwabd  Simpson,  in  delivering 
judgment,  said:  ^'  The  question  being  in  substance  this,  whether, 
by  the  law  of  this  country,  marriage  contracts  are  not  to  be  deemed 
good  or  bad  according  to  the  law  of  the  country  in  which  they  are 
formed;  and  whether  they  are  not  to  be  construed  by,  that  law?  If 
such  be  the  law  of  this  country,  the  rights  of  English  subjects 
cannot  be  said  to  be  determined  by  the  laws  of  France,  but  by  those 
of  their  own  country,  which  sanction  and  adopt  this  rule  of 
decision."  ^^  All  nations  allow  marriage  contracts;  they  are  juris 
gentium,  and  the  subjects  of  all  nations  are  equally  concerned  in 
them;  and  from  the  infinite  mischief  and  confusion  that  must 
necessarily  arise  to  the  subjects  of  all  nations,  with  respect  to  legiti- 
macy, successions  and  other  rights,  if  the  respective  laws  of  differ- 
ent countries  were  only  to  be  observed,  as  to  marriages  contracted 
by  the  subjects  of  those  countries  abroad,  all  nations  have  con- 
sented, or  must  be  presumed  to  consent,  for  the  common  benefit 
and  advantage,  that  such  marriages  should  be  good  or  not,  accord- 
ing to  the  laws  of  the  country  where  they  are  made.  It  is  of  equal 
consequence  to  aU,  that  one  rule  in  these  cases  should  be  observed 
by  all  countries — that  is,  the  law  where  the  contract  is  made." 
And  he  declared  the  marriage  in  that  case  to  be  invalid,  only 
beoanse  it  appeared  to  be  wholly  null  and  void  by  the  laws  of 
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France,  where  it  was  celebrated.    2  Hagg.  Con.  395,  407,  408,  417^ 
421. 

In  Compton  y.  Bearcroft  (1767-69),  where  the  parties,  both 
being  English  snbjects,  and  the  libellant  a  minor,  ran  away  and 
were  married  in  Scotland,  a  libel  for  the  nullity  of  the  marriage 
was  dismissed  by  Sir  Geobgb  Hay  in  the  Court  of  Arches,  upon  the 
ground  that  Lord  Hardwicke's  Act  did  not  extend  to  Scotland;  but 
by  the  Court  of  Delegates  on  appeal,  consisting  of  Justices  Oould 
and  Aston,  Baron  Pbbbot,  and  two  doctors  of  civil  law,  upon  the 
broader  ground  that  the  marriage  was  good  by  the  lex  loci,  2  Hagg. 
Conn.  430,  443,  444  and  note;  S.  C,  Bui.  N.  P.  113, 114.  See  also 
Uderton  v.  Bderton,  2  H.  Bl.  145;  Dalrymple  v.  Dalrymple,  2  Hagg. 
Con.  64,  59;  Ending  v.  Smith,  id.  371,  390,  391;  Steele  v.  BraddeU^ 
Milward,  1,  21. 

In  a  recent  case  in  the  House  of  Lords,  the  cases  of  Medway  y. 
Needham,  16  Mass.  157,  and  Sutton  y.  Warreny  10  Mete.  451,  above 
cited,  have  been  severely  criticised  and  pointedly  denied  to  be  law. 
Brook  V.  Brooky  9  H.  L.  Cas.  193;  S.  C,  3  Sm.  &  Giff.  481.  As 
that  court  is  the  one  of  all  foreign  tribunals,  the  opinions  of  which, 
owing  to  the  learning,  erperience  and  ability  of  the  judges,  we  are 
accustomed  to  regard  with  the  most  respect,  it  becomes  necessary 
to  examine  with  care  the  scope  of  that  decision,  and  the  soundness 
of  the  reasons  assigned  for  it;  and  in  order  to  make  this  examina- 
tion inteUigible,  it  will  be  convenient  first  to  refer  to  the  English 
statutes  and  to  some  earlier  decisions. 

Several  statutes  of  Henry  YIII,  which  it  is  unnecessary  to  state 
in  detail,  declared  marriages  within  certain  degrees  of  oonflanguin- 
ity  and  affinity,  and  among  others  the  marriage  of  a  widower  with 
his  deceased  vrife's  sister,  to  be  ^*  contrary  to  God's  law  as  limited 
and  declared  by  act  of  Parliament."  Stat.  25  Hen.  VIII,  c.  22; 
28  id.,  c.  7,  16;  32  id.,  c.  38.  While  those  statutes  remained 
unaltered,  a  period  of  nearly  three  hundred  years,  such  mar- 
riages were  held  by  the  judges  not  to  be  absolutely  void,  but 
voidable  only  by  suit  in  the  ecclesiastical  courts  during  the  life* 
time  of  both  parties,  and,  if  not  so  avoided,  were  treated  as  valid, 
the  wife  entitled  to  dower,  and  the  children  of  the  marriage  legiti- 
mate. Co.  Lit  33;  Hinks  v.  HarriSy  4  Mod.  182;  S.  C,  12  id. 
35;  Garth.  271;  2  Salk.  548;  Lord  Habdwiokh  in  Brownsword  t. 
Sdwardsy  2  Ves.  Sen.  243,  245;  1  Bl.  Com.  434^  436;  BUiott  t. 
€h§rr,  2  Phillim.  16;  The  Queen  v.  Wye,  7  A.  ft  B.  761, 771;  S.  0., 
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8  N.  &  P.  6,  Id,  14;  Westby  v.  Westby,  2  Dm.  &  War.  502,  516, 
516;  S.  a,  1  Oon.  &  Laws,  537,  544,  545;  4  Irish  Eq.  585,  593. 

The  Stat,  of  5  and  6  Will.  IV,  c.  54,  commonly  known  as  Lord 
Lyndhurst's  Act,  proTided,  as  to  marriages  between  persons  within 
the  prohibited  degrees  of  affinity,  as  follows:  1st,  that  snob  mar- 
riages, celebrated  before  the  passage  of  the  act,  should  not  be 
annulled,  except  in  a  suit  already  pending  in  the  ecclesiastical 
courts;  2d,  that  such  marriages,  thereafter  celebrated,  should  be 
absolutely  null  and  void  to  all  intents  and  purposes  whatever; 
3d,  that  nothing  in  this  act  should  be  construed  to  extend  to  Scot- 
land. 

The  marriage  of  a  widower  with  the  sister  of  his  deceased  wife, 
in  England,  after  this  statute,  was  held  to  be  within  the  prohibited 
degrees  and  utterly  void.  The  Queen  v.  Chadwichy  11  Q.  B.  173, 
234. 

A  case  afterward  came  before  the  Scotch  courts,  in  which  an 
English  citizen  married  his  deceased  wife's  sister  in  England;  the 
validity  of  the  marriage  was  not  disputed  during  her  life,  and  she 
died  before  the  Stat  of  Will.  IV;  and  the  question  was,  whether 
the  children  of  the  marriage  could  inherit  his  lands  in  Scotland. 
The  Scotch  courts,  in  a  series  of  very  able  opinions,  held  that  they 
could,  upon  the  ground  that  by  the  law  of  England,  the  marriage, 
not  having  been  challenged  in  the  life-time  of  both  parties,  could 
not  in  any  form  be  declared  invalid  in  England,  and  the  children 
were  legitimate  there,  and  must  therefore  be  deemed  legitimate  in 
Scotland.  Fenton  v.  Livingstone,  16  Gt  of  Sess.  Gas.  (2d  Series) 
104,  and  18  id.  865.  The  House  of  Lords,  on  appeal,  reversed  that 
decision,  and  held  iliat,  although  the  marriage  had,  by  reason  of 
the  peculiar  rules  governing  the  English  courts  of  temporal  and 
ecclesiastical  jurisdiction,  become  irrevocable  there,  yet  it  was 
always  illegal;  and  that,  those  rules  not  being  applicable  in  the 
Scotch  courts,  the  legitimacy  of  the  children  in  Scotland  depended 
upon  the  question  whether  the  marriage  was  illegal  by  the  law  of 
Scotland.  S.  G.,  3  Macq.  497.  The  Scotch  court  thereupon  de- 
dded  that  the  marriage  was  illegal,  and  that  the  children  were 
incapable  of  inheriting  lands  in  Scotland.  S.  0.,  23  Ot  of  Sesa. 
Gas.  (2d  Series)  866. 

In  Brook  v.  Brook,  ubi  supra,  a  widower  and  the  sister  of  his 
deceased  wife,  being  lawfully  domiciled  in  England,  while  on  a 
temporary  visit  to  Denmark,  had  a  marriage  solemnised  betweao 
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tfaem,  which  was  by  the  laws  of  Denmark  lawful  and  valid  to  all 
intents  and  purposes  whatsoever.  In  a  suit  in  equity,  brought 
after  the  death  of  both  parties,  to  ascertain  the  rights  of  the  chil- 
dren in  their  father's  property,  the  House  of  Lords,  in  accordance 
with  the  opinions  of  Lords  Campbell,  Gbanwobth,  St.  Leokabds 
and  WsNSLETDALE,  and  affirming  a  decree  rendered  by  Vice-Ghancel- 
lor  Stuabt,  assisted  by  My,  Justice  Gbesswell,  held  that  the  mar- 
riage in  Denmark  was  wholly  void  by  the  Stat  of  Will.  lY,  and 
that  the  children  of  that  marriage  were  bastards. 

The  decision  was  put  by  the  learned  judges  who  concuiTcd  in  it, 
upon  three  different  grounds. 

The  first  ground  was  that  the  Stat,  of  Will,  disqualified  English 
subjects  everywhere  from  contracting  such  a  marriage.  This 
ground  was  taken  in  the  court  below,  and  by  Lord  St.  Leoxabds  in 
the  House  of  Lords.  3  Sm.  &  Giff.  522,  525  ;  9  H.  L.  Gas.  234-238, 
But  it  was  expressly  disclaimed  by  Lord  Gampbell,  Lord  Gban- 
wobth  and  Lord  Weksleydalb,  the  two  former  of  whom  expressed 
opinions  that  tlie  statute  did  not  extend  to  all  the  colonies,  and  all 
three  declared  that  they  did  not  think  its  purpose  was  to  put  an 
end  to  such  marriages  by  British  subjects  throughout  the  world. 
9  H.  L.  Gas.  214,  222,  240. 

The  second  ground  which  was  suggested  by  Mr.  Justice  Gbesswell 
and  Lord  Wensletdale  only,  and  is  opposed  to  all  the  American 
authorities,  was  that  the  case  justly  fell  within  the  first  exception, 
stated  in  Story's  Gonfl^  §  114,  of  marriages  involving  polygamy  and 
incest.  3  Sm.  &  Oifl.  513  ;  9  H.  L.  Gas.  241,  245.  In  view  of  that 
position,  it  may  be  observed  that  in  an  earlier  case,  in  which  Lord 
Wbkslbydale  himself  (then  Baron  Pabke)  delivered  the  opinion,  a 
marriage  of  a  widower  with  his  deceased  wife's  sister,  before  the 
Stat,  of  Will.  lY,  was  prevented  from  being  made  irrevocable  by 
that  statute,  only  by  the  institution,  a  week  before  its  passage,  of 
a  suit  for  nullity  in  the  Ecclesiastical  Gourt  by  the  father  of  the 
supposed  wife,  and  by  the  decision  of  the  Privy  Gouncil,  that 
because,  if  the  marriage  was  not  set  aside,  the  birth  of  a  child  of 
the  marriage  would  impose  a  legal  obligation  upon  the  grand- 
father to  maintain  the  child  in  the  event  of  its  being  poor,  lame  or 
impotent,  and  unable  to  work,  he  had,  according  to  the  rules  of 
the  Eoolesiastioal  Gourts,  a  sufficient  interest,  *^  although  of  au 
extremely  minute  and  contingent  character,"  to  support  snob  a 
loit    Skerwood  r.  Bap,  1  Moore's  P.  C.  353,  401,  402. 
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The  third  ground,  upon  which  alone  all  the  law  lords  agreed^ 
was  that  the  Stat  of  Will.  IV  made  all  future  marriageB  of  this 
kind  between  English  subjects,  having  their  domicile  in  England, 
absolutely  void,  because  declared  by  act  of  Parliament  to  be  con- 
trary to  the  law  of  Ood,  and  must  therefore  be  deemed  to  include 
such  marriages,  although  solemnized  out  of  the  British  dominions. 

The  law  of  England,  as  thus  declared  by  the  highest  legislative 
and  judicial  authorities,  is  certainly  presented  in  a  remarkable 
aspect.  1st.  Before  the  Stat,  of  WilL  IV,  marriages  within  the 
prohibited  degrees  of  affinity,  if  not  avoided  by  a  direct  suit  for 
the  purpose  during  the  life-time  of  both  parties,  had  the  same 
effect  in  England,  in  every  respect,  as  if  wholly  valid.  2d.  This 
statute  itself  made  such  marriages,  already  solemnized  in  England, 
irrevocably  valid  there,  if  no  suit  to  annul  them  was  already  pend- 
ing. 3d.  It  left  such  marriages  in  England,  even  before  the 
statute,  to  be  declared  illegal  in  the  Scotch  courts,  at  least  so  far 
as  rights  in  real  estate  in  Scotland  were  concerned.  4th.  Accord- 
ing to  the  opinion  of  the  majority  of  the  law  lords,  it  did  not 
invalidate  marriages  of  English  subjects  in  English  colonies,  in 
which  a  different  law  of  marriage  prevailed.  5th.  But  it  did  make 
future  marriages  of  this  kind,  contracted  either  in  England  or  in 
a  foreign  country,  by  English  subjects  domiciled  in  England,  abso- 
lutely void,  because  declared  by  the  British  parliament  to  be  con- 
trary to  the  law  of  God. 

The  judgment  proceeds  upon  the  ground  that  an  act  of  parlia- 
ment is  not  merely  an  ordinance  of  man,  but  a  conclusive  declara* 
tion  of  the  law  of  God ;  and  the  result  is  that  the  law  of  God, 
as  declared  by  act  of  parliament  and  expounded  by  the  House 
of  Lords,  varies  according  to  time,  place,  length  of  life  of  parties, 
pecuniary  interests  of  third  persons,  petitions  to  human  tribunals, 
and  technical  rules  of  statutory  construction  and  judicial  pro- 
cedure. 

The  case  recalls  the  saying  of  Lord  Holt,  in  London  v.  Wood, 
12  Mod.  669,  687,  688,  that  ''an  act  of  Parliament  can  do  no 
wrong,  though  it  may  do  several  things  that  look  pretty  odd;"  and 
illustrates  the  effect  of  narrow  views  of  policy,  of  the  doctrine  of 
**  the  omnipotence  of  Parliament,''  and  of  the  consequent  unfamil- 
iarity  with  questions  of  general  jurisprudenoe,  upon  judges  of  the 
greatest  vigor  of  mind,  and  of  the  profoundest  learning  in  the 
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mimioipal  law  and  in  the  forms  and  the  usages  of  the  jndieial  §ph 
tern  of  their  own  ponntry. 

Such  a  decision^  upon  such  reasons,  from  any  tribunal,  howevei 
eminenfc,  can  have  no  weight  in  inducing  a  court,  not  bound  by  it 
as  authority,  to  overrule  or  disregard  its  own  decisions. 

The  provisions  of  the  Qen.  Stats.,  ch.  107,  §  25,  forbidding  the 
guilty  party  to  a  divorce  to  contract  another  marriage,  during  the 
life  of  the  other  party,  without  leave  of  this  court,  on  pain  of  being 
adjudged  guilty  of  polygamy,  does  not  create  a  permanent  inca- 
pacity, like  one  arising  from  consanguinity  or  affinity.  It  is  rather 
in  the  nature  of  the  imposition  of  a  penalty,  to  which  it  would 
be  difficult  to  give  any  extra-territorial  operation.  West  Cambridge 
V.  L€xi7igton,  1  Pick.  506,  510,  512;  Clark  v.  Clark,  8  Cush.  386, 
386.  Upon  the  principles  and  authorities  stated  in  the  earlier  part 
of  this  opinion,  it  certainly  cannot  invalidate  a  subsequent  mar- 
riage in  another  State  according  to  its  laws,  at  least  without  proof 
that  the  parties  went  into  that  State  and  were  married  there  with 
the  intent  to  evade  the  provisions  of  the  statutes  of  this  Com- 
monwealth. No  such  intent  being  shown  in  this  case,  we  need 
not  coDsider  its  effect,  if  proved,  nor  whether  the  indictment  is 
in  due  form.    See  Co^nmonwealih  v.  Putnam,  1  Pick.  136,  139; 

Oommonwealth  v.  ffunf,  4  Cush.  49. 

New  trial  ordered. 

NOTB.  — In  ManhaU  ▼.  MarahaUy  4  N.  T.  Sup.  440,  the  Talidity  of  the  mar- 
riage, solemnized  out  of  the  State,  of  one  a|i;ain8t  whom  a  Judgement  of  divorce 
had  been  granted,  was  disoussed  at  length  by  JuBtioes  Wbbtbbook,  Davis  and 
Daniels.  In  that  ease  a  judgment  of  divorce,  on  the  g^und  of  adulteiy,  had 
been  rendered  against  MarshaU,  the  decree  containing  the  usual  statutory  pro- 
hibition against  his  marrying  during  the  life-time  of  the  complainant.  After- 
ward he  went  into  Pennsylvania  with  a  woman,  resident  of  this  State,  for  the 
purpose  of  being  married,  was  there  married,  and  immediately  returned  to  this 
State  and  resided  here.  In  an  action  to  dissolve  the  second  marriage,  on  the 
ground  of  the  wife's  adultery*  a  divided  court  held  that  the  parties  having  gone 
into  Pennsylvania  with  intent  to  evade  the  laws  of  New  Torlc,  and  with 
intent  to  resume,  followed  by  an  actual  resumption,  of  their  residence  in  the 
State,  the  validity  of  the  contract  was  to  be  determined  by  the  lex  domieilH, 
and  was,  therefore,  void.  This  was  the  opinion  of  Mr.  Justice  Westbrook, 
and  it  was  concurred  in  by  Mr.  Justice  Davis,  for  the  purpose  of  bringing  the 
question  before  the  court  of  last  resort,  but  Mr.  Justice  Daniels  dissented,  on 
the  ground  that  **  where  the  marriage  was  solemnized  between  the  plaintiff  and 
defendant  no  legal  disability  appears  to  have  stood  in  the  way.  It  must  there- 
fore be  assumed  to  have  been  then  lawful  and  binding  on  the  parties,  and  aU 
the  duties  and  obligations  of  that  relation  followed  its  solemnintion.  The 
law  of  this  State  did  not  extend  there,  and  it  did  not  prohibit  them  from  going 
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there  for  that  parpose ;  and  it  follows  that  when  th^  letumed  here  that  rdft- 
tion  aooompanied  them  with  all  its  dntiea  and  obUgatlona." 

In  SUveiMon  t.  Gray,  17  B.  Monr.  188,  a  man  and  the  widow  of  his  deoeaaed 
onolef  while  domiciled  in  KeDtuoky,  where  they  were  prohibited  from  maiv 
r3rlng,  went  into  Tennessee,  where  no  snoh  prohibition  existed,  and  were  there 
married,  and  thereupon  returned  to  Kentnoky,  and  the  court  of  the  latter  State 
pronounced  the  marriage  good.  So  in  Dickson  ▼.  Dickson^  1  Yerg.  110,  a  wonum 
diToroed  in  Keutuclcy  for  her  fault,  and  who  was  by  statute  prohibited  fEom 
marrying  again,  removed  to  Tennessee  and  there  married,  and  the  Tennessee 
court  held  the  marriage  valid. 

In  Pontfford  v.  Johnson,  2  Blatch.  ol,  the  United  States  Circuit  Court,  held 
by  Judges  Nbiaon  and  Bbtts,  decided  that  a  marriage  solemnized  in  New 
Jersey  between  residents  in  New  Yorlc  was  valid,  although  one  of  the  partial 
was  the  defendant  in  a  preceding  decree  of  divorce  in  this  State,  and  the  oomt 
added  that  the  ruling  would  be  the  same  even  if  the  parties  had  both  left  thli 
State  to  evade  the  statute.  So  in  Webb's  EataU,  1  Tuck.  872,  it  was  held  thas 
one  divorced  in  New  York  may  again  many  in  another  State. 

On  the  same  side  is  Mr.  Bishop  who  discusses  the  question  at  length  in  hia 
treatise  on  Marriage  and  Divorce,  2d  vol.,  9  688,  5th  ed. 

A  contrary  ruling  was  made  in  WiUiamsv,  Oates,  5  Ired.  68S,  where  retideota 
of  North  Carolina— one  of  whom  had  been  there  divorced  for  his  own  faolt, 
and  was  prohibited  from  again  marrying —went  into  South  Carolina  and  ware 
married  and  returned  to  North  Carolina.  The  court  held  the  marriage  void  in 
North  Carolina;  but  the  fact  did  not  appear  in  the  oaae  that  the  marriage  waa 
valid  in  South  Carolina,  and  the  Judge  who  delivered  the  opinion  aoppoaed  it 
waa  not  good  there.  —  Rsp. 


Shskman  y.  Wiluams. 

(U8Masa.48L) 
Lease  —  enietian^ 

A  leaee  of  a  *'  building  "  conTeya  the  land  under  the  eavea,  if  that  laad  ba 

owned  by  the  lessor. 
The  erection,  by  authority  of  the  lessor,  of  a  wall  upon  land  nnder  tlie  ea^ea 

of  a  leaaed  building  ia  a  breach  of  the  covenant  of  quiet  enjoyment. 

CONTBACT  to  recover  damages  for  the  Tiolation  by  the  defend- 
ants of  their  covenant  for  quiet  enjoyment  in  a  lease  ''of  a 
certain  brick  building  situated  in  said  Boston,  on  Milk  street,  so 
called,  opposite  the  Old  South  Ohuroh,  and  numbered  6,  7,  and  9, 
on  said  streef  The  lease  was  made  October  1^  1868^  for  tiie  tern 
of  seven  years  and  six  months  from  that  day. 
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At  the  trial  in  this  court  the  plaintiff  offered  evidence  that  upon 
the  execution  of  the  lease  he  entered  into  occupation  of  the  prem- 
ises, and  expended  about  $5,000  in  repairs,  and  by  himself  and  by 
tenants  under  him  continued  in  the  use  of  the  building;  that  at 
the  time  of  the  execution  of  the  lease  there  was  an  open  space  six 
or  eight  feet  wide,  southerly  and  south-westerly  of  the  demised 
building,  belonging  wholly,  except  a  strip  ten  inches  wide,  to  other 
parties  than  the  defendants;  that  Davis,  one  of  the  defendants, 
during  the  negotiations  for  the  lease,  told  him  that  some  of  the 
open  space  belonged  to  the  defendants;  and  it  was  admitted  at  the 
trial  that  in  fact  they  then  owned  a  strip  beyond  the  wall  of  the 
building,  parallel  with  the  side  thereof,  ten  inches  wide  and 
twenty-seren  feet  six  and  one-half  inches  long;  that  there  was  in 
fact  no  access  to  this  strip,  except  by  a  passage  way  across  an 
adjoining  estate  belonging  to  other  parties,  or  by  going  out  of  the 
windows ;  that  the  coying  and  eaves  of  the  demised  building 
extended  out  from  the  wall  about  ten  inches  over  this  strip  for  a 
part  of  the  way,  and  for  a  part  of  the  way  a  distance  less  than  ten 
inches;  and  that  the  droppings  from  the  eaves  were  carried  off 
from  them  by  a  gutter  along  the  coving;  that  the  plaintiff,  by 
going  through  the  passage  way  and  out  of  the  windows,  had  made 
some  use.of  this  strip  for  keeping  boxes,  barrels  and  lumber;  that 
there  were  nine  windows  in  the  rear  wall  of  the  building,  over  the 
ten-inch  strip,  giving  light  and  air  to  the  rear  of  the  building; 
that  these  windows  were  in  an  extension  of  the  original  building, 
built  beyond  its  original  rear  wall;  that  Henry  W.  and  William  H. 
Dutton,  in  1869,  became  the  owners  of  the  estate  adjoining 
southerly  and  south-westerly  on  the  demised  estate,  and  being 
about  to  build  thereon,  excavated  for  their  foundations,  on  their 
own  premises,  twenty-five  feet  below  the  surface  of  the  premises 
leased  to  the  plaintiff,  and  were  proceeding  to  erect  the  *^  Tran- 
script Building  '*  on  Washington  and  Milk  streets,  with  a  wall 
along  the  whole  line  of  the  demised  premises,  some  thirty  feet 
higher  than  the  top  of  the  leased  building;  that  in  consequence 
of  this  excavation  there  was  danger  that  the  leased  building  would 
fall,  and  that  portions  of  the  wall  and  of  the  floor  had  fallen  out; 
that  thereupon  the  plaintiff  gave  notice  to  the  defendants  that 
there  was  danger  of  the  wall  falling  out;  that  the  building  was 
tiien  braced  np,  and  a  cellar  twenty  feet  deep  was  dug  within  tea 
inoliea  cf  it^  so  that  the  building  was  liable  to  rink  down,  and  so 
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that  the  eastern  wall  was  broken  through;  that  after  this  the 
defendants  and  the  Dnttons  entered  into  an  agreement,  dated  Aprfl 
28,  1871,  the  material  portion  of  which  was  as  follows  : 

"  Whereas  said  Buttons  are  about  to  erect  a  building  on  their 
said  parcel  of  land,  and  the  parties  hereto  have  agreed  upon  build- 
ing a  party-wall  between  their  respective  estates,  as  hereinafter  pro- 
vided:''  '*  Said  Buttons  shall,  at  their  own  expense,  build  said  wall 
in  the  manner  following,  namely,  on  the  line  of  twenty-seven  fett 
six  and  one-half  inches,  as  shown  on  said  plan.  Said  wall  shall  be 
of  the  thickness  of  two  feet  below  the  level  of  the  jSrst  or  street 
story  flooring  of  the  building  to  be  erected  by  said  Buttons,  and 
of  the  thickness  of  sixteen  inches  above  said  level,  and  the  center 
line  of  said  wall  shall  be  two  inches  north-easterly  from  said  line 
of  twenty-seven  feet  six  and  one-half  inches,  and  parallel  there- 
with, provided  that  the  title  to  said  two  inches  belonging  to  said 
parties  of  the  first  part  is  not  hereby  divested;  said  parties  of  the 
first  part  shall  have  the  right  to  use  the  wall  so  to  be  built,  or  any 
part  thereof,  for  the  purposes  of  a  party- wall,  whenever  they  shall 
see  fit;  and  shall  pay  said  Buttons,  whenever  they  shall  use  the 
same,  one-half  the  value  of  so  much  thereof,  to  the  depth  of  four 
inches,  as  the  outline  of  any  building  they  shall  erect  may  oover^ 
and  to  the  height  and  length  they  shall  use  the  same/'     . 

There  was  evidence  that  when  this  agreement  was  made,  all 
parties  had  notice  of  the  plaintiff's  lease;  that  in  the  summer  and 
autunm  of  1871,  the  Buttons  built  the  wall,  as  set  forth  in  the  agree- 
ment, carrying  it  up  to  a  height  above  the  demised  building,  and 
dug  under  the  underpinning  of  the  building,  by  which  the  floor 
gave  way  to  some  extent;  that  they,  by  this  wall,  which  was  built 
close  to  the  wall  of  the  building,  closed  up  all  the  nine  windowB, 
entirely  excluding  light  and  air  from  that  side  of  the  building,  and 
making  some  rooms  totally  dark,  airless  and  useless;  that  they  cat 
off  the  coving  and  eaves  and  gutter,  by  reason  of  which  the  plain- 
tiff had  been  damaged  by  rain-water,  and  injured  to  the  amount  at 
several  thousand  dollars  a  year;  that  the  plaintiff  had  brought  suit 
for  these  injuries  against  the  Buttons,  which  suit  was  pending  in 
this  court;  and  that  he  had  paid  his  rent  and  performed  all  the 
covenants  in  the  lease  on  his  part  to  be  performed. 

Upon  this  evidence,  Mortok,  J. ,  directed  a  verdict  for  the  defend* 
■ntsy  and  reported  the  case  for  the  determination  of  the  full  oaarti 
with  the  agreement  that,  if  the  action  could  not  be  maJntained, 
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the  verdict  was  to  stand;  if  it  oould  be  maintained^  the  rerdict  was 
to  be  set  aside,  and  the  case  was  to  stand  for  trial 

/.  B.  Bicharebon,  for  phdntifL 

C.  T.  BussM,  for  defendants. 

Ekdioott,  J.  The  first  question  to  be  determined  on  this  report 
is,  did  the  lease  include  the  strip  of  land  ten  inches  wide  under  the 
eaves  in  the  rear  of  the  brick  building?  Did  it  pass  under  the 
description,  ''a  certain  brick  building  situated  in  said  Boston,  on 
Milk  street,  so  called,  and  numbered  five,  seven  and  nine,  on  said 
street  ?''  The  strip  ten  inches  wide  was  substantially  covered  by 
the  eaves  of  the  building,  and  was  owned  by  the  defendants.  The 
well-settled  rule  that  the  grant  of  a  house  carries  with  it  the  title 
to  all  the  land  under  the  house  which  the  grantor  owns,  extends  to 
all  the  land  covered  or  occupied  by  the  house  itself.  As  the  eaves 
are  a  part  of  the  building,  the  land  under  them  is  included  in  the 
description,  when  owned  by  the  grantor.  Where  land  is  conveyed, 
bounded  on  a  house  as  a  monument,  the  land  to  the  edge  of  the 
eaves  only  passes,  that  being  the  extreme  part  of  the  building;  so 
where  the  house  itself  is  granted  or  demised,  the  extreme  parts  of 
the  house  are  the  bounds  and  limits  of  the  conveyance,  and  such 
title  as  the  grantor  has  to  the  land  thus  occupied  by  the  whole  house 
passes  by  the  grant  or  demise.  Millett  v.  Fowh,  8  Cush.  150;  Oar- 
irey  v.  Willis^  7  Allen,  364.  By  the  conveyance  of  a  mill,  the  land 
under  the  mill  and  its  overhanging  projections  passes.  Blake  v. 
Clarky  6  Greenl.  436.  We  are  of  opinion,  therefore,  that  all  the  land 
under  the  eaves  was  included  in  the  lease,  and  passed  as  parcel 
under  the  description  of  the  "  brick  building.'' 

As  this  land  passed  under  the  lease  to  the  plaintiffs,  it  becomes 
necessary  to  inquire  whether  they  were  disturbed  in  their  enjoy- 
ment of  the  demised  premises  by  the  acts  of  the  defendants,  and 
can  maintain  this  action  for  breach  of  the  covenant  for  quiet 
enjoyment. 

Upon  the  facts  stated  in  the  report,  it  appears  that  the  party- 
wall  between  the  demised  premises  and  the  adjoining  estate, 
belonging  to  the  Dattons,  was  built  in  part  upon  the  land  under 
the  eaves  in  rear  of  the  brick  building  included  in  the  lease  to  the 
plaintiJESi    This  waU  was  built  by  the  Duttoni  under  an  agree- 
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ment  with  the  defendants,  and  by  their  authority,  and  for  then 
benefit.  This  authority  was  given  under  an  assumption  of  right, 
and  by  a  formal  agreement  to  which  the  plaintiffs  were  not  par- 
ties. The  act  of  the  Duttons  in  building  the  wall  under  these 
circumstances  must,  therefore,  be  taken  as  the  act  of  the  defend- 
ants done  under  an  assumption  of  title,  and  is  a  breach  of  the 
covenant  for  quiet  enjoyment  The  defendants  covenanted  against 
their  own  acts,  and  the  Duttons  built  the  wall  on  the  demised 
premises  by  their  authority.  It  was  not  the  act,  therefore,  of  a 
stranger,  but  of  the  lessors.  Crosse  v.  Toung,  2  Show.  425; 
ffurd  V.  FletcJier,  1  Doug.  43 ;  Lhyd  v.  Tomhiesy  1  T.  B.  671 ; 
Mdffor  of  New  York  v.  Mabie,  3  Kern.  151.  Its  effect  was  to 
deprive  the  plaintiffs  of  so  much  of  the  demised  premises  as  the 
party-wall  covered,  by  the  erection  of  a  permanent  structure 
thereon  changing  the  character  and  beneficial  enjojrment  thereof, 
and  the  defendants  are  responsible  therefor,  without  further  proof 
of  the  intent.  Royce  v.  OuggenJmm,  106  Mass.  201 ;  Upton  v* 
Towmend,  17  0.  B.  30. 

Where  a  tenant  is  evicted  from  a  material  portion  of  the  prem- 
ises, he  may  treat  it  as  an  eviction  from  the  whole,  and  may 
abandon  his  lease,  and  he  is  not  responsible  for  rent ;  nor,  if  he 
retains  possession  of  the  remainder,  can  the  lessor  recover  the  rent» 
Leishman  v.  Wkitey  1  Allen,  489 ;  Morrison  v.  Chadwick,  7  G.  B. 
266;  Ohristopher  v.  Austin,  1  Kern.  216.  But  if  he  prefers  to 
retain  possession  of  that  portion  from  which  he  has  not  been 
evicted,  he  may  maintain  an  action  for  the  breach  of  the  covenant 
for  quiet  enjoyment. 

In  an  early  case  where  a  messuage  with  a  garden  was  leased,  a 
covenant  for  quiet  enjoyment  was  held  to  be  broken  by  the  erection 
of  a  building  on  part  of  the  garden.  Kidder  v.  Westy  3  Lev.  167  ; 
Morris  v.  Sdgington,  3  Taunt  24 ;  Andrews  v.  Paradise,  8  Mod* 
318  ;  Rhodes  v.  Buttard,  7  East,  116. 

In  Ellis  V.  Welch,  6  Mass.  246,  it  was  held  that  a  lessee  could 
not  maintain  an  action  on  this  covenant  against  his  lessor,  hj 
reason  of  the  laying  out  of  a  town  way  over  a  portion  of  the 
demanded  premises.  See  Dudley  v.  IbUiott,  3  T.  R  584.  Bnt 
the  case  is  put  expressly  on  the  ground  that  the  lessee,  equally 
with  his  lessor,  has  his  remedy  under  the  statute  against  ilie  town, 
llie  court  says  that  the  oondusion  is  supported  on  prindple  by  flit 
cases  deciding  that  a  general  covenant  in  a  lease  for  qniet  enjoy* 
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meskt  extends  only  to  entries  and  interraptions  by  those  who  haTe 

title.    If  the  way  had  been  laid  ont  by  tiie  lessor^  the  case  would 

have  fallen  within  the  principle  stated.    See  also  CfKeefe  v.  Kmy^ 

nedy,  3  Gush.  325  ;  Dext&r  y.  Mahhy,  4  id.  14 ;  Whitney  r.  Dim- 

more^  6  id.  124;  Estabrook  t.  Smith,  6  Gray,  570;  Sprague  t. 

Baker,  17  Mass.  586.    The  plaintiffs  may,  therefore,  mainti^  this 

action  against  the  lessors,  and  recover  damages  for  snch  injury  as 

they  have  suffered  by  the  erection  of  the  party  wall  on  the  land  in- 

duded  in  their  lease.   But  they  cannot  recover  for  any  alleged  injury 

arising  from  the  erection  of  the  wall  on  the  land  of  the  Duttons. 

Bogee  Y.  Ouggenheim,  ubi  supra. 

Oaee  to  stand  for 


Bill  HuruvAcrnmive  Oompant  t.  Pbotidivob  jjtd  Nbw  Yobs 

8nSAH8HIP  COMPAKY. 


(l]81EaM.4«M 
Carrier  — Jlre  en  Mpbeard — UabiUiy  qf  owner.    JuritdieUan. 

A  loss  of  goods  bj  fire  on  board  the  veesel  upon  which  tliej  are  shipped,  the 
fire  happening  bj  the  neglect  of  the  oorpoiation  owning  the  yeeeel,  is  not  a 
loBi  ineaired  without  the  privlt j  or  knowledge  of  the  owners  of  the  vessel, 
under  the  U.  8.  Stat,  of  1851,  eh.  48,  limiting  the  liaUBty  of  ship-owners. 

The  jorisdiction  of  a  State  court  over  an  action  against  a  ship-owner  for  dam- 
age to  goods  by  a  fire  on  board  the  yessel,  happening  bj  the  aUeged  neglael 
of  the  sliip-owner,  cannot  be  affected  bj  subsequent  proceedings  institutsd 
by  the  shipowner  in  a  federal  ooorl  under  U«  a  Stat  1861,  eh.  48»  sad  tha 
rules  of  practice  in  admiraltj. 

ACTION  in  which  the  declaration  contained  a  count  in  oontraot 
-  alleging  that  the  defendants  were  common  carriers;  that  on 
Ifay  23, 1868,  the  phdntifEs  delivered  to  them  30  cases  of  unbleached 
cotton  cloth,  containing  89,691  yards,  of  the  value  of  $7,000,  which 
they  agreed  to  transport  safely  from  Providence  to  New  York  for 
a  compensation  agreed  to  be  paid;  that  they  did  not  transport  it 
safely,  but  that,  while  being  transported,  it  was  injured  by  fire  to 
the  amount  of  $6,000.  A  further  count,  in  tort,  alleged  that  thd 
defendants  so  carelessly  and  negligently  conducted  themselveB,  that 
tlie  doth  was  burned  while  being  transported.  Writ  dated  Sep 
tamber  36, 1870. 
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The  defendants  in  their  answer,  among  other  things  not  now 
material,  relied  npon  proceedings  had  in  the  District  Conrt  of  the 
United  States  for  the  sonthem  district  of  New  York,  nnder  the 
act  of  Congress  of  1851,  ch.  43,  entitled  "  An  act  to  limit  the  lia- 
bility of  ship-owners  and  for  other  purposes.''  ^ 

At  the  trial  in  this  conrt,  before  Ames,  J.,  it  appeared  that  the 
cotton  cloth  mentioned  in  the  declaration  was  delirered  at  LoweB 
to  the  Boston  &  Lowell  Railroad  Oompany  to  be  conyeyed  to  New 
York — by  railroad  to  Providence,  Bhode  Island,  and  thence  by 
the  defendants'  line  of  steamers ;  that  it  was  delirered  in  PiOTi- 
dence  to  the  defendants,  May  23, 1868,  and  put  on  board  their 
steamer,  the  Oceanus;  that  the  steamer  sailed  that  afternoon,  and 
arrired  in  New  York  the  next  morning,  Sunday,  but  none  of  the 
cargo  was  discharged  that  day;  that  Sunday  afternoon  a  fire,  which 

*  SacnoN  L  "  That  no  owner  or  owners  of  any  ship  or  vessel  shmU  be  sub- 
Jeet  or  liable  to  answer  for  or  make  good  to  any  one  or  more  person  or  person! 
any  loss  or  damage  which  may  happen  to  any  goods  or  merchandise  whatso- 
erer,  which  shaU  be  shipped,  taken  in,  or  put  on  board  any  such  ship  or  vessel, 
by  reason  or  by  means  of  any  fire  happening  to  or  on  board  the  said  ship  or 
vessel,  unless  snch  fire  is  caused  by  the  design  or  neglect  of  such  owner  or 


owners.** 


Skction  8.  **  That  the  liability  of  the  owner  or  owners  of  any  ship  or  vessel, 
for  any  embezzlement,  loss  or  destruction,  by  the  master,  officers,  mariners, 
passengers,  or  any  other  person  or  persons,  of  any  property,  goods  or  mer- 
chandise, shipped  or  put  on  board  of  such  ship  or  vessel,  or  for  any  loss,  dam- 
age or  injury  by  collision,  or  for  any  act,  matter  or  thing,  loss,  damage  or 
forfeiture,  done,  occasioned,  or  incurred,  without  the  privity  or  knowledge  of 
such  owner  or  owners,  shaU  In  no  case  exceed  the  amount  or  value  of  the 
Interest  of  such  owner  or  owners  respectively,  in  such  ship  or  vessel,  and  her 
freight  then  pending.** 

HB0TI0N4.  **That  if  any  such  embezzlement,  loss  or  destruction  shaU  be 
suffered  by  several  freighters  or  owners  of  goods,  wares  or  merchandise,  or  any 
property  whatever,  on  the  same  voyage,  and  the  whole  value  of  the  ship  or 
vessel,  and  her  freight  for  the  voyage,  shaU  not  be  sufficient  to  make  compen- 
sation to  each  of  them,  they  shall  receive  compensation  from  the  owner  or 
owners  of  the  ship  or  vessel,  in  proportion  to  their  respective  losses ;  and  for 
that  purpose  the  said  freighters  and  owners  of  the  property,  and  the  owner  or 
owners  of  the  ship  or  vessel,  or  any  of  them,  may  take  the  appropriate  pro* 
oeedings  in  any  conrt,  for  the  purpose  of  apportioning  the  sum  for  which  the 
owner  or  owners  of  the  ship  or  vessel  may  be  liable  amongst  the  parties  enti- 
tled thereto.  And  it  shaU  be  deemed  a  sufficient  com pUance  with  the  require- 
ments of  this  act,  on  the  part  of  such  owner  or  owners,  If  he  or  they  shaU 
transfer  his  or  their  interest  In  such  vessel  and  freight,  for  the  benefit  of  sadi 
laimants,  to  a  trustee,  to  be  appointed  by  any  oonrt  of  oompetent  Joriadlo- 
tion*  to  act  as  snch  tmitee  for  the  person  or  perions  idio  may  prove  to  be 
legaUy  entitled  thereto,  from  and  after  which  transfer  an  dalmi  and  proeeed- 
(ttss  against  the  owner  or  owners  shall  cease.*' 
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originated  in  one  of  the  defendants'  buildings  en  the  pier,  burned 
the  steamer  to  the  water's  edge,  and  destroyei  or  damaged  the 
cloth^  and  nearly  the  whole  of  her  other  cargo,  which  belonged  co 
various  shippers;  that  the  defendants,  having  been  sued  in  the  pres- 
ent action,  and  other  like  actions  having  been  brought  against 
them,  for  injuries  to  the  cargo,  in  New  York  and  elsewhere,  and 
desiring  to  contest  their  and  the  steamer's  liability  and  to  claim 
the  benefit  of  the  act  of  Congress,  filed  in  the  District  Court  of 
the  United  States  for  the  southern  district  of  New  York  a  libel, 
under  the  Rules  54-57  of  Practice  in  Admiralty,  setting  forth  the 
facts  and  circumstances;  that  upon  this  libel  the  District  Court 
caused  an  appraisement  to  be  had  of  the  amount  of  the  defendants' 
interest  in  the  steamer  and  in  her  freight  for  the  voyage,  and  made 
an  order  for  the  giving  of  a  stipulation,  with  sureties,  for  its  pay- 
ment into  court  whenever  ordered;  that  the  defendants  entered 
into  a  stipulation  in  conformity  with  the  order,  and  a  monition 
was  issued  against  all  persons  claiming  damages  for  the  loss  occa- 
sioned by  the  fire  on  board  the  steamer,  citing  them  to  appear 
before  the  court,  and  make  proof  of  their  claims,  on  or  before 
October  15,  1872,  and  designating  George  F.  Betts,  Esq.,  as  the 
commissioner  before  whom  the  claims  should  be  presented,  and 
ordering  public  and  other  notice  of  the  monition;  that  this  notice 
had  been  served  on  the  plaintiffs  as  well  as  on  all  other  claimants; 
and  the  court  made  an  order  upon  the  plaintiffs  and  the  other 
claimants,  which  had  been  served,  restraining  the  further  prosecu- 
tion of  all  and  any  suit  or  suits  against  the  defendants  in  respect  of 
any  such  claim  or  claims. 

The  plaintiffs  contended  that  the  fire  occurred,  and  the  steamer 
and  their  merchandise  was  burned,  by  the  neglect  of  the  defend- 
ants, and  not  by  their  design  ;  and  the  defendants  denied  any 
neglect.  The  plaintiffs  also  contended  that  if  the  fire  occorred 
by  the  neglect  of  the  defendants,  it  was  necessarily  with  their 
privity  or  knowledge;  this  the  defendants  denied. 

So  much  of  the  steamer  and  her  machinery  as  was  not  destroyed 
was  sold  by  the  defendants  November  21, 1868. 

The  defendants  contended  that  the  plaintiffs  could  not  maintain 
this  action,  the  District  Court  alone  having  jurisdiction.  Deem- 
ing the  determination  of  these  questions  important,  the  presiding 
judge  proceeded  no  further  with  the  trial,  but  reported  the  case 
for  the  consideration  of  the  full  court 
Vol.  XVin.  —  67 
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If  upon  the  foregoing  facts  the  plaintifCs  could  not  maintain 
thifl  action,  they  were  to  become  nonanit;  or,  if  the  case  ought  tc 
be  continued  to  await  the  ease  in  the  District  Oourt,  that  dispo- 
sition was  to  be  made  of  it;  otherwise,  the  case  was  to  stand  for 
trial  under  such  directions  as  the  court  should  give. 

«/.  0.  Abbott^  for  phuntifEs. 

J.  D.  Ball,  for  defendants. 

OaAY,  G.  J.*  This  action  is  brought  against  the  owners  of  a 
steamship,  to  recoTcr  for  the  loss  of  goods  of  the  phdntifC,  trans- 
ported from  Providence  to  New  York,  and  there,  on  May  23, 1868, 
before  they  had  been  discharged,  and  while  the  ship  was  lying  at 
the  defendants'  dock,  destroyed  by  a  fire  which  broke  out  in  the 
defendants'  buildings  on  the  adjoining  wharl 

It  appears  by  the  report  before  us,  that  the  defendants,  having 
been  also  sued  in  New  York  and  elsewhere  for  damages  to  other 
parts  of  the  cargo  by  the  same  fire,  filed  a  petition  on  May  14, 
1872,  in  the  District  (Jourt  of  the  United  States  for  the  southern 
district  of  New  York,  under  the  act  of  Congress  of  1851,  ch.  43, 
§§  3,  4,  and  the  54th  and  57th  Rules  of  Practice  in  Admiralty  of 
the  Supreme  Court  of  the  United  States,  claiming  the  benefit  of 
the  limitation  of  liability  provided  in  the  act  of  Congress;  alleging 
that  the  fire  was  not  caused  by  their  design  or  neglect,  and  that 
the  damage  resulting  therefrom  to  the  ship  and  cargo  was  done, 
occasioned  and  incurred  without  their  privity  or  knowledge;  setting 
forth  the  facts  and  circumstances  by  reason  of  which  they  claimed 
to  be  exempt  from  liability;  offering  to  pay  into  oourt  the  amount 
of  their  interest  in  the  ship  and  freight,  or  to  stipulate  for  such 
payment,  as  the  court  might  order;  and  praying  for  an  appraise- 
ment of  the  value  of  that  interest,  a  monition  to  all  persons  claim- 
ing such  damages  to  appear  and  make  proof  of  tiieir  daims,  a 
decree  ascertaining  the  amount  of  liability,  if  any,  and  tnnlHTig 
distribution  accordingly,  and  an  order  restraining  meanwhile  the 
prosecution  of  all  suits  against  them  in  respect  of  any  such  daims. 
A  stipulation  was  thereupon  ordered,  approved  and  given,  and  a 
monition  was  issued,  and  an  order  made  by  that  court,  and  served 

• 

*  MoBTON,  J.,  did  not  sit  tn  fhit 
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by  its  direction  upon  these  plaintiffs  in  Massachusetts,  and  other 
parties  in  other  Stetes,  restraining  the  farther  proseontion  of  their 
snits. 

At  the  trial  of  the  present  action,  the  plaintiffs  oontended,  and 
the  defendants  denied,  that  the  ship  and  goods  were  burned  by  the 
neglect  of  the  defendants,  and  that,  if  the  fire  ooenrred  by  their 
neglect,  it  was  necessarily  with  their  priyity  and  knowledge.  The 
defendants  contended  that  the  plaintiffs  conld  not  maintain  or 
prosecnte  this  action,  and  that  said  District  Oonrt  of  the  United 
States  alone  had  jurisdiction.  The  case  was  fcherenpon  reserved  for 
the  determination  of  the  full  court,  according  to  whose  opinion  a 
nonsuit  or  continuance  is  to  be  entered,  or  a  further  trial  ordered. 

By  the  act  of  Congress  of  1851,  ch.  43,  §  1,  in  the  absence  of 
express  contract^  no  owner  or  owners  of  any  ship  or  ressel  shall  be 
liable  for  any  loss  or  damage  by  fire  to  any  goods  on  board, ''  unlesa 
such  fire  is  caused  by  the  design  or  neglect  of  such  owner  or  owners/^ 
By  section  3,  their  liability  ^'f  or  any  embezzlement,  loss  or  destruction 
by  the  master,  officers,  mariners,  passengers,  or  any  other  person  or 
persons,"  of  any  goods  on  board,  '^  or  for  any  act,  matter  or  things 
loss,  damage  or  forfeiture,  done,  occasioned  or  incurred  without 
the  pririty  or  knowledge  of  such  owner  or  owners,"  shall  in  no  case 
exceed  the  amount  or  value  of  their  interest  in  the  ship  and  freight 
And  by  section  4,  if  such  loss  shall  be  suffered  by  several  owners  of 
goods  on  the  same  voyage,  and  the  whole  value  of  the  ship  and  her 
freight  for  the  voyage  shall  not  be  sufficient  to  make  compensation 
to  each.of  them,  they  shall  receive  compensation  from  the  owners  of 
the  ship  in  proportion  to  their  respective  losses;  and  for  that  purpose 
the  owners  of  the  goods,  or  the  owners  of  the  ship,  or  any  of  them, 
^'  may  take  the  appropriate  proceedings  in  any  court  for  the  pur- 
pose of  apportioning  the  sum  for  which  the  owner  or  owners  of  the 
ship  or  vessel  may  be  liable,  amongst  the  parties  entitled  thereto." 

The  object  of  the  act  of  Congress  is  to  exempt  the  owners  of 
ships  from  the  onerous  liability  to  which  they  were  held  by  the 
common  law,  as  common  carriers  or  otherwise,  for  the  acts  or  neg- 
lect of  their  servants  or  agents,  or  of  third  persons,  without  their 
own  knowledge  or  ooncurrence;  not  to  diminish  their  responsibility 
for  their  own  willful  or  negligent  acts.  Moore  ▼•  American  Trans- 
porUUion  Co^  34  How.  1;  WaiJcer  ▼•  IVamportaHm  Cb.,  3  WalL 
150.  If  a  loss  by  fire  is  caused  either  by  the  design  or  by  the  n^p- 
lect  of  the  owners  of  a  ship,  the  first  seetion  of  the  statute  does  not 
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limit  or  take  away  their  common-law  liability.  If  the  owners  are 
a  corporation,  the  president  and  directors  are  not  merely  the  agents 
or  servants,  bnt  the  representatives  of  the  corporation,  and  the 
tots,  intentions  and  neglects  of  such  ofScers  are  those  of  the  cor- 
poration itself.  Philadelphia^  Wilmi^igton  i&  Baltimore  Railroad 
J.  Quigley,  21  How.  202,210,  211;  Gihnan  v.  Eastern  Railroad,  13 
AUen,  433,  441.  To  hold  otherwise  would  be  wholly  to  exempt  all 
steamship  companies  from  losses  by  fire  of  goods  on  board  their 
ships,  however  carelessly  or  imperfectly  they  built  their  furnaces 
and  engines.  Such  a  construction  is  too  novel  and  unreasonable  to 
be  entertained. 

If  the  loss  was  occasioned  by  the  neglect  of  the  defendants,  it 
must  have  been  with  their  privity  or  knowledge,  and  the  provisions 
of  the  third  and  fourth  sections  of  the  act  of  Congress,  limiting 
the  amount  of  liability,  have  no  application. 

The  plaintiffs  seek  to  maintain  this  action  solely  upon  the  ground 
that  the  fire  by  which  their  goods  were  destroyed  was  caused  by 
the  defendants'  own  neglect,  and  they  have  the  right  to  have  that 
question  determined  by  a  jury.  A  proper  form  of  trying  that  ques- 
tion is  by  an  action  at  law.  Sutton  v.  Mitchell,  1  T.  B.  18;  Wilton 
▼•  Diekwn,  2  B.  &  Aid.  2;  Walker  v.  Boston  Insurance  Co.,  14 
Gray,  288. 

The  jurisdiction  of  this  court,  having  once  attached  by  the  bring- 
ing of  this  action,  could  not  be  defeated  by  subsequent  proceedings 
in  the  federal  courts.  Smith  v.  M'lver,  9  Wheat  532,  535;  Wal- 
lace v.  JfConnell,  13  Pet.  136;  Taylor  v.  Garryl,  20  How.  688; 
Mattett  y.  Dexter,  1  Curtis,  178;  Johnson  v.  Bishop,  1  Woolw.  824. 

By  the  express  provision  of  the  act  of  Congress  of  1793,  ch.  22, 
§  5,  and  the  decisions  of  the  Supreme  Court  of  the  United  States, 
the  federal  courts  have  no  authority  or  jurisdiction  to  grant  injuno- 
tions  to  stay  proceedings  in  any  court  of  a  State.  Diggs  v.  Wolcottf 
4  Cranch,  179;  Peck  v.  Jenness,  7  How.  612,  625.  The  order  of 
the  learned  district  judge,  so  far  as  it  undertook  to  restrain  the 
jxrosecution  of  the  present  action,  was  therefore  a  nullity. 

The  only  cases  cited  in  support  of  that  order,  in  the  opinion 
reported,  In  re  Providence  &  New  York  Steamship  Co.,  6  Benedict, 
124,  are  the  decisions  of  Mr.  Justice  Siobt,  In  re  Carlton,  5  Law 
Bep.  120,  and  of  Judge  Bbttb,  In  re  Smith,  1  N.  T.  Leg.  Obs.  291. 
which,  BO  far  as  they  aflSrm  such  an  anthoiitj  in  the  federal  courts 
nnder  the  bankrupt  act  of  1841,  were  overruled  by  the  nnanimoiu 
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judgment  of  the  Supreme  Oourt  in  Peck  y.  Jenness,  uhi  supra.  If 
such  an  authority  exists  under  the  bankrupt  act  of  1867  (which 
has  never  been  recognized  by  the  Supreme  Oourt  of  the  United 
States  or  by  this  oourt),  it  depends  upon  the  peculiar  prorisions  of 
that  act,  and  the  ezclusive  jurisdiction  of  the  federal  courts  in  mat* 
ters  of  bankruptcy.    See  IT.  S.  Rev.  Stats.,  §§  720,  5106. 

There  is  nothing  in  the  decision  of  the  Supreme  Oourt  in  Nor- 
wich  Co.  T.  Wrighty  13  Wall.  104,  or  in  the  admiralty  rules  of  that 
court,  id.  xii,  xiii,  to  control  our  conclusion.  In  that  case,  a  libel 
in  admiralty  in  personam  was  filed  in  the  District  Court  of  the 
United  States  in  Oonnecticut,  to  recover  for  a  loss  occasioned  by 
the  neglect  of  the  master  and  mariners  of  the  respondents'  steamer, 
and  there  was  no  suggestion  of  neglect,  privity  or  knowledge  on 
the  part  of  the  respondents  themselves.  The  District  Oourt,  and 
the  Oircuit  Oourt  on  appeal,  entered  a  decree  for  the  libellant,  not- 
withstanding a  petition  filed  by  the  respondents,  suggesting  that 
proceeding  in  rern  against  the  steamer  had  been  commenced  in 
behalf  of  the  same  libellants  in  a  District  Oourt  in  New  York. 
The  Supreme  Oourt  afSrmed  the  decree  in  Oonnecticut,  but  directed 
further  proceedings  there  to  be  suspended  for  a  reasonable  time  to 
enable  the  owner  of  the  vessel  to  file  a  proper  petition  in  the  Dis* 
trict  Oourt  in  New  York,  under  section  4  of  the  act  of  Oongress,  for 
apportioning  the  damages  sustained  by  various  parties.  In  that 
case,  all  the  proceedings  were  in  admiralty  in  the  federal  courts; 
and  there  is  nothing  in  the  opinion  of  the  Supreme  Oourt,  or  in  its 
rules  upon  the  same  subject,  which  warrants  the  inference  that  it 
intended  to  disregard  the  act  of  Oongress  of  1793,  or  its  own  previ- 
ous adjudications,  reafiSrmed  in  the  same  volume  in  Watson  ▼• 
Jones,  13  WalL  679,  719,  upon  the  subject  of  injunctions  to  stay 
proceedings  in  the  State  courts. 

There  is  indeed  an  obiter  dictum  on  page  123,  that  **  it  is  also 
evident  that  the  State  courts  have  not  the  requisite  jurisdiction  ^ 
to  entertain  proceedings  for  the  apportionment  of  damages  under 
the  act  of  Oongress.  Unless  that  dictum  is  to  be  restricted  to  the 
case  then  in  judgment,  in  which  proceedings  were  already  pending 
in  the  federal  courts,  we  cannot  yield  our  assent  to  it,  in  view  of 
the  pi^visions  of  the  Oen.  Stats.,  ch.  113,  §  2,  conferring  upon  this 
oourt  jurisdiction  in  equity,  in  '*  cases  in  which  there  are  more 
ihan  ^o  parties  having  distinct  rights  or  interests  which  cannot 
be  justly  and  definitely  decided  and  adjusted  in  one  action  at  the 


534  *     MASSACHUSETTS, 


Fowle  ▼.  Wftid. 


common  law/'  and  abo  **  acoording  to  the  usage  and  piaotioe  of 
courts  of  equity,  in  all  other  oases  where  there  is  not  a  plain,  ade- 
quate and  complete  remedy  at  law/'  and  of  the  &ot,  noticed  on 
page  119  of  the  same  opinion,  that  the  earlier  statutes  of  Great 
Britain,  as  well  as  of  this  Commonwealth  and  of  the  State  of  Maine, 
upon  the  same  subject,  from  which  the  act  of  Congress  was  derived, 
expressly  authorized  such  proceedings  to  be  by  bill  in  equity.  Stats. 
7  Geo.  II,  c.  15,  §  2;  26  Geo.  Ill,  c.  86,  §  4;  53  Geo.  Ill,  o.  159,  §  7; 
Stat.  1818,  ch.  122;  Bev.  Stats.,  ch.  32,  §  2;  Gen.  Stats.,  ch.  52,  §  19; 
Stat  of  Maine  of  1821,  ch.  14,  §  9;  Bev.  Stats,  of  Maine  of  1840, 
ch.  47,  §  9. 

But  this  case,  in  its  present  aspect,  does  not  require  us  to  con- 
aider  the  extent  of  the  equitable  jurisdiction  of  this  court,  or  what 
weight  may  hereafter  be  given  to  any  proceedings  in  the  federal 
courts,  in  case,  after  a  verdict  for  the  plaintiffs  in  this  action,  the 
defendants  shall  move  for  a  stay  of  judgment  or  of  execution.  It 
is  sufScient  now  to  decide  that  there  is  nothing  in  the  proceedings 
of  the  District  Court,  or  in  the  decisions  or  rules  of  the  Supreme 
Court  of  the  United  States,  which  should  induce  this  court  to 
suspend  the  exercise  of  its  jurisdiction  to  try  this  action  upon  its 
merits. 

Case  to  dand  for  triaL 


Fowls  t.  Warix 
a]siUM.MM 

Baimagm — vMomurB  of, 

Om  to  whom  shaxes  of  slock  had  been  pledged  m  eoUatenl  seeiirity  aoU 
them  wrangfoll J,  bat  lor  the  fall  nuurket  price  at  the  time.  Upon  a  bill  la 
eqoitj  to  redeem  the  shares,  M(i,  that  theplaintiirwas  entitled  to  be  placed 
in  the  same  poeition  as  if  the  sale  had  not  been  made ;  and  that  the  defend- 
ant might  be  charged  with  the  valae  of  the  shares  at  the  time  of  filing  the 
bUL 


BILL  in  equity,  filed  by  Seth  W.  Fowle,  the  plaintifPs  intestate, 
to  redeem  twenty  shares  of  Worcester  and  Nashua  Railroad 
stock  from  a  pledge  to  the  defendant,  on  which  the  defendant  had 
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reodved  Bereral  dividends.  The  bill  prayed  for  an  aooonnt  and 
for  an  order  for  the  transfer  and  surrender  of  the  shares,  on  pay- 
ment of  what  should  be  adjudged  justly  due  thereon  from  the 
plaintifFy  and  for  other  relief. 

At  the  hearing  before  Quay,  J.,  upon  bill,  answer,  replication 
and  evidence  taken  by  a  commissioner,  it  appeared  that  the  twenty 
shares  were  part  of  a  lot  of  eighty  shares  belonging  to  the  intestate, 
the  certificates  whereof,  indorsed  in  blank,  he  delivered  to  a  broker 
whom  he  employed  to  borrow  $3,200  for  him.  This  broker  em- 
ployed a  sub-broker  to  find  the  money.  The  sub-broker  pledged 
the  eighty  shares  to  the  defendant  to  secure  a  cash  advance  of 
•3,200  and  an  old  debt  of  his  own  to  the  defendant  of  about  $400, 
making  together  $3,590.97,  for  which  amount  the  sub-broker  gave 
a  borrowed  and  received  memorandum  to  the  defendant,  payable 
on  demand,  signed  by  himself  '^trustee,''  with  the  eighty  shares  as 
collateral  security,  and  made  a  verbal  contract  with  the  defendant 
as  to  the  rate  of  interest  and  duration  of  the  loan. 

This  transaction  was  made  under  such  circumstances,  that  the 
court  held  that  the  defendant  had  sufficient  notice  to  affect  him 
with  knowledge  of  the  sub-broker's  want  of  authority  to  pledge  the 
stock  as  security  for  more  than  the  $3,200  advanced  in  cash  at  the 
time,  and  a  certain  rate  of  interest 

The  plaintiff's  intestate  received  from  his  broker  only  $3,000  of 
the  money,  and  this  not  at  one  time ;  and  having  after  some  delay 
ascertained  that  the  stock  was  in  the  defendant's  hands,  he  notified 
him  that  the  stock  belonged  to  him,  the  intestate ;  but  the  defend- 
ant refused  to  recognize  any  but  his  own  and  the  sub-broker's 
interest  in  the  stock.  An  arrangement  was  afterward  made  by 
which  the  defendant  transferred  sixty  shares  to  the  plaintiff's  intes- 
tate on  his  paying  $3,000,  and  giving  an  obligation  to  save  the 
defendant  harmless,  leaving  the  question  of  the  rights  of  the  parties 
in  connection  with  the  remaining  shares  to  be  settled  afterward. 
The  defendant  never  recognized  any  ownership  or  interest  of  the 
plaintiff's  intestate  in  the  stock,  and  always  refused  to  come  to  any 
adjustment  as  to  the  twenty  shares,  except  upon  the  basis  of  the 
plaintiff's  admitting  the  validity  of  the  pledge  as  made  to  him,  and 
paying  the  balance  of  his  demands  against  the  sub-broker,  he 
always  claiming  that  at  the  time  of  the  transaction  he  had  no 
kn3wledge  that  any  one  but  the  sub-broker  had  an  interest  in  tbe 
stock.    Some  time  before  the  filing  of  the  bill  the  plaintifl's  conn- 
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Bel  requested  the  defendant  to  come  to  an  adjustment  with'  him,  to 
which  the  defendant  replied  in  writing  that  he  had  sold  most  of 
the  shares  pledged  to  him,  to  reimburse  himself,  but  that  he  had  a 
small  balance  of  money,  with  three  shares  of  the  stock,  in  his 
hands,  which  he  was  ready  to  hand  to  the  sub-broker  or  to  deliver 
upon  his  order  at  any  time. 

The  sales  of  the  said  seventeen  shares  by  the  defendant  were  ad- 
judged by  the  court  to  have  been  unlawful  and  void  as  against  the 
plaintiff ;  but  the  prices  obtained  were  admitted  to  be  the  market 
value  of  the  stock  at  the  times  of  the  sales.  There  was  no  evidence 
that  the  plaintiff's  intestate  ever  offered  to  redeem  the  shares  by 
the  payment  or  allowance  of  any  thing  except  the  $3,000,  for  which 
the  defendant  had  a  just  claim  on  the  stock  as  against  him,  till  the 
filing  of  the  bill  which  contained  such  an  offer. 

A  final  decree  was  entered  charging  the  defendant  among  other 
things,  with  the  agreed  market  value  of  the  seventeen  shares  sold, 
at  the  time  of  the  filing  of  the  bill,  with  interest  since,  and  with 
the  dividends  declared  on  the  shares  after  their  sale  and  before  the 
filing  of  the  bill,  with  interest  upon  them. 

The  defendant  appealed  from  so  much  of  the  decree  as  fixed 
the  time  when  the  value  of  the  seventeen  shares  sold  was  to  be 
determined* 

H.  L.  Hazelton,  for  defendant 

J.  Z.  English^  for  plaintiff. 

Ames,  J.  The  only  question  raised  upon  this  appeal  is  as  to 
the  propriety  of  adopting  the  time  of  the  filing  of  the  bill  as  the 
period  for  the  valuation  of  the  shares  with  which  the  defendant  is 
to  be  charged. 

If  the  defendant  by  his  own  wrongful  act  has  incapacitated  him- 
self from  returning  the  seventeen  shares  which  he  has  undertaken 
to  dispose  of,  he  cannot  complain  if  he  is  required  to  replace  every 
thing  in  statu  qtio,  so  far  as  it  can  be  done.  If  the  sale  was 
unlawful  and  void  as  against  the  plaintiff,  he  is  entitled  to  all  the 
advantages  that  he  could  have  had  from  the  shares  if  they  had 
not  been  sold  at  alL  Among  those  advantages  is  the  right  of 
Judging  for  himself  whether  to  keep  or  to  sell  them,  and  as  to 
the  best  time  to  sell,  if  he  should  see  fit  to  sell  them.    To  phioe 
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him  substantially  in  the  same  position  as  if  the  wrongful  act  of 
the  defendant  had  not-  ocenrredy  would  require  that  he  should 
recover  for  damages  a  sum  of  money  which  would  enable  him  to 
purchase  seventeen  new  shares,  to  replace  those  which  have  been 
taken  from  him,  with  such  additional  sum  as  would  indemnify 
him  for  the  dividends  which  he  has  lost  since  the  sale,  and  also  an 
equitable  allowance  for  interest  It  is  in  vain  for  the  defendant  to 
insist  that  when  he  made  the  sale  he  obtained  the  full  market  price 
of  that  time*  The  plaintiff  was  not  a  party  to  that  sale,  and  was 
not  bound  by  it.  The  defendant  had  no  right  to  make  the  sale. 
All  that  he  could  lawfully  do  was  to  hold  the  shares,  and  have  them 
forthcoming  for  the  true  owner  on  demand.  But  instead  of  so 
doing,  he,  by  his  own  fault,  has  caused  the  plaintiff  to  lose  them, 
and  the  only  equitable  remedy  is  to  replace  them,  or  to  enable  the 
plaintiff  to  do  so  for  himself.  Sewall  v.  Boston  Waier  Power  Co.  9 
4  Allen,  277;  Mnery  v.  Parrott,  107  Mass.  95. 

The  argument  for  the  defendant  and  the  authorities  cited  on  his 
behalf  do  not  appear  to  us  to  be  applicable  to  the  circumstances  of 
the  case.  In  the  common-law  action  of  trover,  the  rule  of  dam- 
ages is  undoubtedly  the  value  of  the  chattel  in  controversy  at  the 
time  of  the  conversion.  So,  also,  in  an  action  for  non-fulfillment  of 
a  contract  to  deliver  stock,  the  measure  of  damages  would  ordinarily 
be  the  value  at  the  time  when  it  should  have  been  delivered,  or  if 
no  time  of  delivery  had  been  named  in  the  contract,  the  time  when 
it  was  demanded.  But  in  the  case  before  us  the  plaintiff  seeks, 
and  is  entitled  to  have,  the  specific  equitable  remedy  of  being 
replaced  in  his  original  position.  His  claim  is  not  damages  for 
breach  of  a  contract  or  for  a  wrongful  conversion  of  property,  but 
to  compel  the  reconveyance  of  shares  which  ought  to  be  in  the 
defendant's  hands  at  this  moment     2  Story^s  Eq.,  §  1263. 

We  see  no  ground  for  saying  that  there  has  been  such  laches  on 
the  plaintiff's  part  as  to  interfere  with  his  right  to  maintain  the 
present  suit  'It  appears  that  before  selling  the  shares  the  defendant 
had  full  notice  of  the  plaintiff's  claim,  and  of  the  defect  of  his 
own  title.  After  assuming  the  responsibility  of  acting  upon  his 
own  judgment,  and  setting  the  plaintiff  at  defiance,  the  defendant 
is  in  no  position  to  complain  that  the  suit  was  not  commenced  at 
once. 

Decree  affirmed. 
Vol.  XVm.  —  68 
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Oorrifing  coneeaM  fBeapoM — tDhat  nU  dtfen$eto. 

Oa  indietment  for  carrjing  a  concealed  weapon,  it  \a  not  a  good  or  inffldeiit 
ezeoae  or  defense,  under  the  statute,  for  the  defendant  to  show  that  he  was 
on  his  own  premises  when  he  so  carried  such  weapon,  nor  will  it  constituta 
anj  excuse  for  so  wearing  a  weapon,  to  show  that  the  accused  was  In  fear 
or  even  danger  of  being  attacked. 

INDICTMENT  for  carrying  concealed  weapons.    The  opiniofn 
states  the  case. 

John  Carrollf  for  appellant. 

J.  B.  Montgomerjf,  Attorney-General,  for  appellee. 

OsMOy  J.  At  the  October  term,  1871,  the  appellant  was 
indicted  in  the  Ashley  Gircnit  Oonrt  for  carrying  a  conoealed 
weapon. 

Aiter  the  return  of  the  indictment  into  court,  there  appears  in 
the  transcript  what  purports  to  be  an  order  of  court,  referring  the 
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indiotment  to  B.  S.  Oubbt,  a  jofitice  of  the  peaoe»  for  hearing  and 
flnal  determinationy  followed  by  what  purports  to  be  a  trial,  con* 
▼lotion  and  judgment  before  the  jnstioe  of  the  peace,  and  an 
appeal  back  to  the  Oiionit  Ooort.  This  whole  proceeding,  thus 
had  ontaide  of  the  Circm««  Court,  was,  certainly,  without  authority 
of  law.  But  no  exception  was  taken  thereto,  and  the  appellant 
appeared  to  the  indictment  in  the  Circuit  Court,  and  at  the  April 
term,  1872,  a  trial  was  had  by  a  jury,  the  appellant  found  guilty, 
and  a  fine  of  twenty-five  dollars  assessed  against  him,  for  which 
judgment  was  reooyered.  He  moved  for  a  new  trial;  his  motion 
was  oyerruled;  he  excepted^  and  appealed  to  this  court. 

The  bill  of  exceptions  recites  that  the  State,  to  maintain  the 
issue  on  her  part,  proved  by  Hugh  Oillick  and  Eliza  GiUick,  that 
they  rented  appellant's  house  in  1871,  and  that  about  the  6th  of 
August  of  that  year,  the  defendant  had  a  pistol  in  the  breast 
pocket  of  his  coat,  and  took  it  away  with  him  when  he  left  the 
house* 

The  appellant  then  offered  to  prove  by  R  A.  Boyd  that,  shordy 
before  the  first  of  that  August,  he  had  told  him  of  certain  thread 
that  had  been  made  against  him;  but,  upon  objection,  the  court 
refused  to  allow  Boyd  to  so  testify,  to  which  the  appellant  excepted. 
The  court  gave  two  instructions  for  the  State,  to  which  no  objection 
was,  or  could  properly  have  been  made.  The  appellant  then  moved 
the  court  to  charge  the  jury.  First  ''If,  from  the  evidence 
adduced,  the  jury  believe  that  the  defendant  was  in  his  own  house 
at  the  time  he  is  chaiged  with  having  a  pistol  in  his  pocket,  and 
that  he  did  have  said  pistol  in  his  pocket,  they  will  find  the  defend* 
ant  not  guilty.^' 

Second.  **  If,  from  the  evidence  adduced,  the  jury  believe  that 
the  defendant  had  reason  to  believe,  and  did  believe  lliat  he  was  in 
danger,  at  any  unknown  moment,  of  receiving  great  bodily  violence, 
or  that  his  life  was  in  danger,  they  will  find  the  defendant  not 
guilty.''  Both  of  which  the  court  otrermled,  to  which  the  appel* 
lant  excepted. 

The  last  instruction  was  entirely  abstract  It  was  not  law  under 
any  state  of  &ots.  The  other  instruction  was  not  sustained  by  the 
evidence,  except  in  so  far  as  the  witness  said  he  had  the  pistol  in 
his  pooket  before  he  left  the  house,  and  that  constituted  no  def ensa 
There  is  no  provision  in  the  statute  excusing  a  party  when  canjing 
a  pistol  concealed  as  a  weapon  of  his  own  premises,  nor  would  it 
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oonstitate  any  exonse  for  so  wearing  a  weapon,  to  show  that  thi 
aoonsed  was  in  fear  or  even  in  danger  of  being  attacked. 

As  held  by  this  court  in  the  case  of  Buzzard  y.  The  Siate^  4  Aik. 
18,  a  constitutional  right  to  bear  arms  in  defense  of  person  and 
property  does  not  prohibit  the  legislature  from  making  such  police 
legulations  as  may  be  necessary  for  the  good  of  society,  as  to  the 
manner  in  which  such  arms  shall  be  borne.  Neither  natural  nor 
constitutional  right  authorizes  a  citizen  to  use  his  own  property  or 
bear  his  own  arms  in  such  way  as  to  injure  the  property  or  endan- 
ger the  life  of  his  fellow-citizen,  and  these  regulations  must  be 
left  to  the  wisdom  of  the  legislature,  so  long  as  their  discretion  ia 
kept  within  reasonable  bounds.  And  it  is  not  unreasonable  for  the 
legislature  to  enact  that  deadly  weapons  shall  not  be  worn  con- 
oealed,  that  those  associating  with  the  bearer  may  guard  against 
injury  by  accident  or  otherwise. 

The  record  does  not  show  sufficient  eyidence  in  every  particular, 
but  the  bill  of  exceptions  does  not  show  that  all  the  evidence  ii 
oopied  in  the  record,  hence  the  presumption  is  in  favor  of  the  find* 
ing.  Upon  the  whole  record  we  find  no  error  to  the  prejudice  of 
the  defendant,  and  the  judgment  of  the  Ashley  Circuit  Court  is 

affirmed 

Affirmed* 
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Badqley  v.  Votrain. 

(68  111.  26.) 

Trust  —  unless  perfectly  created  wiU  not  he  enforced 

11  a  trust  is  perfectly  created,  so  that  the  donor  has  nothing  more  to  do,  and 
the  one  seeking  to  enforce  it  has  need  of  no  further  conveyance,  and  nothing 
is  required  of  the  court  to  give  effect  to  it  as  an  executed  trust,  it  will  be 
given  effect  notwithsttinding  want  of  consideration  and  of  change  in  the 
possession  of  the  property  But,  if  the  transaction  is  incomplete,  the  court 
will  not  complete  it  without  first  inquiring  into  its  origin  and  consideration. 

By  an  instrument  in  writing,  D.  assigned  to  his  grandson  V.  112,000,  in  notes 
and  mortgages,  the  amount  to  be  taken  by  V.  after  the  death  ot  D.—  D  to 
retain  the  mortgages  and  notes  during  his  life.  There  was  no  declarntion 
of  trust  in  the  instrument  in  favor  of  V.  On  the  back  of  certain  notes  and 
mortgages  D.  had,  nearly  six  months  before  the  execution  of  said  instru- 
ment, written  and  signed  assignments  thereof  to  V.  D.  kept  possession  of 
the  notes  and  mortgages  until  his  death. 

Held,  (1)  that  the  instrument  was  a  mere  testamentary  disposition  of  the 
$12,000,  and  not  being  duly  executed  as  a  will,  could  not  take  effect  as  sucii. 
(2)  that  there  being  no  consideration,  the  court  would  not  complete  what 
it  found  imperfect  and  establish  a  trust ;  (3)  that  the  notes  mentioned  could 
under  the  statute  be  assigned  only  by  indorsement  and  delivery,  and  not  by 
a  separate  instrument ;  (4)  that  the  assignment  written  on  the  notes  did 
not  make  a  complete  transaction,  and  the  court  would  not  complete  it. 
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BILL  ineqnity^y  August  Votraiii  agamst  Anthony  8.  Btdglqr^ 
administrator  of  the  estate  of  Etienne  Deshayes  and  othen^ 
grandchildren  and  next  of  kin  of  said  intestate.  The  oomplainanfc 
was  also  grandchild  of  the  intestate.  The  complainant  asked  that 
the  admiiiistrator  transfer  to  him,  before  dividing  said  estate,  estate 
which  he  claimed  to  be  due  him  under  the  following  oircumstanoei. 
On  the  6th  of  September,  1871,  said  intestate  was  the  owner  of 
ten  promissory  notes  of  yarious  amounts.  On  five  of  these  notei^ 
which  were  secured  by  mortgages,  he  had,  on  the  27th  of  Marah. 
preyious,  written  the  following: 

*'  For  Talue  received,  I  hereby  assign  the  within  note,  with  mort-^ 
gage,  to  August  Yotrain,  this  27th  day  of  March,  1871. 

^'EnBiTKB  Dbshatib.'' 

There  was,  however,  no  evidence  as  to  the  purpose  or  natoie  of 
the  transaction.    On  the  6th  of  September,  1861,  the  following 

instrument  was  executed  by  intestate: 

**  Enow  all  men  by  these  presents,  that  I  have  assigned  to  Augoft 
Votrain  the  sum  of  $12,000  of  my  property,  which  amount  he  is 
to  draw  before  my  property  is  divided;  and  he  is  to  inherit  one- 
third  of  the  rest  of  my  property,  which  is  to  be  divided  into  three 
parts,  after  my  death.  The  $12,000  which  I  have  assigned  to  him 
consists  of  $9,800  mortgages  and  $2,200  in  notes,  which  I  have- 
assigned  upon  these  conditions: 

**  First  —  That  I  retain  said  assigned  mortgages  and  notes,  and 
receive  the  interest  thereof  during  my  life. 

'^  Secondly — That  I  promise  to  pay  said  August  Votrain,  yeaity, 
1200,  the  first  payment  to  be  made  January  1, 1872,  and  $200  every 
year  thereafter. 

**  Thirdly  —  These  foregoing  conditions  are  expressly  understood 
to  be  upon  the  condition  that,  if  the  said  August  Yotrain  should 
die  before  my  death,  the  amount  of  property  so  assigned  shall  xevvrt 
to  me  and  remain  my  property  as  if  it  had  not  been  assigned  ta 
him,..and  this  instrument  of  writing  shall  be  null  and  void» 

<'  BelleviUe,  HL,  September  6,  1871. 

'<  Etixkhb  Deshatxb  [sbal]. 

''  Aueusi  +  Vonuni  [8bal]» 

"  0.  T.  Blleb,  witness.** 
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At  the  time  of  intestate's  death,  which  took  place  Febmary  14, 
1872,  it  was  alleged  that  he  was,  in  addition  to  the  notes  and  mort- 
gages held  by  him,  the  owner  of  personal  property  worth  $1,000, 
and  no  other  property,  bat  it  appeared  that  it  would  take  all  the 
notes  and  mortgages,  both  indorsed  and  onindorsed,  to  make  np 
the  112,000,  and  that  there  was  no  other  property.  Intestate  was 
about  84  years  old  in  September,  1871.  llie  court  below  granted 
the  prayer  of  the  bill,  and  defendants  brou^^t  the  oase  by  writ  of 
error  to  this  court. 

Alanao  &  WUderman,  for  plaintifls  in  error. 

JamM  M.  DiU,  for  defendant  in  error. 

M0AI1LI8TEB,  J.  This  case  is  clearly  distinguishable  from  that 
of  Otis  T.  Bechwith,  49  HI.  121,  relied  on  by  counsel  for  defendant 
in  error.  In  that  case  the  subject-matter  of  the  settlement  was  a 
policy  of  insurance  upon  the  life  of  the  settlor,  which  was  not 
assignable  at  law.  The  instrument  of  assignment  contained  an 
express  declaration  of  trust  in  favor  of  the  donor's  three  sons.  The 
donor,  upon  executing  it,  gave  explicit  notice  of  the  fact  of  the 
assignment  and  its  purpose  to  both  the  assignee  and  the  insurance 
company.  Whereupon  the  former  made  a  formal  acceptance  of  the 
trust,  and  the  latter  noted  the  assignment  in  their  books,  in  accord- 
ance with  their  regulations  in  such  cases.  The  donor  had  dona 
CTery  thing  in  his  power  essential  to  the  completion  of  the  transac- 
tion. The  deliyery  of  the  policy  to  the  assignee  was  not  essentiaL 
No  further  conveyance  from  the  donor  was  requisite.  The  trust 
was  perfectly  created,  and  nothing  was  required  of  the  court  but  to 
give  it  effect  as  an  executed  trust. 

But  the  case  in  hand  differs  in  essential  particulars.  Here,  there 
is  no  declaration  of  trust,  and  we  are  satisfied,  from  a  careful  exam- 
ination of  the  instrument  of  September  6, 1871,  that  the  donor  had 
no  intention  of  thereby  creating  the  relation  of  trustee  and  eestui 
que  trust  between  himself  and  defendant  in  error  in  respect  to  any 
fund  or  choses  in  action.  That  instrument  is  wholly  executory  in 
its  effect,  and,  aside  from  the  promise  by  the  donor  to  pay  defend- 
ant $200  annually,  during  the  donor's  life,  it  is  wholly  testamen- 
tary m  its  nature.  So  far  as  the  provision  is  concerned,  requiring 
112,000  to  be  paid  over  to  defendant  out  of  the  donor's  estate  aftoi 
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hiB  death,  and  then,  that  defendant  snonld  take  one-third  of  the 
residue,  the  instroment  purports  to  be,  and  is,  a  mere  testamentary 
disposition  of  the  donor's  estate,  not  executed  in  conformity  with 
the  Statute  of  Wills,  and  we  would,  therefore,  be  no  more  justified 
in  inferring  an  intention  on  the  donor's  part  to  constitute  himself 
trustee,  during  his  life,  of  the  property  out  of  which  the  $12,000 
were  to  be  paid  to  defendant,  than  if,  instead  of  this  instrument^ 
he  had  made  a  will  containing  the  same  provision.  These  proposi- 
tions we  regard  as  clear  and  incontrovertible. 

If,  then,  there  is  the  absence  of  an  express  declaration  of  trust 
and  of  an  intention  to  create  one  on  the  part  of  the  donor  in  favor 
of  defendant,  what  is  the  precise  nature  of  the  relief  sought  by 
defendant,  in  bringing  his  bill  in  the  court  below?  It  was  to  obtain 
the  assistance  of  a  court  of  equity  to  constitute  him  cettui  que  tmsi 
upon  this  voluntary  instrument. 

In  Ellison  v.  EUison^  6  Yes.  656,  Lord  Eldok  said:  ^'I  take  the 
distinction  to  be  that,  if  you  want  the  assistance  of  the  court  to 
constitute  you  cestui  que  trust,  and  the  instrument  is  voluntary, 
you  shall  not  have  that  assistance  for  the  purpose  of  constituting 
you  cestui  que  trust,  as,  upon  a  covenant  to  transfer  stock,  etc.,  if 
it  rests  in  covenant,  and  is  purely  voluntary,  this  court  will  not 
execute  that  voluntary  covenant  But  if  the  party  has  completely 
transferred  stock,  etc.,  though  it  is  voluntary,  yet»  the  legal  con- 
veyance being  completely  made,  the  equitable  interest  will  be 
enforced  by  this  court." 

In  the  reliable  elementary  works,  the  result  of  the  decisions  is 
stated  to  be,  that,  if  the  trust  \%  perfectly  created,  so  that  the  donor 
or  settler  has  nothing  more  to  do,  and  the  person  seeking  to  enf  oroe 
it  has  need  of  no  further  conveyance  from  the  settler,  and  nothing 
18  required  of  the  court  but  to  give  effect  to  the  trust  as  an  exe- 
cuted trust,  it  will  be  carried  into  effect,  although  it  was  without 
consideration,  and  the  possession  of  the  property  was  not  changedi 
But  if,  on  the  other  hand,  the  transaction  is  incomplete,  and  its 
final  completion  is  asked  in  equity,  the  court  will  not  interpose  to 
perfect  the  settler's  liability  without  first  inquiring  into  the  origin 
of  the  claim,  and  the  nature  of  the  consideration  given.  Pony  on 
Trusts,  §  98;  Adams'  Eq.  (6th  Am.  ed.)  194-5;  Lewin  on  Tnista 
(2d  Am.  ed.),  134, 135 ;  2  Story's  Eq.  Jur.,  §  793  a. 

In  McFaddm  ▼•  Jenhym,  1  Hare,  458,  Sir  &  WieKAH^  V.  OL, 
after  dting  all  of  the  prindpal  'Bi»*gi«^  Amti^^fi^^^  mde  iheia 
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obfierrationfi:  ''There  may  be  difficulty  in  reconciling  with  each 
other  all  the  oases  which  have  been  cited.  Perhaps  they  are  to  be 
reconciled  and  explained  npon  the  principle  that  a  declaration  of 
trust  purports  to  be,  and  is,  in  form  and  substance,  a  complete 
transaction,  and  the  court  need  not  look  beyond  the  declaration  of 
trust  itself,  or  inquire  into  its  origin,  that  it  may  be  in  a  position 
to  uphold  and  enforce  it.  Whereas  an  agreement  or  attempt  to 
assign,  is,  in  form  and  nature,  incomplete,  and  the  origin  of  the 
transaction  must  be  inquired  into  by  the  court ;  and  where  there 
is  no  consideration,  the  court,  upon  its  general  principles,  cannot 
complete  what  it  finds  impeifect.** 

These  views  of  that  great  judge  seem  to  have  been  cautiously 
expressed,  but  to  us  they  seem  to  be  a  complete  exposition  of  the 
prinei])le  which  ought  to  govern  in  a  case  like  this. 

So,  in  Beech  v.  Keefe^  18  Beav.  285,  Sir  John  Romilly,  Master 
of  tlie  Bolls,  quoting  from  his  judgment  in  Bridge  v.  Bridge,  16 
Bcav.  315,  says :  ''If  a  person,  possessed  of  stock,  execute  a  dec 
laration  of  trust  of  that  stock  in  favor  of  a  volunteer,  he  would,  I 
apprehend,  clearly  constitute  himself  a  trustee  for  the  volunteer, 
and  equity  would  execute  the  trust  and  compel  a  transfer  of  the 
stock  to  the  cestui  que  trust.  But  if  the  same  person  executed  an 
assignment  of  the  stock  in  favor  of  the  volunteer,  and  no  transfer 
of  the  stock  took  place,  this,  I  apprehend,  would  as  clearly  be  con- 
sidered to  be  no  more  than  an  imperfect  gift,  in  which  the  donor 
had  not  done  all  that  was  in  his  power  to  do,  and  the  donee  would 
get  no  assistance  from  a  court  of  equity  to  compel  a  transfer  of  the 
stock.'* 

Now,  here,  as  we  have  seen,  there  was  no  declaration  of  trust, 
and  the  very  nature  of  the  instrument  precludes  the  idea  of  an 
intention  on  the  part  of  the  donor  to  create  the  relation  of  trustee 
and  cestui  que  trust  between  him  and  defendant  in  error. 

The  substance  of  the  transaction  is,  that  the  donor  executed  an 
assignment  of  $12,000  out  of  his  estate  in  favor  of  a  volunteer,  and 
provided  for  its  payment,  after  his  death,  out  of  promissory  notes 
payable  to  himself,  some  of  which  were  secured  by  mortgages  upon 
real  estate.  These  notes  were  capable  of  legal  transfer,  but  only  in 
the  mode  prescribed  by  our  statute,  viz. :  by  indorsement  on  the 
back  by  the  payee,  and  delivery.  It  could  not  be  done  by  a  sep- 
arate instrument.  Ryan  v.  May,  14  111.  49  ;  Fortier  v.  Darst,  31 
id.  212. 
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On  five  of  the  notes  there  had  been  an  assignment  written  by  the 
payee  some  six  months  prior  to  the  instrument  of  September  6, 
1871,  but  no  deliyery.  The  cironmstanoes  of  that  transaction  are 
not  disclosed.  It  was  incomplete.  The  title  did  not  Test  in  the 
assignee.  On  the  other  notes  there  was  never  any  indorsement^ 
and  there  can  be  no  question  that  the  legal  interest  in  all  those 
notes  remained  in  the  donor  down  to  and  at  the  time  of  his  death. 
This  bill  is  brought  by  the  yolunteer,  to  have  the  court  complete 
what  the  donor  left  incomplete^  by  compelling  the  transfer  to  him 
of  the  legal  interest  in  these  notes.  There  being  no  consideration, 
the  court,  upon  its  general  principles,  cannot  complete  what  it 
finds  thus  incomplete. 

As  was  said  by  this  court  in  Clarke  y.  Lott,  11  HL  115 :  **  The 
principle  is  well  settled,  that  a  court  of  equity  will  not  lend  its  aid 
to  establish  a  trust  at  the  instance  of  mere  Tolunteers.  If  the 
transaction,  on  which  the  voluntary  trust  is  attempted  to  be  estab- 
lished, is  still  executory  or  incomplete,  the  court  will  decline  all 
interference  in  the  matter." 

There  was  something  said  in  argument  by  counsel  for  defendant 
in  error,  about  there  being  a  meritorious  consideration.  That 
might,  perhaps,  arise  in  favor  of  a  wife  or  child,  where  there  is  a 
moral  obligation  and  duty  of  support  on  the  part  of  the  donor. 
But  here  the  defendant  is  a  grandchild,  and  he  asks  the  aid  of  the 
court  in  completing  this  transaction  as  against  the  other  grand- 
children of  the  donor,  whose  claim  is  equally  meritorious.  Then 
was  an  attempt  made  by  plaintiff  below  to  show,  by  the  dedans 
tions  of  the  donor,  that  the  other  children  were  provided  for,  but 
whatever  force  there  was  in  that  evidence,  it  was  rebutted  l^  the 
ovidenoe  of  defendants  below. 

The  decree  of  the  court  below  will  be  reversed  and  the  cause 
remanded. 

Decree  rertrsed 
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Babiok,  appellant,  v.  Oldtfosd. 

« 

OimllrQiei^fOT  m»U  of  laind — reea^ery  habk  cf  momeifpaidmL 

0mm  iHiere  veiidee  of  nal  Mtetomajzeoorer  bsek  monejrs  pa&dbjfalm  ubdii 
a  oontnct  for  iti  poichMe.  1.  Where  the  refldssion  is  Tolantarj  hj  mntiial 
oonflent  and  without  default  on  either  side.  8.  Where  vendor  cannot  or  will 
not  perform  contract  on  his  part.  8.  Where  vendor  has  heen  flr^iltj  of  fraud 
in  making  the  contract.  4.  Where  bj  terms  of  contract  it  is  left  in  power 
of  Tendee  to  rescind  by  act  on  his  part,  and  he  does  it.  5.  Where  neither 
party  is  ready  at  the  stipulated  time,  but  each  is  in  defknlt. 

0.  agreed  to  purchase  and  B.  to  sell  certain  lands,  C.  to  pay  the  purchase  pries 
Ib  installments,  for  which  he  gave  notes,  B.  upon  the  payment  of  the  lasl 
dne  note  at  maturity  to  execute  to  C.  a  deed  of  the  lands.  C.  paid  all  but  the 
last  note.  When  that  was  due,  he  was  not  ready  to  pay  it,  but  B.  did  nol 
prepare  and  tender  a  deed  of  the  land.  Thereafter  B.  surrendered  the  last 
note  to  C,  and  sold  the  land  to  another  party. 

Aid,  that  B.,  not  haying  executed  and  tendered  to  G.  a  deed  at  the  maturity  of 
Uie  last  payment,  failed  to  put  G.  in  legal  default,  was  equally  derelict  with 
him,  and,  having  sold  the  land,  G.  was  entitled  to  recover  bade  tiie  amounts 
previously  paid  under  the  contract. 

ACTION  by  Zelotes  S.  Clifford  against  Jacob  E.  Baston,  to  ro- 
oover  back  moneys  paid  by  him  npon  a  contract  for  the  sab 
and  poiohase  of  lands.  The  fficts  appear  in  the  opinion.  Jndg- 
ment  below  was  in  favor  of  Clifford,  and  Baston  appealed  to  this 
oonrL 

Ormif  S  Van  HoarMke,  and  WUderman  S  Hlamitt,  for  appellant. 

D.  O.  JonB8f  for  appellee. 

MoALueiSBy  J.  This  was  an  action  fmr  money  had  and  re- 
oeiyed.  The  object  of  the  suit,  as  appears  from  the  record,  was  to 
recoTer  back  money  paid  by  the  appellee  under  a  bond  executed  b j 
appellant  Angnst  36, 1864,  by  which  he  obligated  himself  to  con* 
vey,  by  warranty  deed,  to  appellee,  certain  parcels  of  land  therein 
described,  containing  in  all  164  acres,  for  which  appellee  was  to 
pay  appellant  $500  upon  the  execution  of  the  instmnrent,  and  make 
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and  deliver  to  appellant  two  promissory  notes  of  appellee  of  erea 
date,  the  first  of  which  was  to  be  for  $500,  payable  on  or  befoit 
January  1,  1865,  and  the  other  for  $848,  payable  on  or  before  Jan- 
nary  1, 1866,  with  interest  from  date,  at  the  rate  of  six  per  centum 
per  annum.  The  condition  of  the  bond  reads  thus:  '^  Now,  if  the 
said  Z.  S.  Clifford  shall  well  and  truly  pay  or  cause  to  be  paid  the 
promissory  notes  above  described,  then  the  said  Jacob  E.  Baston  is 
to  make  to  the  said  Z.  S.  Clifford,  or  his  legal  representatives,  a 
warranty  deed  for  the  lands  above  described;  upon  the  payment  of 
which  sums  of  money  and  the  execution  of  said  deed  in  manner  as 
above  provided  for,  the  above  obligation  to  be  void,  otherwise,"  eto. 
The  bond  further  contains  the  following  proviso:  ''That  the  said 
Z.  S.  Clifford  is  to  have  the  rents  of  the  above-described  pn^mises, 
either  in  improvements  or  otherwise  as  per  contract  with  the  present 
tenant,  for  the  year  1864,  and  the  said  Z.  S.  Clifford  is  to  pay  the 
taxes  for  the  year  1864." 

The  sum  of  $500,  payable  at  the  time  of  the  execution  of  the 
bond,  was  paid  by  appellee,  and  the  notes  for  the  deferred  payments 
given,  of  which  that  for  $600,  payable  January  1,  1865,  was  paid 
by  him.  When  the  remaining  note  for  $848,  payable  January  1, 
1866,  came  due,  neither  party  was  ready  to  perform  the  contract; 
the  appellee  was  not  ready  to  pay  the  money,  and  appellant  neither 
prepared  nor  offered  to  make  the  conveyance  required  by  his  bond. 
Appellee  look  and  retained  the  possession  of  the  premises  about 
four  years. 

In  November,  1867,  appellant  returned  the  unpaid  note  to  appel- 
lee, who  retained  it  without  ever  offering  to  pay  the  amount;  his 
tenant  gave  up  possession  of  the  premises  to  appellant,  and  August 
6,  186S,  the  latter  sold  and  conveyed  them  to  another  person. 
Under  these  circumstances,  Clifford  brought  this  action  to  recover 
back  what  he  had  paid  under  the  contract. 

Baston  filed  the  general  issue,  and  gave  notice  of  set-off  for  use 
and  occupation  of  the  premises.  There  was  a  trial  by  jury,  and 
verdict  and  judgment  for  plaintiff. 

The  defendant  brings  the  case  here  by  appeal,  and  insists  that 
the  action  could  not  be  maintained;  that  there  was  error  in  the 
exclusion  of  evidence  offered  by  him  on  the  trial,  and  in  giving 
instructions  for  appellee. 

By  the  terms  of  the  bond,  the  payment  of  the  last  note,  du« 
Jannaiy  1, 1866,  bv  the  vendee,  and  the  delivery  of  the  deed  by  tlie 
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vendor,  where  mntnal  and  dependent  acts,  to  be  performed  at  the 
nme  time,  and  there  is  no  provision  authorizing  the  vendor  to 
terminate  the  contract  upon  the  failure  of  the  vendee  to  make  any 
of  the  payments. 

The  cases  wherein  the  vendee  may  maintain  an  action  to  reoover 
back  money  paid  by  him  under  a  contract  for  the  purchase  of  real 
estate,  where  the  contract  has  been  rescinded,  are: 

1st.  Where  the  rescission  is  voluntary,  and  with  the  mutual  oon* 
sent  of  the  parties,  and  without  default  on  either  side. 

2d.  Where  the  vendor  cannot  or  will  not  perform  the  contraot 
on  his  part. 

3d.  "^here  the  vendor  has  been  guilty  of  fraud  in  making  the 
contract.  Sinith  v.  Lamb,  26  111.  396;  Bannister  v.  Read^  1  Gilm. 
99;  1  Chit.  PI.  355;  Batth  v.  Rochester  City  Bank,  5  Barb.  414. 

4.  Where,  by  the  terms  of  the  contract,  it  is  left  in  the  purchas- 
er's power  to  rescind  it  by  any  act  on  his  part,  and  he  does  it.  T(non$ 
V.  Barret f,  1  Term  R.  133;  Oillett  v.  Maytiard,  5  Johns.  86;  1 
Chit,  on  PI.  356. 

5th.  Where  neither  party  is  ready  to  complete  the  contract  at  the 
stipulated  time,  but  each  is  in  default.  1  Chit.  PI  355;  Chit,  on 
Gont  (5th  Am.  ed.)  632,  633,  and  notes. 

But  where  the  vendor  is  in  no  default,  and  is  ready  and  willing 
to  perform  the  contract  on  his  part,  the  vendee  cannot  recover 
back  money  paid  by  him  on  the  contract.  Wheeler  v.  Mather,  56 
IlL  241,  and  cases  cited. 

In  Bannister  v.  Ready  1  Qilm.  99,  this  court,  speaking  of  the 
doctrine  of  rescission  and  recovering  back  money  paid  on  the  con- 
tract, says:  '*  Although  one  party  to  a  contract  may  not  alone 
rescind  it,  he  may,  nevertheless,  by  neglecting  or  refusing  to  per- 
form it  on  his  part,  place  it  in  the  power  of  the  other  party,  where 
he  is  not  also  derelict,  to  avoid  it,  or  not,  at  his  pleasure.  The  breach 
of  one  party  may,  in  such  case,  be  treated  by  the  other  as  an  aban- 
donment of  the  contract,  authorizing  him,  if  he  chooses  to  do  so, 
to  disaffirm  it;  and  thus  the  assent  of  both  parties  to  the  rescission 
of  the  contract  is  sufficiently  manifested  —  that  of  the  one  by  his 
neglect  or  refusal  to  perform  his  part  of  the  contract,  and  of  the 
other  by  his  suing,  not  for  such  breach,  but  for  the  value  of  any  act 
done  or  payment  made  by  him  under  the  contract,  as  if  it  had 
never  existed."    See,  also,  Webster  v.  Snfield,  6  Oilm.  29& 

Tn  the  case  in  hand,  the  payment  of  the  last  iiurtaUiBent  of  par  ^ 
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chaae-money  and  deliyeij  of  the  deed  were,  as  we  hare  aeen,  mntiud, 
dependent  and  conenrrent  acts,  bat  which  neither  of  the  parties  was 
ready  to  perform  at  the  stipulated  time.  The  purchaser  was  not 
bound  to  prepare  aud  tender  a  deed  to  the  vendor,  there  being  no 
provision  in  the  contract  requiring  it  Buekmaster  v.  Orundy,  1 
Scam.  310. 

In  Headley  v.  Shaw,  39  IlL  366,  this  court  said  :  ^'  A  party  con- 
tracting to  execute  and  deliver  a  deed  is  bound  to  prepare  the  deed. 
If  there  be  no  agreement  it  shall  be  prepared  by  the  other  party, 
and  the  vendor  must  tender  it  to  the  vendee  before  he  can  demand 
the  purchase-money/' 

Although  Clifford  was  not  ready  with  the  money  at  the  time 
it  was  due,  still  he  did  no  act  to  prevent  or  excuse  Baston  from 
performing  on  his  part  by  having  a  deed,  in  conformity  with 
the  contract,  prepared  and  ready  for  delivery,  and  tendering  the 
same.  Without  showing  such  readiness  and  willingness  to  perform 
on  his  part,  he  is  not  in  a  condition  to  charge  a  breach  of  the  con- 
tract upon  Clifford.  Tyler  v.  Young,  2  Scam.  445 ;  and  if  Clifford 
was  derelict,  Baston  was  also. 

Ketchum  v.  EverUoUy  13  Johns.  359,  is  regarded  as  a  leading 
authority  upon  the  doctrine  that  a  purchaser,  who  has  paid  money 
on  a  contract  for  the  purchase  of  land,  and  then  commits  a  breadi 
of  his  contract,  cannot  recover  back  what  he  has  paid  against  a 
vendor  without  fault.  In  that  case  the  court  say  :  '^  It  may  be 
asserted,  with  confidence,  that  a  party  who  has  advanced  money,  or 
done  an  act  in  part  performance  of  an  agreement,  and  then  stops 
short,  and  refuses  to  proceed  to  the  ultimate  conclusion  of  the 
agreement,  the  other  party  being  ready  and  willing  to  proceed  and 
fulfill  all  his  stipulations  according  to  the  contract,  has  been  suf- 
fered to  recover  for  what  has  been  thus  advanced  or  done.  The 
plaintiffs  are  seeking  to  recover  the  money  advanced  on  a  oontraoty 
every  part  of  which  the  defendant  has  performed,  as  far  as  he 
could  by  his  own  acts,  when  they  have  voluntarily  and  causelessly 
refused  to  proceed,  and  thus  have,  themselves,  rescinded  the  con- 
tract.'* 

The  facts  of  that  case  show  that  the  defendant  prepared,  and^  at 
the  time  the  purchase-money  was  payable,  tendered  to  the  plaintifBs 
a  deed  of  the  premises,  and  demanded  the  money,  which  they, 
upon  grounds  wholly  untenable,  refused  to  pay. 

Now.  the  act  of  tendering  the  deed,  when  its  delivery  is  made  a 
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ooncarrent  act  with  that  of  payment  of  the  purchase-money,  is 
what  the  court  means,  in  the  case  just  referred  to,  by  readiness 
and  willingness  to  perform  on  the  part  of  the  vendor,  because  it  is 
equivalent  to  performance,  and  unless  the  vendor  has  been  pre- 
vented or  discharged  from  the  act  of  preparing  and  tendering  the 
deed  by  the  conduct  of  the  vendee,  and  he  fails  to  do  either  at 
the  time  the  concurrent  acts  of  payment  and  delivery  are  to  be  per-^ 
formed,  he  is  not  in  a  position  to  say  to  the  vendee:  **  Tou  are  in 
default,  because  you  were  uot  ready  with  the  money  at  the  stipu- 
lated time  ;  I  will,  therefore,  put  an  end  to  the  contract,  and  sell 
the  lands  to  another  party,  and,  because  of  your  default,  retain 
what  you  have  paid  on  the  contract."  The  default  which  pre- 
cludes a  vendee  from  recoveiy  must  be  a  legal  breach  of  the  con- 
tract. When  that  occurs,  and  the  vendor  has  fully  performed  on 
his  part»  the  vendee  cannot  recover  back  what  he  has  paid,  because 
that  would  be  to  allow  him  to  take  advantage  of  his  own  mere 
wrong.  But,  in  order  to  constitute  such  a  breach  as  would  bar  a 
recovery  under  the  circumstances  of  this  case,  the  vendor  must 
show  that  he  put  the  vendee  in  default  by  the  preparation  and 
tender  of  such  a  deed  as  was  required  by  the  bond,  or  else  that 
he  was  prevented  or  discharged  therefrom  by  some  act  of  the 
vendee. 

Both  parties  being  derelict  in  respect  of  readiness  on  the  day  of 
the  last  payment,  nothing  was  done  to  affect  their  legal  rights  until 
November,  1867,  when  the  vendor  returned  to  the  vendee  his 
unpaid  note.  This  the  vendee  retained  without  making  objection 
or  offering  to  pay  the  amount,  and  his  agent  gave  up  the  possession 
of  the  premises  to  the  vendor,  who,  August  6,  1868,  sold  and 
conveyed  them  to  a  third  party,  thus  putting  it  out  of  the  power 
of  the  vendor  to  perform.  These  several  acts  were  followed 
by  vendee  bringing  this  suit,  not  upon  the  contract,  but  upon  the 
common  money  count,  to  recover  back  what  he  had  paid,  as  though 
the  contract  had  never  existed.  These  are  circumstances,  when 
taken  together,  tending  to  prove  a  rescission  of  the  contract  by 
mutual  consent,  in  which  case  the  right  of  the  vendee  to  recover 
back  what  he  had  paid  would  be  indisputable.  But  we  are  disposed 
to  hold,  aside  from  that  feature,  that  the  vendee,  having  performed 
down  to  the  time  of  the  last  payment  becoming  due,  and  the  vendor 
then  failing  to  be  ready  on  his  part,  and  not  having  put  the  vender 
in  legal  default,  but  remaining  equally  derelict  with  the  vendee. 
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and  then  conyeying  to  a  third  person,  cannot  be  permitted  to  take 
advantage  of  his  own  wrong  and  retain  what  he  had  reoeiyed  under 
the  contract  The  law  will  imply  a  promise  to  pay  it  back,  under 
such  circnmstances. 

This  case  is  clearly  distingnishable  from  that  of  Wheeler  y.  Mather, 
56  111.  241;  S.  0.,  6  Am.  Rep.  683,  relied  npon  by  appellant's  counsel 
There,  the  yendee  failed  to  pay  an  intermediate  installment  payable 
by  a  strictly  independent  covenant,  and  the  contract,  by  express 
terms,  left  the  power  in  the  hands  of  the  vendor  to  terminate  it  upon 
such  a  f  ailnre.  Under  that  instrument,  such  a  non-oompliance  on 
the  part  of  the  vendee  constituted  a  legal  breach;  it  put  the  vendee  in 
default,  and  although  the  vendor  did  not  exercise  the  power  of 
putting  an  end  to  the  contract  until  after  the  last  installment 
became  due,  still  he  was  not  required  to  waive  the  former  breach 
by  the  tender  of  a  deed  at  the  time  the  last  payment  became  due,  in 
order  to  a  proper  exercise  of  the  power  of  forfeiture.  So,  it  was 
there  held,  the  exercise  of  the  right  of  determination  by  the  vendor, 
expressly  given  him,  was  no  violation  of  the  contract  on  his  part, 
and  that  it  did  not  confer  upon  the  vendee  the  right  to  regard  such 
exercise,  and  the  bringing  the  suit,  as  a  rescission  by  mutual  con- 
sent; but  the  vendee  having  violated  his  contract,  and  the  vendor 
being  Without  fault,  the  action  could  not  be  maintained. 

The  position  of  appellant's  counsel,  that  appellee's  possession 
must  be  regarded  as  affording  a  benefit  to  him  from  apart  perform- 
ance of  the  contract,  so  as  to  prevent  a  recovery  upon  the  money 
count,  does  not  seem  to  be  tenable. 

Hunt  V.  Silk,  5  East,  449,  is  a  leading  authority  for  the  doctrine. 
There,  the  possession  was  provided  for  by  the  contract  Here,  it 
was  not,  and  can  in  no  sense  be  regarded  as  part  performance. 

We  are  inclined  to  think  that,  under  the  authority  of  Burroughs 
V.  Clancey,  53  111.  30,  and  cases  there  referred  to,  the  defendant 
below  should  be  allowed,  upon  a  proper  plea  or  notice,  to  prove  by 
way  of  recoupment  or  set-off,  and  to  avoid  circuity  of  action,  not 
only  the  rents,  issues  and  profits  arising  from  appellee's  possession, 
and  be  allowed  the  same,  but  also  for  damages  arising  from  waste 
committed  by  him  or  his  agent  or  tenant  whilst  in  possession. 

The  instructions  are  not  copied  into  the  abstract,  and  we  would 
be  justified  in  not  considering  them  for  that  reason;  but  we  have, 
and  find  the  first  and  second  for  appellee  altogether  too  broad,  and 
TLot  placing  the  right  of  recovery  upon  the  proper  gronndB.    The 
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court  excluded  evidence  offered  by  appellant  as  to  waste  committed 
by  appellee.. 

For  giving  the  first  and  second  instructions,  and  excluding  such 
evidence,  the  judgment  will  be  reversed  and  the  cause  remanded. 

Walker,  J.  I  concur  in  the  decision  of  this  case  on  the  ground 
only  that  the  vendor  sold  the  land  without  offering  to  perform,  on 
his  port,  within  a  reasonable  time.  If,  however,  the  purchaser  had 
delayed  an  unreasonable  time  without  offering  to  perform  on  his 
part,  then  the  vendor  should  not  be  held  liable,  even  if  he  had 
sold  the  land.  Nor  should  the  purchaser  be  permitted  to  recover 
back  the  purchase-money  already  paid,  without  offering  to  perform 
on  his  part,  merely  on  the  failure  of  the  vendor  to  tender  a  deed  on 
the  day  fixed  for  the  conveyance,  but  only  on  the  sale  of  the  land 
by  the  vendor,  without  an  unreasonable  delay  of  the  purchaser  in 
offering  to  pay  the  remainder  of  the  purchase-money. 

Sheldov,  J*    I  concur  with  Mr.  Justice  Walkbk. 

J%idgmeni  rwenecL 


Campbell  v.  Whitsok. 
(asm.  MO.) 

FrmtiMmU  canveifanfie—  valid  againit  wibiequewt  velufUaty  deed, 

A  Yolantary  oonvejance  to  defraud  creditors  is  invalid  only  ae  againat  eredi* 
ton  and  sabeeqaent  banaflde  grantees  for  valae,  and  it  will  not  be  set  aaldt 
upon  the  application  of  a  grantee  by  a  anbeeqaent  yoluntaiy  conveyance. 

BILL  in  equity,  bv  James  Whitson  and  others  against  John  A. 
Campbell  and  others,  to  set  aside  a  deed  as  a  cloud  upon  com- 
plainant's title.  The  facts  appear  in  the  opinion.  The  prayer  of 
the  bill  was  granted,  and  the  defendants  below  bring  the  case  into 
this  court  by  writ  of  error. 

James  McCartney y  for  plaintiffs  in  error. 

Robineon  £  Boggs,  for  defendants  in  error. 
V0L.XVIIL  — 70 
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M0ALLI8TSB9  J.  This  was  a  bill  in  equity,  brought  by  defend- 
ants in  error,  in  the  Wayne  Oircoit  Court,  against  plaintiffs  in  error, 
as  the  widow  and  heirs  at  law  of  John  A.  OampbeU,  deceased,  to 
set  aside  a  deed  as  a  cloud  upon  complainairs  title  to  certain 
described  lands,  alleged  to  have  been  executed  by  one  James  Dagg, 
under  whom  complainant  claims  title.  The  bill  alleges  that,  in 
1852,  said  Dagg  and  wife  conyeyed  the  said  lands  by  deed  in  fee 
simple,  with  covenants  of  warranty,  to  complainant ;  '^  that  within 
the  last  few  months  complainant  has  ascertained  that  Dagg,  in 
1848,  conyeyed  the  said  lands  to  John  A.  Campbell,  which  deed  is 
upon  record,  but  complainant  ayers  that  said  deed  was  made  by 
Dagg  to  Campbell  for  the  purpose  of  avoiding  judgments  which 
had  been,  or  which  he  feared  would  be,  recovered  against  him ;  and 
said  Campbell  never  paid  any  sum  whatever  for  said  land,  but 
simply  held  the  title  for  Dagg  for  the  purpose  aforesaid;  that 
about  January,  1852,  said  Dagg,  having  relieved  himself  of  the 
judgment  or  claims  aforesaid,  obtained  from  Campbell  a  return  of 
the  deed  which  Dagg  had  made  to  Campbell,  the  parties  supposing 
that  thereby  Dagg  was  reinvested  with  title  to  the  land;  that 
Campbell  never  had  possession,  and  complainant  had  no  actual 
knowledge  of  the  deed  to  Campbell  until  he  had  owned  the  land 
for  about  twenty-two  years ;  that  he  was  not  a  party  to  any  wrong- 
ful act  of  Dagg/' 

There  is  no  allegation  that  complainant  purchased  bofM  fide  and 
for  a  valuation  consideration,  or  at  what  time  in  the  year  1852  the 
deed  was  made  to  him,  or  at  what  time  in  the  year  1848  the  deed 
to  Campbell  was  made,  or  when  it  was  recorded  ;  but  it  is  alleged 
that  about  January,  1852,  Dagg  relieved  himself  from  the  judgments 
and  claims  aforesaid. 

There  was  an  answer  filed  by  guardian  ad  litem  for  minor  de- 
fendants, and  a  demurrer  to  the  bill  by  adult  defendants,  which 
the  court  overruled,  and  answers  were  filed  by  them  denying  the 
material  allegations  of  the  bill.  The  cause  was  heard  upon  plead- 
ings and  proofs,  and  a  decree  passed  setting  aside  the  deed  from 
Dagg  to  Campbell  as  having  been  made  to  defraud  the  creditors  of 
the  former.  The  defendants  bring  the  case  to  this  court  by  writ  of 
error. 

The  first  question  to  be  considered  is,  whether  this  bill  should 
not  have  been  dismissed  for  want  of  equity  on  the  face  of  it. 

The  complainant,  by  his  bill,  occupies  the  poiition  of  a  goon 
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volunteer,  thereby  seeking  to  set  aside  a  former  deed  made  by  his 
grantor  to  a  third  person  for  the  purpose  of  defrauding  creditors, 
after  the  creditors  had  all  been  satisfied. 

It  is  well  settled  and  familiar  doctrine,  that,  although  voluntary 
conveyances  are  or  may  be  void,  as  to  existing  creditors,  yet  they 
are  valid  and  effectual  as  between  the  parties,  and  cannot  be  set 
aside  by  the  grantor  if  he  should  become  dissatisfied  with  the 
transaction ;  the  law  regards  it  as  his  own  folly  to  have  made  such 
a  conveyance,  and  leaves  him  to  bear  the  consequences  without 
means  of  redress.  **  They  are,"  says  Stobt,  ^'  not  only  valid  as  to 
the  grantor,  but  also  as  to  his  heirs  and  all  other  persons  claiming 
under  him  in  privity  of  estate  with  notice  of  the  fraud.  A  con- 
veyance of  this  sort  (it  has  been  said  with  great  truth  and  force), 
18  void  only  as  against  creditors,  and  then  only  to  the  extent  in 
which  it  may  be  necessary  to  deal  with  the  conveyed  estate  for  their 
satisfaction.  To  this  extent,  and  to  this  only,  it  is  treated  as  if  it 
had  not  been  made.  To  every  other  purpose  it  is  good.  Satisfy 
the  creditors,  and  the  conveyance  stands."  1  Story's  Eq«  Jur.,  § 
371,  and  cases  cited  in  notes.     Miller  v.  Marckle,  21  111.  152. 

It  being  the  established  rule  that  a  voluntary  conveyance  to 
defraud  creditors  is  valid  and  effectual  as  to  the  grantor,  his  heirs 
and  all  other  persons  claiming  under  him  in  privity  of  estate 
chargeable  with  notice  of  the  fraud,  the  conclusion  is  clear  and 
irreslBtible  that  the  grantor  cannot  by  a  mere  voluntary  subsequent 
conveyance  clothe  his  grantee  with  rights  which  the  policy  of  the 
law  denies  to  such  grantor  himself.  There  must  be  something  to 
take  the  transaction  out  of  the  category  in  which  the  fraudulent 
grantor  has  placed  it,  something  which  raises  new  and  superior 
equities,  such  as  a  bona  fide  purchase  for  a  valuable  consideration. 

The  second  section  of  the  Statute  of  Frauds  and  Perjuries  is  a 
substantial  copy  of  the  act  of  13  Eliz.,  ch.  5,  and  of  27  Eliz.,  ch.  4, 
and  they  are  but  in  affirmance  of  the  common  law  as  it  really  was 
at  and  prior  to  the  passage  of  those  acts.  Miller  v.  Marckle,  21 
m.  153,  above  cited. 

By  the  27th  Ells.,  ch.  4,  all  conveyances,  etc.,  of  any  heredita- 
ments for  the  intent  and  of  purpose  to  defraud  and  deceive  pur- 
chasers, are  made  void  as  against  them.  But,  to  take  advantage  of 
this  statute,  a  person  mnst  have  purchased  bona  fide,  and  for  a 
valuable  consideration.  9  Sngd.  on  Vend,  and  Pur.  718,  and  cases 
m  notei. 
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In  speaking  of  this  subject,  Stobt  says :  '*  But  then,  in 
between  different  volunteers,  a  court  of  equity  will  generally  not 
interfere,  but  will  leaye  the  parties  where  it  finds  them,  as  to  title. 
It  will  not  aid  one  against  the  another ;  neither  will  it  enforce  a 
voluntary  contract."  1  Story's  Eq.  Jur.,  §  433 ;  Sexton  v.  Wheaton; 
Salman  v.  Bmnett,  1  Am.  Lead.  Cases,  61. 

We  are  of  opinion,  therefore,  that  the  bill  is  insujfficient  upon  iti 

face,  and  the  decree  of  the  court  below  should  be  reversed  and  the 

cause  remanded. 

Decree  reversed. 


SiovB  T.  Faibbubt,  Poktiao  and  Nobthwbstbbh'  Baiijk>ad 

OOMPAKY. 

(SSOLSM.) 

BaUroad^UabilUy  for  damage  done  property  a4fekUng  etreei  mi  which  U  U 

operated. 

While  an  incorporated  town  or  city  owning  the  fee  of  streeta  may  rlghtfnU> 
aathorize  a  railroad  company  to  occupy  its  streets  with  a  track,  yei  the  rail- 
road company  is  under  the  organic  law  of  the  State,  liable  to  the  property' 
owners  along  the  street  for  direct  and  physical  damage  resulting  from  the 
construction  and  operation  of  the  railroad. 

Where  smoke  and  cinders  were  thrown  from  the  engines  of  a  railroad  com- 
pany upon  plaintiff's  property,  adjoining  a  street  through  which  the  railroad 
ran,  held,  that  the  company  was  liable  therefor. 

ACTION  by  John  Stone  against  defendant  to  recover  for  injury 
to  plaintifPs  property  which  adjoined  a  street  upon  which 
defendant's  railroad  was  laid,  caused  by  the  operation  of  said  rail- 
road. The  facts  sufficiently  appear  in  the  opinion.  Defendant 
demurred  to  the  declahitioiL  The  court  below  sustauied  thd 
demurrer,  and  plaintiff  took  error  to  this  court 

Ament  S  Flehher,  and  Harding  J  Terry,  for  pUntiflL 

X.  JS»  Pageant  and  PHUbury  d  Lawranoe^  for  defandanti 
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Obaio,  J.  ThiB  was  an  action  of  trespass  on  the  case,  bronghi 
in  the  Oircnit  Gonrt  of  Livingston  county,  by  John  Stone,  against 
the  Fairbnry,  Pontiao  and  Northwestern  Baikoad  Company. 

The  declaration  contained  two  counts,  to  which  a  demnrrer  was 
filed  by  the  defendant  and  sustained  by  the  court.  The  plaintiff 
elected  to  abide  by  his  declaration,  and  the  court  rendered  judg- 
ment against  him  for  costs. 

The  plaintiff  brings  the  case  here,  and  the  only  question  for 
decision  is,  as  to  the  sufSciency  of  the  declaration. 

It  is  averred  in  each  count  of  the  declaration,  substantially,  that 
the  plaintiff  owns  and  occupies  as  a  residence  certain  property 
fronting  on  Walnut  street  in  the  town  of  Fairbury;  that  the 
defendant  constructed  along,  upon  and  over  said  street  its  railroad, 
and  run  daily  its  locomotives  and  trains  thereon;  that  smoke  and 
cinders  were  cast  and  thrown  from  the  engines  and  locomotives  on 
and  over  the  property  of  plaintiff,  thereby  greatly  damaging  the 
same. 

The  averments  in  the  declaration  are  admitted  to  be  true  by  the 
demurrer,  and  from  them  alone  we  are  to  determine  whether  the 
plaintiff  has  a  cause  of  action. 

By  the  19th  section  of  the  Bill  of  Rights  of  our  constitution  it 
is  declared,  that  every  person  ought  to  find  a  certain  remedy  in  the 
laws  for  all  injuries  and  wrongs  which  he  may  receive  in  his  person, 
property  or  reputation;  he  ought  to  obtain,  by  law,  right  and  jus- 
tice fully  and  without  denial,  promptly  and  without  delay. 

And  by  the  13th  section  of  the  same  instrument  it  is  declared, 
that  private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation.  Such  compensation,  when  not  made 
by  the  State,  shall  be  ascertained  by  a  jury,  as  shall  be  prescribed 
by  law.  The  fee  of  land  taken  for  railroad  tracks  without  consent 
of  the  owners  thereof,  shall  remain  in  such  owners,  subject  to  the 
use  for  which  it  is  taken. 

While  it  must  be  conceded  that  an  incorporated  town  or  city 
owns  the  fee  simple  title  to  the  public  streets,  and  has  the  exclusive 
power  to  control  and  regulate  the  same,  and  in  the  exercise  of  that 
power  may  rightfully  authoriae  and  permit  a  ndhroad  company  to 
occupy  and  use  a  public  street  with  its  railroad  traolc,  yet^  undef 
the  organic  law  of  the  State,  the  railroad  company  must  be  held 
responsible  to  property  owners  upon  the  street  for  such  direct  of 
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physical  damage  as  shall  result  from  the  constraction  of  the  road 
or  the  operation  of  the  same  after  its  completion. 

The  commerce  of  the  country  and  the  unbounded  wants  of  the 
public  demand  that  public  streets  in  towns  and  cities  should  be 
used  by  railroad  companies  in  carrying  passengers  and  transporting 
freights,  and  it  must  necessarily  happen  that  streets  will  be  used 
for  various  legitimate  purposes,  which  will,  to  a  greater  or  less 
extent,  discommode  persons  residing  or  doing  business  upon  them, 
and  just  to  that  extent  damage  their  property,  and  yet  such  dam* 
age  is  incident  to  all  city  property,  and  for  it  a  party  can  claim  no 
remedy.  Moses  v.  Pittsburgh^  Ft.  Wayne  and  Chicago  Railroad 
Co.,  21  111.  522. 

The  difficulty  of  crossing  a  railroad  track,  the  detention  by 
trains,  the  frightening  of  horses,  the  danger  to  persons  crossing 
the  track,  the  noise  of  the  trains,  and  yarious  other  things  that 
might  be  named,  are  inconveniences  which  property  owners  on  a 
street  where  a  railroad  is  located  have  to  suffer,  yet  to  hold  that 
such  could  recoTcr  damages  would,  in  effect,  preyent  the  constmo- 
tion  of  a  railroad  upon  a  public  street. 

The  clause  in  the  constitution,  '^priyate  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation,"  must 
receiye  a  reasonable  construction.  While  the  interest  of  the  pri- 
vate citizen  should  be  guarded  and  protected,  the  commercial 
interests  of  the  country  and  the  great  good  of  the  public  should 
not  be  lost  sight  of. 

In  the  State  of  Massachusetts,  there  is  a  statute  providing  that 
railroad  companies  shall  pay  all  damages  caused  by  the  construction 
and  maintaining  of  their  roads.  Under  this  statute  the  petitioner, 
owning  a  track  of  land  abutting  on  Western  avenue,  in  the  city  of 
Lowell,  alleged  that  the  railroad  company  constructed  its  road 
over  the  avenue,  between  petitioner's  land  and  the  city;  that  in 
passing  to  or  from  the  city  the  railroad  had  to  be  crossed;  petitioner 
claimed  his  land  was  damaged  by  the  road  being  constructed  over 
Western  avenue.  Chief  Justice  Shaw,  in  deliyering  the  opinion 
of  the  court,  said:  ^'  The  law  does  not  propose  to  grant  indemnity 
for  all  losses  occasioned  by  the  laying  a  railroad.  If  it  did,  it  would 
extend  to  turnpikes  and  canals,  the  value  of  which  is  diminished 
or  destroyed  by  loss  of  custom  to  taverns  and  public  honses  deserted 
or  left  in  obscurity,  to  stage  coach  proprietors,  to  owners  of  dwell* 
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mg-honsesy  mann&ctories^  wharfs,  and  all  other  real  estate  in  towni 
and  yillages  from  which  a  line  of  travel  has  been  diverted." 

In  laying  down  a  role  in  regard  to  what  might  be  considered  aa 
element  of  damage,  he  says,  **  That  all  direct  damage  to  real  estate 
by  passing  over  it  or  part  of  it,  or  which  afFeots  the  estate  directly, 
though  it  does  not  pass  over  it,  as  by  a  deep  cut  or  high  embank- 
ment so  near  land  or  building  as  to  prevent  or  diminish  the  nse  of 
them,  by  endangering  the  fall  of  buildings,  the  caving  in  of  earth, 
the  draining  of  weUs,  the  diversion  of  water-coursea,  so  far  as 
these  are  the  necessary  results  of  suitable  and  proper  works;  also 
the  necessary  breaking  of  a  ledge  of  rocks  so  near  to  houses  as  to 
cause  damage,  running  a  track  so  near  them  as  to  cause  imminent, 
appreciable  danger  by  fire,  by  obliterating  or  obstructing  private 
ways  leading  to  houses  and  buildings.  These,  and  perhajM  others 
of  like  kind,  we  think,  are  proper  subjects  for  the  assessment  of 
damages." 

Under  the  Massachusetts  statute,  which  is  somewhat  analogous 
to  our  constitution,  the  court  seem  to  lay  down  the  rule  that  the 
damage,  in  order  to  enable  a  recovery,  must  be  a  direct,  physical 
mjury,  which  is,  no  doubt,  the  proper  rule.  In  the  declaration  in 
this  case,  many  things  are  averred  that  are  not  regarded  as 
material,  yet,  as  we  understand  the  averments,  they  are,  in  sub- 
stance, that  smoke  and  cinders  were  thrown  from  the  engines  of 
the  defendant  on  the  property  of  plaintiff,  by  means  whereof  his 
property  was  greatly  damaged.  If  this  be  true,  and  the  averments 
are  to  be  so  taken,  the  plaintiff  has  sustained  a  direct  and  physical 
injury  to  his  property,  for  which  he  is  entitled  to  recover. 

A  majority  of  the  court  are,  therefore,  of  opinion  that  the 
declaration  was  sufficient,  and  the  demurrer  was  improperly  sua* 
tained. 

The  judgment  will  be  leveraed  and  the  cause  remanded. 


■  Walker,  J.     I  hold  that  the  damage  need  not  be  immediate  or 
physical,  to  authorize  a  recovery. 

Judgment  reversed. 
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William  Butohbb  Stbel  Wobks,  appellant,  t.  Atkivsov. 

(68IlL4aD 
DamagM — me<uiwre  of,  upon  paH  performance  of  inwUiA  eontraei 

Appellant,  by  Terbal  oontrmet,  engaged  the  servioes  of  appellee  for  three  yean 
at  a  specified  price,  and  discharged  him  before  the  expiration  of  the  term. 
HMy  that  the  contract  was  void  under  the  statute,  and  that  the  stipnlations 
of  the  contract  did  not  goYem  the  price  of  appellee's  sendees,  bat  he  was 
entitled  to  recoyer  for  sach  services  what  they  were  reasonably  worth. 

ACTION  by  Frederick  M.  Atkinson  against  the  William  Butcher 
Steel  Works,  to  recoyer  damages  for  breach  of  contract.  The 
facts  appear  in  the  opinion.  The  verdict  and  judgment  below  were 
for  Atkinson,  and  the  defendant  below  appealed. 

Hoioe  (6  Russell,  for  appellant. 
Isrcul  Holmes,  for  appellee. 

Oraig,  J.  This  was  an  action  of  assumpsit,  brought  by  appellee 
against  appellant,  in  the  Superior  Oourt  of  Oook  county. 

The  declaration  contained  two  special  counts  and  the  common 
counts. 

It  is  arerred  in  the  special  counts  that  appellee  entered  into  the 
service  of  appellant  for  a  term  of  three  years  from  April,  1869,  and 
was  to  have  the  exclusive  agency  for  the  sale  of  its  goods  in  certain 
territory  therein  named,  and  on  all  sales  he  was  to  have  a  commis- 
sion of  five  per  cent;  that  in  February,  1870,  appellant  discharged 
appellee  without  cause,  and  prevented  him  from  realizing  the  large 
profits  he  would  have  made,  and  avers  the  loss  of  these  profits  as 
his  damages. 

To  the  declaration  the  defendant  pleaded  the  general  issue  and 
the  Statute  of  Frauds. 

At  the  July  term^  1873,  a  trial  was  had  before  a  jury.  Tht 
issues  were  found  for  plaintiff,  and  his  damages  assessed  at  tll^STS. 
A  motion  for  a  new  trial  was  made,  and  overruled  on  plaintiff  re- 
mitting $2,375,  and  the  oourt  entered  judgment  for  $9,000. 

It  is  shown  by  the  record,  that  about  the  Ist  of  April,  1889, 
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:appellee  made  a  verbal  contract  with  William  Batcher,  who  was 
president  of,  and  acting  for  appellant,  that  appellee  should  hare  the 
•exclasive  agency  of  the  William  Batcher  Steel  Works,  with  head- 
quarters at  Chicago,  for  the  whole  territory  west  of  a  line  drawn 
through  Cleyeland  north  and  south.  Appellee  was  to  sell  their 
manufactures^  which  were  principally  locomotiye  steel  ties,  cast 
steel  brakes,  cast  steel  car  wheels,  manufactures  of  steel  supplies. 
The  contract  was  to  continue  for  three  years.  Appellee  was  to  re- 
ceive for  his  services  a  commission  of  five  per  cent  upon  all  sales 
made  by  him  or  his  agents.  Appellee  or  his  agents  was  to  canvass 
the  territory  and  introduce  the  goods,  which  were  little  known  in 
the  West,  appellee  to  pay  his  own  expenses. 

Appellee  employed  one  Sebold,  a  competent  assistant,  who  can- 
vassed and  traveled  principally  in  the  Southern  States,  and  appellee 
himself  spent  his  time  mostly  in  the  West.  The  two  seemed  to 
h^ve  worked  faithfully,  and  at  the  end  of  ten  months,  appellee  had 
sold  $22,000  of  appellant's  goods,  when,  without  any  cause,  appel- 
lant terminated  the  contract,  and  discharged  appellee  from  any 
further  service.  When  this  occurred  the  business  seems  to  have 
i^oen  in  a  prosperous  condition,  and  daily  increasing. 

On  the  tnal  of  the  cause  the  appellant,  having  pleaded  and  relied 
upon  the  Statute  of  Frauds  to  defeat  a  recovery  for  a  broach  of  the 
contract,  the  court,  against  the  objection  of  appellant,  permitted 
appellee,  under  the  common  counts,  to  prove  the  value  of  his  servi- 
ces and  that  of  his  agent,  and  the  expenses  by  them  paid  out  dur- 
ing the  ten  months  appellee  was  working  for  and  in  the  service  of 
appellant. 

Without  giving  a  detailed  statement  of  the  testimony,  it  seems 
to  be  sufficient  to  justify  even  a  larger  judgment  than  was  rendered. 

Upon  the  evidence,  the  court,  for  appellee,  substantially  instructed 
the  jury  that  appellee  was  entitled  to  recover  the  reasonable  worth 
of  his  services,  including  expenses  in  the  employment  of  an  agent, 
and  his  own  expenses  prudently  incurred  while  he  was  in  the  ser- 
vice of  appellant,  and  refused  defendant's  instructions  to  the  effect 
that  the  contract  price  determined  appellee's  compensation. 

The  question  for  determination  in  this  case  then  is,  can  appellee 
recover  the  true  value  of  his  services,  or  does  the  contract  price 
conclude  him  as  to  the  amount  of  recovery  ? 

The  contract  proven  in  this  case  was  clearly  within  the  Statute 
of  Frauds,  and  when  the  appellant  pleaded  and  relied  upon  the 
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statute,  no  recovery  could  be  had  on  the  contract     Chranjang  ▼• 
MerhU,  2Z  111.  249. 

By  the  act  of  appellant  the  contract  became  and  was  void,  yet  it 
insists  that  this  void  contract  shall  control  appellee  ;  that  the  con^ 
tract  price  is  the  only  measure  of  the  value  of  his  servioes ;  that 
the  contract  shall  be  void  for  the  protection  of  appellant,  and  in 
force  and  valid  for  the  destruction  of  appellee's  cause  of  action. 

This  position  is  neither  equitable  nor  is  it  well  founded  in  law. 
The  cases  cited  in  our  own  court  by  the  attorneys  of  appellant  do 
not  sustain  their  position.  The  first  case  to  which  we  are  referred  is 
Folliott  V.  Hunt,  21  HI.  654,  in  which  the  court  say  :  "We  have 
repeatedly  decided  that  where  work  is  done  under  a  special  contract, 
the  price  of  the  work  must  be  governed  by  the  stipulations  of  the 
contract,  although  the  party  may  be  justified  in  abandoning  the 
contract,  and  bringing  his  action  for  the  quantum  meruit  of  the 
work.  If,  under  the  circumstances,  the  plaintiff  has  suffered  dam* 
ages  by  the  breach  of  the  contract  over  and  above  the  price  of  the 
work  fixed  by  it,  he  must  recover  for  such  breach,  but  that  cannot 
influence  the  price  he  shall  recover  for  the  work  he  has  done. " 

In  this  case  cited,  the  contract  proven  was  conceded  to  be  valid 
and  binding  between  the  parties  ;  it  was  not  a  contract  rendered 
void  by  the  Statute  of  Frauds.  The  statute  was  not  relied  upon 
as  a  defense.  In  such  a  case,  where  the  contract  is  obligatory  on 
each  party,  it  can  with  justice  and  propriety  bo  said  the  price  of 
the  work  must  be  governed  by  the  stipulations  of  the  contract,  and 
leave  the  plaintiff  to  recover  damages  in  addition,  for  a  breach 
thereof. 

But  in  the  case  under  consideration,  no  recovery  can  be  had  on 
the  contract,  for  the  reason  that  it  is  void  ;  no  damages  could  be 
recovered  for  a  breach  of  the  contract,  for  the  same  reason ;  and 
upon  the  same  principle,  the  contract  being  void,  the  value  of 
appellee's  services  cannot  be  concluded  by  its  terms. 

This  position  seems  to  be  sustained  by  the  authorities.  In  Brown 
on  Statute  of  Frauds,  §  118,  it  is  said:  "One  who  has  rendered 
services  in  execution  of  a  verbal  contract  which,  on  account  of  the 
statute,  cannot  be  enforced  against  the  other  party,  can  recoyer 
the  value  of  the  services  upon  a  quantum  meruit.*^  See  also  Shute 
V.  Dorr,  5  Wend.  204. 

The  cases  of  Evans  y.  Chicago  and  R.  L  R.  R.  Oo^  Bingham  y. 
ffervletfy  McClelland  y.  Snyder,  Springdale  Cemetery  ▼•  Smiih,  and 
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■ 

Hamea  v.  SUummell^'CitbA  by  appelllBe,  where  the  same  doctrine  ia 
held  as  in  Folliott  v.  Hunt^  are  all  cases  where  the  contract  proven 
was  yalid  and  binding. 

We  are,  howeyer,  referred  to  Swanzey  y.  Moore,  22  HI.  65,  as 
authority  upon  this  case.  In  that  case,  the  defendant  did  not  roly 
upon  the  Statnte  of  Frauds.  He  insisted  upon  enforcing  the  con- 
tract as  made,  and  hence  the  wide  distinction  between  that  case 
and  this.  It  was  there  held,  if  Moore  agreed  to  work  for  one  year 
tor  $200,  and  before  the  expiration  of  the  time,  abandoned  the  ser^ 
yioe  of  Swanzey  without  cause,  he  could  not  recoyer. 

The  case  of  King  y.  Brovm,  2  Hill,  485,  also  cited  by  appellant, 
is  a  case  where  the  entire  amount  of  work  named  in  the  contract 
had  been  performed,  and  the  court  held  a  recovery  could  not  be  had 
beyond  the  contract  price. 

Appellee  was  willing  to  stand  by  the  contract  as  made,  and  be 
oontroUed  by  it  as  to  pay  for  his  serrices,  but,  at  the  same  time,  he 
insisted  on  damages  for  its  breach  by  appellant. 

In  order  to  defeat  this,  appellant  pleads  the  Statute  of  Frauds, 
which  declares  the  contract  yoid.  Appellee  then  resorts  to  the 
quantum  meruit,  and  insists  on  a  recoyery  for  the  yalue  of  the  ser- 
vices rendered. 

The  contract  having  been  rendered  void  by  appellant,  we  must 
regard  it  void  for  all  purposes.  That  then  left  the  parties  in  this 
position:  appellant  had  secured  the  services  of  appellee;  no  contract 
was  in  existence  that  determined  the  amount  that  should  be  paid 
for  the  services  rendered.  The  law  then  would  raise  the  implied 
contract  that  appellee  should  receive  what  the  evidence  would 
show  his  services  reasonably  worth  from  appellant. 

Appellee's  evidence  was  introduced  on  this  theory,  and  his  in- 
structions to  the  jury  Were  based  on  this  principle,  which  we  think 
was  correct. 

The  judgment  of  the  Oironit  Gonrt  will  therefore  be  afibrmed. 

J%€lgm$fU  affirm$dn 
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Illutois  Obkt&al  Bailboad  Oompany,  appellant,  y.  Mnx^HELU 

(68I1L471.) 

Vommon  carrier  —  UabilUy  of,  far  goods  warehoused  for  deUvery  to  succeeding 

carrier. 

Goods  were  shipped  bj  the  I,  C.  Railroad,  directed  to  a  point  beyond  its  termi- 
nus, to  which  they  were  to  be  taken  by  another  carrier.  The  goods  were, 
at  such  terminus,  placed  in  the  warehouse  of  the  L  C.  R.  R.  Co.  until  such 
second  carrier,  which  had  no  regular  time  of  departure,  should  take  them. 
While  in  the  warehouse  they  were  destroyed  by  fire.  Held,  that  the  1.  C. 
R.  R.  Co.  held  the  goods  as  carrier  and  not  as  warehousemen,  and  was  liable 
for  the  loss. 

ACTION  by  Richard  M.  Mitchell  against  defendant  below  to 
recover  for  tlie  loss  of  certain  goods  shipped  by  said  defend- 
ant's line.  The  f*icts  appear  in  the  opinion.  The  judgment  below 
was  in  favor  of  Mitchell,  and  the  defendant  below  appealed. 

John  N,  Jewett  and  Charles  T.  Adams,  for  appellant 

Monroe,  Bisbee  £  Oibbs,  for  appellee. 

Craig,  J.  This  was  an  action  on  the  case,  brought  by  appellee 
against  appellant,  in  the  Superior  Court  of  Cook  county,  to  recover 
the  value  of  100  barrels  of  flour  which  were  destroyed  by  fire  in 
appellant's  warehouse  in  Chicago. 

A  trial  was  had  before  the  court,  a  jury  having  been  waived,  and 
judgment  rendered  in  favor  of  appellee  for  1600.  Appellant  ex- 
cepted to  the  judgment  rendered  by  the  court,  and  brought  the  case 
here  by  appeal. 

It  appears  from  the  record  that  on  the  6th  day  of  October,  1871, 
appellee  delivered  for  shipment  to  the  Mineral  Point  Railroad  Com- 
pany, at  Riverside,  Wisconsin,  100  barrels  of  flour,  which  was  to  be 
shipped  by  the  Mineral  Point  Railroad  Company  to  Warren,  Illi- 
nois, thence  by  appellant's  road  to  Chicago,  and  from  Chicago  by 
the  Union  Steamboat  Company  to  Buffalo,  and  from  Buffalo  by  the 
Brie  Railroad  to  Now  York. 

The  flour  was  receipted  to  appellee  by  the  Mineral  Point  Railroad 
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Company,  in  which  receipt  the  shipping  directions  were,  '' Foster, 
Gwyn  &  Co.,  New  York,  care  Union  Steamboat  Company,  Chicago, 
Illinois."  The  flour  was  loaded  at  Riyerside,  in  one  of  appellant's 
cars,  and  the  shipping  directions  taken  by  appellant  npon  receiving 
it  The  flour  reached  Chicago,  and  was  transferred  from  the  car  to 
appellant's  warehouse  late  on  the  6th  day  of  October,  where  it  was 
destroyed  by  flre  on  the  8th.  Appellant  neither  delivered,  nor 
offered  to  deliver  the  flour  to  the  steamboat  company,  neither  wag 
any  notice  given  the  boat  company  of  its  arrival.  The  receipt  given 
appellee  by  the  Mineral  Point  road,  when  he  delivered  the  flour  at 
Riverside,  read  as  follows: 


"  EiVBESiDB  Station,  October  6,  1871. 
''  Received  from  R.  M.  Mitchell,  by  the  Mineral  Point  Railroad, 
the  following  articles,  in  apparent  good  order,  as  marked  and  de« 
scribed  below,  to  be  forwarded  to  the  Illinois  Central  Railroad  Com- 
pany, Warren,  HL,  subject  to  the  conditions,  regulations  and  pay- 
ment of  freight  as  per  published  tariff  of  said  company: 


Marks. 

No. 

Abticles. 

■ 

Weight. 

Foster  Gwyn  &  Co.,  New 
York, care  Union  St'm- 
boat  Co.,  Chicago,  lU., 

100  bbls  flour 

20,009 

James  Jackson,  Agent. 


99 


Under  the  contract  the  liability  of  the  Mineral  Point  Railroad 
Company  terminated  when  it  transported  the  flour  to  Warren,  HI., 
and  delivered  it  there  in  good  condition  to  appellant  And  it  is 
claimed  by  appellant  that  its  liability  as  a  common  carrier  ceased 
when  it  shipped  the  flour  to  Chicago  and  deposited  it  in  its  ware- 
house ;  that  then  the  liability  of  carrier  terminated,  and  that  of 
warehouseman  began.  In  support  of  this  position,  we  have  been 
referred,  by  the  counsel  of  appellant,  to  numerous  decisions  of 
this  qourt,  none  of  which,  however,  decide  the  point  involved  in 
this  case.  These  authorities  cited  show  the  rights  and  liabilities 
of  a  common  carrier,  when  goods  have  reached  their  flnal  destina- 
tion,  and  have  been  placed  in  a  warehouse,  and  are  there  waiting 
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deliyery  to  the  consignee.  Had  Chicago  been  the  final  destination 
of  the  flour  shipped  by  appellee,  then  the  authorities  referred  to 
would  have  been  decisive  of  the  question  involved.  But  this  flour 
was  shipped  to  New  York,  not  Chicago.  Appellant  knew  its  des- 
tination when  he  received  the  goods.  Appellee  had  for  some  time 
been  shipping  flour  over  the  same  route.  It  was  not  subject  to 
storage  or  transfer  charges  at  Chicago.  For  aught  that  appears, 
appellee  had  no  knowledge  or  expectation  that  his  flour  would  be 
stored  in  a  warehouse  at  Chicago.  He  shipped  his  goods  to  be 
carried  to  New  York,  not  to  be  warehoused  at  intermediate  points. 

The  Mineral  Point  Railroad  Company  having,  by  contract, 
limited  its  liability  to  ship  over  its  own  road  and  deliver  to  appel- 
lant, the  question  for  determination  is,  what  were  the  duty  and 
liability  of  each  of  the  common  carriers  constituting  the  entire 
line  over  which  the  flour  was  shipped  from  Riverside  to  New  York. 
The  general  rule  seems  to  be,  when  the  next  carrier  in  the  connec- 
tion has  a  place  of  receiving  goods,  as  in  the  case  of  railways, 
always  open,  and  agents  ready  to  receive  them,  it  would  probably 
be  the  duty  of  each  preceding  carrier  to  make  immediate  delivery, 
at  the  place  of  receiving  freight,  to  the  next  succeeding  carrier  in 
the  line,  and  this  fl^es,  ordinarily,  the  carrier's  liability.  In  this 
mode  a  continuous  liability  of  carriers  is  kept  up  throughout  the 
whole,  which,  it  seems  to  us,  is  the  true  policy.  2  Redf.  on  Rail- 
ways, 76. 

The  Union  Steamboat  Company  received  freight  from  appellant 
upon  the  river  wharf,  where  the  appellant  delivered  it  for  the  boat 
company.  These  boats  had  no  regular  time  of  departure,  and  it 
appears  to  have  been  the  habit  of  appellant  to  place  all  goods  for 
shipment  by  the  boats  in  its  warehouse,  and  when  the  boats  came 
for  it,  it  was  delivered  on  the  wharf.  When  goods  are  received  by 
a  carrier  to  be  shipped  from  one  point  to  another  on  the  carrier's 
own  line  of  road,  it  is  a  conceded  proposition,  if  the  goods  are 
destroyed  in  transitu,  the  carrier  is  liable  to  the  owner,  unless  the 
goods  are  destroyed  by  the  act  of  God  or  the  public  enemies,  it 
being  the  duty  of  the  carrier,  in  such  case,  to  ship  and  safely 
deliver  the  goods  to  their  destination.  When  the  goods  reach  the 
point  to  which  they  are  shipped,  if  the  consignee  is  not  there  ready 
to  receive  then,  then  the  carrier  has  the  right  to  place  them  in 
warehouse. 

If,  however,  while  the  goods  are  in  transitu,  the  carrier*  for  its 


SEPTEMBER  TERM,  1873.  56? 

Illinois  Central  Railroad  Company  v.  Mitchell. 

own  coQYenience,  or  some  other  cause,  should  see  proper  to  unload 
and  warehouse  them,  and  while  warehoused  they  should  be 
destroyed  by  fire,  there  can  be  no  question  but  the  carrier  would 
be  liable  in  the  same  manner  as  if  the  goods  should  be  destroyed 
without  having  been  placed  in  warehouse,  and  this  proceeds 
npon  the  ground  that  the  liability  of  the  carrier  exists  and  con- 
tinues while  the  goods  are  in  transitu. 

It  is  also  clear,  where  goods  are  deliyered  at  the  depot  for  ship- 
ment, and  the  carrier,  prior  to  the  shipment,  places  them  in  its 
warehouse  for  safe-keeping  or  otherwise,  and  the  goods  are  destroyed, 
the  railroad  company  will  be  liable  as  a  common  carrier,  and  not 
as  warehouseman,  for  the  reason,  legally,  the  goods  are  destroyed 
tn  transitu. 

Upon  the  same  principle,  the  undertaking  in  the  case  under 
consideration  was  continuous  from  Riverside  to  New  York,  although 
the  goods  were  to  be  transported  over  the  lines  of  several  and  dis- 
tinct carriers.  The  duty  and  liability  of  each  carrier  was  to  ship 
over  its  own  and  deliver  to  the  next  succeeding  line.  This  affords 
protection  to  the  shipper  from  loss  of  his  goods  from  the  time  ho 
delivers  them  to  the  carrier  for  shipment,  uutil  they  are  delivered 
to  the  point  to  which  they  are  consigned,  and,  as  is  well  said  by 
Kedfield,  a  continuous  liability  of  carriers  is  kept  up  through  the 
whole  line,  which  is  the  true  policy. 

While  this  rule  gives  protection  to  the  shipper,  it  does  no  in- 
justice to  the  carrier.  It  does  not  enlarge  the  carrier's  liability 
from  what  it  is  in  case  goods  are  shipped  from  one  point  to  another 
on  its  own  line,  for  the  reason  that  when  the  goods  reach  the  end 
of  the  carrier's  line,  it  relieves  itself  of  responsibility  by  delivering 
them  in  good  order  to  the  uext  succeeding  carrier,  whereas,  in  the 
other  case,  the  liability  of  the  carrier  terminates  when  the  goods 
are  stored  in  the  warehouse. 

The  case  of  Mills  v.  Mich.  Gen.  R.  R.  Co.,  45  N.  Y.  622 ;  S.  C,  6  Am. 
Rep.  152,  is  directly  in  point  In  that  case,  298  bags  of  wheat  were 
shipped  on  the  road,  at  Kalamazoo,  Mich.,  on  the  16th  day  of  October, 
to  go  to  Detroit  by  rail,  thence  to  Buffalo,  N.  Y.,  by  propellers  by 
the  lakes,  thence  to  Albany  by  the  New  York  Central.  The  wheat 
was  consigned  to  Mills  &  McMartin,  Albany,  N.  Y.  The  wheat 
arrived  at  Detroit  on  the  18th,  and  on  the  night  of  that  day  was 
burned.  Notice  was  given  by  the  railroad  to  the  propellers  that 
the  wheat  was  there  ready  for  shipment.     The  wheat  was  ready  for 
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boat  on  the  day  that  it  was  bamed,  bnt  no  boat  was  ready  to  taka 
it  The  court  held  that  a  reasonable  time,  which  mast  elapse  after 
notice,  did  not  expire  nntil  a  yesnel,  which,  in  the  ordinary  course 
of  business,  could  receiye  the  goods,  had  failed  to  do  so.  See  also 
Oould  ▼.  Chapiny  20  N.  Y.  259.  The  court,  in  deciding  the  case^ 
say  :  ^^  A  carrier,  in  possession  of  goods  to  be  delivered  to  a  sub- 
sequent carrier  for  transportation,  remains  liable  as  insurer, 
although  the  second  carrier,  after  notice  and  request  to  do  so,  has 
neglected,  for  an  unreasonable  time,  to  secure  them." 

The  identical  question  raised  in  this  case  has,  however,  been 
decided  by  the  Supreme  Oourt  of  the  United  States,  in  case  of 
Mich.  Cent.  R.  R.  Go.  v.  The  Mineral  Springs  Manufacttiring  Oo., 
16  Wall.  318.  The  facts  upon  which  the  decision  was  made  are^ 
that  in  October,  1865,  the  railroad  company  received  at  Jackson, 
a  station  on  its  line  of  road  west  of  Detroit,  a  lot  of  wool,  and  gave 
a  receipt  for  it.  The  wool  was  consigned  to  Stafford,  Oonn.  The 
shipper  gave  instructions,  which  were  in  the  way-bill,  that  from 
Detroit  it  should  be  shipped  by  lake  in  boats.  It  appeared  that  the 
line  of  steamers  could  not  carry  freight  as  fast  as  it  arrived  at 
Detroit.  The  wool  was  shipped  to  Detroit,  and  there  put  in  the 
warehouse  by  the  railroad  company,  where  it  remained  six  day» 
awaiting  transportation  by  boat,  when  it  was  destroyed  by  fire. 
On  these  facts  the  court  say:  ''In  such  a  case,  it  is  the  duty  of 
the  carrier,  in  the  absence  of  any  special  contract,  to  carry  safely 
to  the  end  of  its  line,  and  deliver  to  the  next  carrier  on  the  route, 
beyond.  This  rule  of  liability  is  adopted  generally  by  the  courts 
in  this  country.  It  is  unfortunate  for  the  interests  of  commerce 
that  there  is  any  diversity  of  opinion  on  such  a  subject,  especially 
in  this  country  :  but  the  rule  that  holds  the  carrier  only  liable  to 
the  extent  of  his  own  route,  and  for  the  safe  storage  and  delivery 
to  the  next  carrier  is,  in  itself,  so  just  and  reasonable  that  we  do 
not  hesitate  to  give  it  our  sanction.  Public  policy,  however,  requires 
that  the  rule  should  be  enforced,  and  will  not  allow  the  carrier  to 
escape  responsibility  in  storing  the  goods  at  the  end  of  its  own 
route,  without  delivering,  or  an  attempt  to  deliver,  to  the  connect- 
ing carrier.  If  there  be  a  necessity  for  storage,  it  will  be  consid- 
ered a  mere  accessory  to  the  transportation,  and  not  as  changing 
the  nature  of  the  bailment  It  is  very  clear  that  the  simple  deposit 
of  the  goods  by  the  carrier  in  his  depot,  unaccompanied  by  any  act 
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indioatmg  an  intention  to  renounce  the  obligation  of  a  carrier,  wiU 
not  change  or  even  modify  his  liability. 

'*  It  is  argned,  however,  that  there  is  no  diflerence  between  goods 
to  be  delivered  to  tlie  owner  at  their  final  destination,  and  goods 
deliyerable  to  the  owner  or  his  agent  for  further  carriage;  that  in 
both  cases,  as  soon  as  they  are  ready  to  be  deliyered  over,  they  are 
awaiting  delivery.  This  position,  although  plausible,  is  not  sound." 

See  also  Fetiner  v.  R.  B,  Co.,  44  N.  Y.  505;  McDonald  v.  Western 
R.  R.  Co.,  34  id.  497. 

The  principles  announced  by  the  Supreme  Court  of  the  United 
States  m  the  case  cited  supra,  are  just,  and  the  rule  there  adopted 
cannot  fail  to  work  advantageously,  both  to  the  shipper  and  the 
common  carrier. 

So  long  as  the  transportation  companies  hold  out  to  the  shipping 
interest  of  the  country  that  they  constitute  a  continuous  and 
through  line  for  transporting  the  products  of  the  country  to  the 
eastern  markets,  and  as  such  receive  goods  to  be  carried,  the  trans- 
fer of  goods  from  the  line  of  one  to  that  of  the  other  is  a  matter 
they  must  arrange  among  themselves,  but  the  shipper,  in  order  to  • 
be  properly  protected,  holds  the  first  carrier  in  the  line  until  his 
goods  are  safely  delivered  to  the  next,  and  so  on  until  the  goods 
reach  their  final  destination. 

In  this  way  the  shipping  interest  pt  the  country  is  protected, 
and  each  carrier  in  a  continuous  line  is  only  required  to  discharge 
its  common  law  duty  —  to  safely  carry  over  its  own  line,  and  deliver 
to  the  next  succeeding  carrier  in  the  line. 

Appellant  having  received  these  goods  at  Warren,  Illinois,  the 
law  required  it  to  carry  and  deliver  them  to  Union  Steamboat  Com- 
pany at  Chicago.  This  it  failed  to  do,  and  therefore  is  liable  to 
appellee  for  the  value  of  the  flour. 

The  judgment  will  therefore  be  affirmed. 

Jutbfment  affirmed. 

VOL.XVIIL— 78 
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Quest,  appellant,  v.  Rsykolds. 

(68IU.  47a) 

Aneieni  UghU — doeirine  noi  apjplvGcMe  here.    Nuieanee — erectUm,  on  <m^%  oian 

land  excluding  liglU  and  air  from  neighbor. 

The  erection  bj  defendant  upon  his  own  land  of  a  high  board  fence  witliin 
two  feet  of  plaintiff's  dwelling,  wherebj  light  and  air  was  shut  off  from  the 
windows  and  doors  of  such  dwelling,  and  the  rooms  therein  rendered  dark« 
unwholesome  and  unfit  for  habitation  —  plaintiff  showing  no  preseriptlTe 
right  to  light  and  air — heidnoX  actionable. 

The  English  doctrine  of  ancient  lights  giving  a  prescription  after  twenty  yeats* 
user,  held  not  applicable  in  this  country. 

ACTION  by  William  H.  Eeynolds  against  Alfred   Oaest  and 
others  to  recover  damages  for  an  alleged  obstruction  erected 
by  defendants  below.    The  facts  appear  in  the  opinion.    Beynolds 
*  had  verdict  and  judgment  below,  and  defendants  below  appealed* 

Sieger  &  WhitoUy  for  appellants. 

A.  Oarrison,  for  appellee*. 

Breese,  G.  J.  This  was  an  action  on  the  case,  brought  to  the 
Circuit  Court  of  Cook  county,  to  recover  damages  for  an  alleged 
obstruction,  by  defendants,  of  the  free  use  of  the  light  and  air  pass- 
ing laterally  over  the  premises  of  defendants  to  plaintiff's  premises. 

The  declaration  contains  two  counts,  in  substance  as  follows: 
Plaintiff,  after  averring  his  residence  on  a  particular  lot,  73  Sonth 
Sangamon  street,  in  Chicago,  in  a  house  having  doors,  windows  and 
views  of  the  street,  through  which  light,  air  and  views  had  and 
oughi  to  enter  into  the  dwelling-house,  and  the  views  should  not 
have  been  obstructed,  and  the  use  of  the  light  and  air  and  views 
should  not  have  been  obstructed,  and  ought  to  be  used  by  plaintift 
and  his  family,  for  the  wholesome  use  and  occupancy  thereof,  avers: 
Yet,  the  said  defendants,  well  knowing  the  premises,  but  contriv* 
ing,  wrongfully  and  unjustly  intending  to  injure  the  plaintiff  and 
his  family,  and  to  deprive  them  of  the  use  of  said  doors,  windows 
and  views,  and  to  incommode  him  in  the  use  and  enjoyment  thereof. 
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and  to  annoy  plaintiff  in  his  use  and  possession  and  enjoyment  of 
eaid  premises,  on,  etc.,  wrongfully  and  injuriously  caused  and 
erected  and  raised  a  high  board  fence,  and  caused  to  be  erected^ 
constructed  and  raised  on  the  north  part  of  said  lot  and  dwelling- 
house  and  lot,  and  adjoining  thereto,  a  high  board  obstruction. 
The  obstruction  was  made  and  constructed  next  to  the  north  line 
of  the  house  and  lot.  No.  73  South  Sangamon  street.  It  was  made 
upon  the  south  line  of  an  alley  next  north  of  said  house  and  lot, 
and  close  adjoining,  and  was  so  made  and  constructed,  and  is  now 
standing,  and  in  such  close  proximity  that  it  hides  the  original 
fences.  It  nowhere  protects  the  alloy,  and  it  is  so  raised  and  con- 
structed, and  of  such  height  made  at  certain  places  in  its  construc- 
tion, and  so  near  to  the  windows,  that  it  wrongfully  and  injuri- 
ously darkens  the  said  dwelling-house,  obstructs  the  light  to  said 
windows,  and  is  so  made  as  to  obstruct  the  view  to  said  street,  and 
in  fact  is  so  constructed,  wrongfully  and  injuriously,  as  aforesaid, 
as  to  interfere  with  the  use  of,  and  the  light  and  air  and  views  from 
said  dwelling-house,  and  thereby  renders  said  dwelling-house  of  but 
little  use  to  plaintiff  and  his  family;  and  defendants  have  wrong- 
fully and  injuriously  kept  and  continued  said  high  board  fence 
obstruction,  etc.,  by  them  erected,  as  aforesaid,  for  a  long  space  of 
time,  to  wit,  etc.;  and  the  same  is  now  continued,  by  means  of 
which  premises,  the  said  dwelling-house,  with  its  appurtenances, 
are  greatly  darkened  and  injured,  and  they  continued  darkened  and 
injured,  and  the  light,  air  and  views  were  and  are  hindered  and 
prevented  from  coming  into,  and  through  the  said  windows,  into 
said  dwelling-house,  and  the  same  hath  thereby  been  rendered,  and 
is  close,  uncomfortable,  unwholesome  and  measurably  unfit  for 
habitation,  and  plaintiff  and  his  family  have  thereby  been,  and  still 
are,  greatly  annoyed  and  incommoded  in  the  use,  possession  and 
enjoyment  of  said  dwelling-house  and  lot,  with  the  appurtenances, 
to  wit,  etc.,  to  the  damage,  etc. 

The  second  count,  omitting  the  formal  and  introductory  parts, 
avers  :  Yet  the  said  defendants,  well  knowing  the  premises,  but 
continuing,  etc.,  and  intending  to  injure  and  prejudice  plaintiff 
and  to  deprive  him  of  the  use,  benefit  and  enjoyment  of  the  said 
windows,  and  to  annoy  and  incommode  him  in  the  use,  possession 
and  enjoyment  of  said  dwelling-house,  with  the  appurtenances, 
heretofore,  to  wit,  etc  (with  a  continuando),  wrongfully,  mali« 
oiously,  willfully  and  injuriously  greatly  darkened  said  windows,  and 
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hindered  and  preyenCed  the  light  and  air  from  coming  and  enters 
ing  into  and  through  said  windows  into  said  dwelUng-honse  and 
premises,  and  the  same  haye  thereby  been  rendered  and  are  nn-^ 
comfortable,  unwholesome  and  unfit  for  habitation,  and  the  plain* 
tiff  thereby  has  been  and  is  greatly  annoyed  and  incommoded  in 
the  use,  possession  and  enjoyment  of  said  dwelling-house  and 
premises,  with  the  appurtenances,  to  his  damage,  etc.  The  plea 
was,  not  guilty. 

Under  instructions  from  the  court,  the  plaintiff  had  a  yerdict  for 
eight  hundred  and  thirty-eight  dollars,  a  portion  of  which  wa» 
remitted  and  judgment  rendered  for  fiye  hundred  dollars. 

To  reyerse  this  judgment  defendants  appeal. 

We  haye  copied,  literally,  the  counts  of  the  declaration,  in 
order  that  the  precise  nature  of  the  action  may  be  seen  and  under- 
stood. 

Appellee  claims  that  the  gravamen  of  the  action  is  not  for  ob* 
structing  light  and  air  and  yiews,  but  it  is  for  erecting  an  unsightly 
fence  and  of  offensiye  materials.  The  logic  of  the  ruirr.  cer- 
tainly is,  that  the  plaintiff  haying  the  right  to  use  the  light  and 
air  and  yiews,  he  has  been  depriyed  of  the  same  by  the  erection  of 
the  fence,  and  by  which  erection  his  dwelling  has  been  darkened, 
rendered  unwholesome  and  unfit  for  habitation.  The  latter  is 
alleged  as  a  consequence  of  the  erection  of  the  fence,  and  the 
right  to  build  the  fence  is  denied,  because  of  plaintiff's  right 
to  haye  free  course  for  light  and  air  and  an  unobstructed  yiew 
from  his  windows.  The  gravamen  of  the  action  most  clearly  is^ 
the  obstruction  of  light,  air  and  yiew,  the  rest  being  consequences^ 
merely,  of  the  obstruction.  It  is  not  alleged,  the  materials  which 
composed  the  obstruction — the  fence  —  were  of  an  offensive 
nature,  or  that  the  air,  in  passing  through  or  oyer  the  fence, 
became  charged  with  offensiye  matter.  The  averment  simply  is, 
by  erecting  a  fence  the  passage  of  light  and  air  has  been  obstructed^ 
by  which  the  dwelling  has  been  darkened,  rendered  unwholesome 
and  unfit  for  habitation. 

In  this  view  of  the  nature  of  the  action,  the  first  question  to  be 
determined  is,  were  defendant's  lots,  on  the  south  boundary  of 
which  they  erected  this  fence,  servient  lots ;  in  other  words,  had 
the  plaintiff  any  right  to  the  passage  of  light  and  air  laterally  over 
defendant's  lots,  to  plaintiff's  doors  and  windows,  and  to  an  un- 
obstructed view  of  an  adjacent  street  ?    If  he  had,  whence  does  ho 
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deriye  it  ?  This  is  for  him  to  show,  and  he  has  not  shown  it.  He 
shows  no  right  by  prescription,  by  use  for  twenty  years^  if  snch  use 
oould  be  available,  and  no  grant  from  any  one.  The  owner  of  the 
premises  erected  the  dwelling-house  occupied  by  plaintiff  within 
two  feet  of  the  south  line  of  defendant's  premises.  We  have  been 
referred  to  no  law  forbidding  defendants  from  erecting  a  fence  on 
the  line  of  their  own  land.  Admit  the  erection  does  darken  the 
rooms  of  his  neighbor —  that  it  does  render  them  close  and  uncom- 
fortable, and  annoy  and  incommode  him,  the  defendants  have 
only  exercised  a  right  belonging  to  them,  by  building  the  fence. 

This  is  not  a  case  of  ancient  lights.  The  plaintiff  insists  it  is 
for  a  nuisance,  arising  out  of  a  violation  of  the  maxim,  *'  sic  utere 
tuo  ut  alienam  non  Usdas"  It  is  not  denied,  that,  by  the  common 
law,  an  action  on  the  case  lies  for  a  nuisance  to  the  habitation  or 
estate  of  another,  many  instances  of  which  are  readily  found  in  the 
books  ;  and  among  the  many  hundred,  one  is  now  before  us,  in  10 
Ad.  &  Ellis,  590,  Hight  v.  TJimnas,  37  E.  C.  L.  Rep.  182,  and  is 
germane  to  this  case.  That  was  an  action  for  annoying  plaintiff 
in  the  enjoyment  of  his  house,  by  causing  offensive  smells  to  arise 
near  to,  in,  and  about  the  house.  The  defendant  pleaded  the 
enjoyment,  as  of  right,  for  twenty  years  of  a  mixen  (compost  heap 
or  dunghill)  on  his  land  contiguous  and  near  to  plaintiff's  house, 
whereby,  during  all  that  time,  offensive  smells  necessarily  and  un- 
avoidably arose  from  the  said  mixen.  This  plea  was  traversed, 
and  there  was  a  verdict  for  the  defendant.  In  the  King's  Bench 
the  plea  was  held  bad,  and  the  plaintiff  entitled  to  judgment,  as  it 
did  not  show  a  right  to  cause  offensive  smells  in  the  plaintiff's 
premises,  nor  that  any  smells  had  in  fact  been  used  to  pass  beyond 
the  limits  of  defendant's  own  house. 

The  law  unquestionably  is,  if  a  man  erect  any  thing  offensive  so 
near  the  house  of  another,  that  it  becomes  useless  thereby,  case 
lies,  as  a  lime  kiln,  a  dye-house,  a  tallow  furnace,  a  privy,  a  brew- 
house,  a  tan  vat,  a  smelting-house,  and  the  like.  But  it  does  not 
lie  if  a  man  builds  a  house  and  makes  cellars  on  his  soil,  whereby 
a  house  newly  built  on  the  adjoining  soil  falls  down,  so,  if  by  such 
building  he  stops  lights  newly  made  in  the  house  of  another,  though 
the  lights  have  continued  for  thirty  or  forty  years. 

In  all  the  cases  where  it  was  held  the  action  would  lie,  a  positive 
right  was  invaded.  If  this  was  a  case  of  ancient  lights,  the  maxim 
would  apply.     But  plaintiff  having  established  no  right,  he  can- 
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not  cbum  to  be  injured  or  damnified,  as  no  right  is  infringed; 
legally  speaking,  there  is  no  injory  or  damage.  The  defendants 
cannot  be  chaiged  with  so  nsing  their  own  property  as  to  injure 
another.  By  the  fence  the  plaintiff  has  been  depriTed  of  the  nae 
of  that  which  did  not  belong  to  him,  for  light  and  air  are  not  the 
subjects  of  property  beyond  the  moment  of  actnal  occupancy. 
Mahan  y.  Brawn,  13  Wend.  261;  Parker  v.  Fooiey  19  id.  309. 

That  the  defendants  had  the  right  to  bnlld  a  fence  fifty  feet 
high,  on  their  own  land,  or  a  high  wall  which  shoold  have  the 
effect  to  depriye  plaintiff  of  light  and  air,  and  obstruct  his  Tiew^ 
the  plaintiff  himself  showing  no  prescriptive  or  other  adverse  right, 
is  settled  by  authority. 

The  case  of  Oerber  v.  Orabel,  16  III.  217,  is  referred  to  on  this 
question.  There,  the  declaration  did  not  prescribe  for  ancient  lights 
but  declared  generally,  as  in  this  case,  that  plaintiff  was  possessed 
of  the  house,  and  ought  to  enjoy  a  right  to  the  light  and  air  through 
the  windows.  The  court  held  the  declaration  was  sufficient  to  admit 
proof  of  the  right,  whether  it  arises  upon  a  prescription,  by  con- 
tract, or  otherwise  by  estoppel. 

The  English  doctrine  was  fully  examined  and  admitted  by  one 
of  the  judges,  Mr.  Justice  Scates  delivering  the  opinion,  that  the 
rule  in  England  was  the  presumptive  prescription  of  twenty  years, 
applied  in  analogy  to  the  Statute  of  Limitations.  But,  he  said, 
such  was  not  the  rule  of  the  common  law  of  this  State,  and,  dis- 
cussing the  older  authorities,  from  Bolle's  Abridgment,  through 
Coke,  down  to  Coke's  Eliz.,  to  the  accession  of  James  I,  the  learned 
jadge  reached  the  conclusion,  that  a  prescription  of  twenty  years 
for  the  easement  of  light  and  air,  was  not  applicable  to  the  circum- 
stances of  this  State,  unsettled  and  unimproved  as  it  is;  that  the 
doctrine  cannot  be  traced  further  back  than  the  twenty-first  year 
of  James  I.  He  then  treats  of  the  distinction  between  easements 
which  require  the  actual  use  of  the  property  of  another,  such  as 
commons,  a  way,  etc.,  and  proceeds:  One  bas  no  property  in  a 
prospect,  nor  in  the  light  and  air  that  pass  across  his  land.  He 
may,  when  he  pleases,  deprive  another  of  the  prospect;  but  in 
regard  to  easements  of  the  other  description,  suffering  the  use  of 
it,  with  a  knowledge  of  it  by  him  out  of  whose  estate  it  is  claimed, 
and  without  his  express  consent,  might  well  raise  a  presumption 
of  a  grant  or  existing  right  from  silence  and  inaction,  and  a  much 
shorter  period  would  be  satisfactory  and  subserve   the  ends  of 
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justioe.  Bnty  be  says^  after  an  extended  argnment  of  this  branoh 
of  the  snbjecty  no  part  of  this  reasoning  will  apply  to  an  inoor- 
ooreal  servitado  of  light  and  air.  It  was  well  said  in  Bury  t.  Pope, 
Droke's  Eliz.  118,  that  it  was  his  folly  to  build  his  boase,  and  pat 
his  windows  upon  another's  line,  and  thirty  or  forty  years'  use 
shall  not  debar  the  other  from  building  on  his  lino  adjoining. 
This  folly  is  no  invasion  of>  or  injury  to,  the  adjoining  proprietor's 
property  or  right,  while  his  property  lies  Tacant  There  is  no 
wrong  to  complain  of,  or  injury  to  redress,  as  in  the  class  of  ease- 
ments referred  to.  It  cannot,  therefore,  become  an  easement  or 
servitude  upon  the  land,  until  it  begins  to  operate  upon  the  owner's 
right  of  obstructing  the  light  and  air.  He  then  asks  this  ques- 
tion: When  does  this  servitude  begin?  The  answer  is  at  the  pre- 
cise period  when  man's  memory  of  its  beginning  is  lost.  Such,  he 
insists,  was  the  common  law  of  our  adoption,  and  its  adaptation  is 
as  well  suited  in  all  things  to  us,  as  to  any  people  or  country. 

As  we  understand  this  opinion,  the  right  to  the  free  passage  of 
light  and  air  must  be  establish^  for  a  length  of  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  that  is,  from  time 
immemorial ;  and  this  was  the  dommon  law,  as  understood  prior 
to  the  accession  of  James  I. 

Another  distinguished  judge,  Mr.  Justice  Gatok,  whose  ability 
and  great  legal  knowledge  have  never  been  questioned,  understood 
the  first  section  of  chapter  62,  Rev.  Stat.,  adopted  the  common 
law  of  England  as  administered  in  Westminster  Hall  at  the  time 
the  provision  was  originally  adopted  in  this  State,  and  the  British 
statutes  in  aid  of  the  common  law,  prior  to  the  fourth  year  of  James 
I,  except  as  provided  in  that  section  ;  and  as  it  was  admitted  that, 
by  the  well-settled  rule  of  the  common  law,  as  it  has  been  under- 
stood and  administered  by  the  English  courts  for  many  years  past, 
twenty  years'  uninterrupted  and  unquestioned  enjoyment  of  lights 
constitutes  them  ancient  lights,  in  the  enjoyment  of  which  the 
owner  shall  be  protected. 

Treat,  Chief  Justice,  dissented,  but  filed  no  opinion,  by  which 
dissent  we  infer  he  did  not  agree  with  either  of  his  associates. 
Tliis  is  the  only  case  in  this  court  we  have  been  referred  to  touch- 
ing this  subject,  and  from  it,  it  will  be  seen  the  law  has  not  been 
authoritatively  declared,  enough  only  appearing  in  the  record  to 
dispose  of  the  case  then  pending. 

But,  be  the  law  twenty  years,  or  time  immemorial,  in  which  to 
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prescribe,  it  cannot  avail  the  plaintiff  in  this  action,  as  he  estab- 
lished neither,  The  declaration  in  the  case  is  drawn  from  a  pre- 
cedent in  2  Ch.  PL  769,  with  some  slight  variations,  which  is 
there  prescribed  in  an  action  on  the  case  for  obstructing  ancient 
windows. 

An  action  on  the  case  for  a  nuisance  lies  not,  if  one  builds  a 
house  or  other  structure  .whereby  the  prospect  of  another  is  inter- 
rupted. 9  Coke,  58.  It  does  not  lie  for  a  reasonable  use  of  one's 
right,  though  it  be  to  the  annoyance  of  another.  So,  if,  by  such 
building,  he  stop  lights  newly  made  in  the  house  of  another,  though 
the  lights  have  continued  for  thirty  or  forty  years.  Com.  Dig.  429. 

The  doctrine  of  the  common  law,  as  found  in  Washburn  on 
Easements  and  Servitudes,  is,  that  an  adjacent  owner  may  deprive 
his  neighbor  of  the  light  coming  laterally  over  his  land,  by  the 
erection  of  a  wall  on  his  own  land,  within  the  period  of  prescrip- 
tion, although  he  does  it  for  the  mere  purpose  of  darkening  his 
neighbor's  windows,  p.  491. 

In  Cliandler  v.  TJioinpson,  3  CaiApbell,  82,  Le  Blanc,  J.,  said: 
Although  an  action  for  opening  a  window  to  disturb  the  plaintiffs 
privacy  was  to  be  read  of  in  the  books,  he  had  never  known  such 
an  action  to  be  maintained,  and  he  had  heard  it  said  by  Eybe,  Ch. 
J.,  that  such  an  action  did  not  lie,  and  that  the  only  remedy  was 
to  build  on  the  adjoining  land  opposite  the  offensive  window. 

The  complaint  in  this  declaration  is,  for  erecting  an  obstruction, 
by  which  light  and  air  were  prevented  from  coming  into  plaintiff^B 
house,  rendering  the  rooms  dark,  unwholesome  and  uninhabitable. 
The  point  is,  that  defendants  had  a  right  to  erect  the  fence,  which 
was  the  obstruction  alleged.  The  plaintiff  showing  no  right  to  the 
free  passage  of  light  and  air,  must  submit  to  this  erection  in  the 
absence  of  any  allegation  that  the  fence  was  made  of  un6t  materials, 
the  odor  from  which  was  of  a  noxious  nature,  which,  penetrat- 
ing the  house  of  plaintiff,  rendered  it  unwholesome.  To  entitle 
him  to  claim  damages  for  the  erection  of  a  fence,  by  which  his 
dwelling  was  darkened  and  made  unwholesome,  he  must  show  a 
prescriptive  right  to  the  use  of  the  light  and  air,  which  he  does 
not  pretend.  He  cannot  make  one  case  in  his  declaration,  and 
another  and  different  case  by  his  proofs.  He  declares  against  the 
defendants  that  he  is  possessed  of  a  dwelling-house,  with  doors  and 
windows,  to  and  through  which  light  and  air  ought  to  come  freely, 
but  you,  the  defendants,  have  obstructed  their  free  passage,  by 
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which  my  house  is  darkened,  rendered  unwholesome  and  unfit  fof 
habitation.  This  is  his  whole  case,  as  he  states  it  in  the  declara- 
tion. We  submit,  it  is  not  competent  for  him,  on  the  trial,  to 
prove  that  the  materials  out  of  which  the  fence  was  made,  were 
filthy  and  unfit,  or  that  they  created  an  atmosphere  in  the  house 
which  was  noxious,  for  that  is  an  independent  cause  of  action. 

Now,  on  the  question  of  prescription.  As  it  is  an  open  question 
in  this  court,  we  are  inclined  to  adopt  the  views  held  and  so  well 
expressed  by  the  Supreme  Court  of  the  State  of  New  York  in 
Parker  &  Edgarton  v.  Foote^  19  Wend.,  supra. 

In  commenting  on  the  doctrine  as  received  by  the  British  courts, 
the  court  say,  they  tell  us  a  man  may  build  on  the  extremity  of  his 
own  land,  and  that  he  may  lawfully  have  windows  looking  out 
upon  the  land  of  his  neighbor.  The  court  say,  the  reason  why  he 
may  lawfully  have  such  windows,  should  be^  because  he  does  his 
neighbor  no  wrong ;  and  yet,  some  how  or  other,  by  the  exercise  of 
a  lawful  right  in  his  own  land  for  twenty  years,  he  acquires  a 
beneficial  interest  in  the  land  of  his  neighbor.  The  original  pro- 
prietor is  still  seized  of  the  fee,  with  the  privilege  of  paying  taxes 
and  assessments ;  but  the  right  to  build  on  the  land,  without  which 
city  and  village  lots  are  of  little  or  no  value,  has  been  destroyed  by 
a  lawful  window.  How  much  land  can  thus  be  rendered  useless 
to  the  owner,  remains  yet  to  be  settled. 

And  the  court  further  say,  there  is  no  principle  upon  which  the 
modem  English  doctrine  on  the  subject  of  lights  can  be  supported* 
It  is  an  anomaly  in  the  law.  It  may  do  well  enough  in  England, 
and  has  been  sanctioned,  with  some  qualification,  by  act  of  Parlia- 
ment, but  it  cannot  be  applied  to  the  growing  cities  and  villages 
di  this  country  without  working  the  most  mischievous  conse- 
quences, and  has  never  been  deemed  a  part  of  our  law. 

In  Myers  v.  Oeinmely  10  Barb.  537,  this  case  is  approved. 

In  3  Kent's  Com.  573,  it  is  said,  the  English  doctrine  is  not 
much  relished  in  this  country,  owing  to  the  rapid  changes  and 
improvements  in  our  cities  and  villages.  A  prescriptive  right, 
springing  up  under  the  narrow  limitation  in  the  English  law,  to 
prevent  obstructions  to  window  lights  and  views  and  prospects,  or, 
on  the  other  hand,  to  protect  a  house  or  garden  from  being  looked 
in  upon  by  a  neighbor,  would  affect  essentially  the  value  of  vacant 
lots,  or  of  lots  with  low  and  back  buildings  upon  them.  To  the 
tame  effect  is  Washburn  on  Easements  and  Servitudes,  497. 

V0L.XVIIL  — 78 
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We  are  disposed  to  conour  in  this  yiew,  and  to  hold  it  abeord  tUr 
say  that  a  man,  by  the  exeroise  of  rights  oyer  his  own  property  tor 
twenty  years,  can  thereby  acquire  a  title  in  the  property  of  another. 
Snch  a  doctrine  is  not  applicable  to  our  growing  cities  and  yillagee» 
and  was  not  the  doctrine  of  the  common  law,  as  expounded  in 
Westminster  Hall,  prior  to  the  fourth  year  of  the  reign  of  James  L 

These  views  render  it  nnnecessary  to  consider  the  instructions 
giyen  in  this  case,  as  it  is  readily  seen  some  of  them  were  not  appli* 
cable. 

As  we  understand  the  declaration,  there  is  no  cause  of  action 

stated  in  it  to  entitle  the  plaintiff  to  a  recovery,  and  we  must 

reyerse  tt  e  judgment    'fhe  judgment  is  therefore  reyersed,  and 

the  cause  remanded. 

Judgment  fwersed. 


OOLXmBVB,  OmOAGO  AJTD  IHTDIAKA  GlNTBAX  RAILWAY  OOXPAHT, 

appellant,  y.  Tboesch. 

(OBDLStf.) 

McuUr  and  ienant^tthm  wuut&r  not  UMb  to  iervant  Jbr  iir^furif  ammd  Ijy 

ineompetent  eosertant  or  dtfectioe  maehinmy, 

A  ■enrant  cannot  reeover  from  his  master  for  U^Jniy  caused  bj  the  n^ligeoM 
of  a  oo«errant,  if  there  has  been  care  and  diligence  in  the  selection  of  the 
serrants. 

The  master  does  not  warrant  the  competency  of  any  of  his  serrants  to  th< 
others,  neither  is  there  an  implied  warranty  of  the  fitness  and  soondness  o1  • 
the  machinery  furnished  to  the  servants.    To  recover  for  injury  to  a  serraai 
caused  by  defects  in  machinery,  it  must  be  shown  that  the  master  knew  or 
ought  to  have  known  of  such  defects. 

ft  was  daimed  that  an  injury  was  caused  to  plaintiff,  an  employee  of  defend- 
ant, through  the  unsonndneRB  of  defendant's  engine  and  the  incompetency  of 
Ihe  engine^irlTer.  Held,  that  in  order  to  recover  for  such  injury  plaintiff 
most  show  that  such  unsoundness  or  incompetency  was  known,  or  eould,  by 
the  ezerelBe  of  diligence,  have  been  known  to  defendant. 

ACTION  by  Nicholas  Troesch  to  recover  for  personal  injuries 
received  by  him  while  in  the  employ  of  the  defendant  below. 
Troesch  recovered  a  judgment  below,  from  which  the  railway  com- 
pany appealed.     The  facts  appear  in  the  opinion. 
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Merriam^S  Alexander  and  Sabmi  Hmvejf,  for  apfreUeo. 

SooiT,  J.  This  action  is  to  recoyer  for  personal  injuries.  Ap- 
pellee was  a  switch  conductor  employed  in  the  yards  of  the  com- 
pany in  Ghicago.  He  was  directed  by  the  yard-master  to  moye  a 
train,  consisting  of  from  six  to  ten  platform  cars  loaded  with  rail- 
road  iron,  upon  the  HoyncHBtreet  switch.  Appellee  stood  upon  the 
front  end  of  the  forward  car  as  the  train  was  being  pushed  by  the 
engine  west  on  Einzie  street,  at  a  rate  of  speed  stated  to  be  about 
seyen  miles  per  hour.  Just  before  reaching  the  switch,  appellee 
signaled  the  engine-driyer,  as  he  alleges,  to  ''slow ''  the  speed  of 
the  train.  In  response  to  the  signal  giyen,  the  engine-driyer  either 
shut  off  the  steam  or  reyersed  the  engine.  The  action,  whateyer  it 
was,  caused  a  sudden  jerk  of  the  car,  which  threw  appellee  upon 
the  track,  where  he  was  injured  by  the  moying  cars,  from  which  he 
suffered  the  loss  of  a  leg  and  an  arm.  The  irreparable  loss  suffered 
by  appellee  has  commended  his  cause  to  the  patient  and  careful 
consideration  of  the  court,  but  we  are  unable  to  discoyer  any  tenable 
ground  upon  which  to  base  an  affirmance  of  the  judgment  in  his 
fayor. 

*  This  is  a  second  trial  had  upon  substantially  the  same  eyidence. 
Seyeral  witnesses  not  preyiously  examined  were  introduced  on  the 
last  trial,  but  the  testimony  is  mainly  cumulatiye,  and  presents  no 
new  phase  of  the  case,  nor  does  it  materially  strengthen  the  theories 
adyanced  by  the  respectiye  parties. 

The  declaration  is  framed  upon  the  hypothesis  defendant  was 
guilty  of  culpable  negligence  in  two  particulars;  firsts  in  furnishing 
for  use  an  engine  so  unmanageable  and  90  ill-constructed  as  to  be 
unfit  for  business;  and  second,  in  employing  and  retaining  in  its 
seryice  an  engine-driyer  who  was  unskilful,  imprudent  and  reck- 
less. It  is  ayerred  the  defectiye  condition  of  the  engine,  and  the 
unskillfulness  and  incompetency  of  the  engine-driyer,  were  known 
to  defendant,  or  could  haye  been  by  the  exercise  of  diligence,  but 
of  which  facts  plaintiff  was  totally  ignorant,  and  by  reason  of  one 
or  the  other  of  the  negligent  acts  charged,  appellee,  while  in  the 
exercise  of  due  caie,  sustained  the  injuries.  Hence,  it  was  inoum* 
bent  upon  the  pbdntifl  to  maintain,  by  a  prepondezanoe  of  the 
eyidenoe^  fbat  the  injury  was  caused  by  the  negligence  of  debndant 
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in  permitting  the  use  of  a  defective  engine^  or  in  the  employment 
of  an  nnskillfnl^  reckless  or  incompetent  engine-driver,  while  he 
was  himself  in  the  exercise  of  due  care,  and  that  the  defective  con- 
dition of  the  engine,  or  the  nnskillfnlness  or  incompetency  of  the 
engine-driver,  was  known  to  defendant,  or  coald  have  been  known 
by  the  exercise  of  diligence. 

The  testimony  offered  to  maintain  these  propositions  was  care- 
fully considered  upon  the  first  appeal,  and  the  former  verdict  was 
set  aside  for  the  sole  reason  it  was  against  the  weight  of  evidence. 
We  have  again  carefully  considered  the  case,  with  the  additional 
testimony  in  the  present  record,  and  are  driven  to  the  conclusion 
the  case,  as  made  by  the  pleadings,  is  not  sustained  by  the  evidence. 
No  reason  is  perceived  for  changing  the  views  expressed  in  the  for* 
mer  opinion,  and  we  must  adhere  to  that  decision.  C.  C.  &  L  G. 
JL  R.  V.  Troesch,  67  111.  165. 

If  this  judgment  can  be  maintained  at  all,  it  must  be  on  the  prop- 
ositions stated  in  the  first  and  fifth  instructions  given  to  the  jury 
at  the  instance  of  appellee: 

''  First.  The  railroad  company  is  to  be  regarded  as  constructively 
present  in  all  acts  performed  by  its  general  agents  within  the  scope 
of  their  authority;  that  is,  within  the  range  of  their  or  Unary 
employment 

'^Second.  There  was  an  implied  warranty  on  the  part  of  the 
company,  at  the  time  plaintiff  was  employed  and  put  on  the  cars  as 
conductor,  that  the  locomotive  engine  employed  in  propelling  the 
train  was  of  reasonable,  proper  and  safe  construction,  sound  and 
in  proper  and  good  condition,  so  far  as  any  defect,  deficiency  or 
ansoundness  thereof  might  have  been  discovered  by  the  exercise  of 
proper  care  and  diligence  on  the  part  of  the  company." 

The  declaration  counts  upon  the  personal  negligence  of  defend- 
ant^ and  not  upon  any  implied  warranty  as  to  the  fitness  of  the 
machinery  furnished,  nor  upon  any  undertaking  of  the  company  as 
to  the  skillfulness  or  competency  of  the  fellow  servants  of  plaintiff 
in  the  same  service.  The  gravamen  of  the  action,  as  set  forth,  is 
the  personal  negligence  of  defendant.  It  would  seem,  therefore, 
to  be  a  fatal  objection  to  the  instructions,  that  they  directed  the 
attention  of  the  jury  to  an  element  of  liability  not  involved  in  the 
case.  But  wuving  all  objection  to  the  form  of  the  pleadings,  we 
do  not  think  the  dootrine  asserted  in  either  pzopodtioii  oan  be 
wMntftined  in  the  broad  sense  deokred. 
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The  application  of  the  principle  asserted  in  the  first  charge  in  a 
case  like  the  one  we  are  considering,  would  reverse  the  rule  that 
has  uniformly  prevailed  in  our  jurisprudence,  that  one  servant  can- 
not recover  against  the  master  for  an  injury  inflicted  by  the  negli- 
gence of  a  fellow  laborer  in  a  common  employment.  Who  are  the 
'^  general  agents  "  alluded  to  in  the  charge  in  whose  acts  the  com- 
pany is  regarded  as  constructively  present  ?  Is  the  engine-driver 
in  charge  such  an  agent?  If  we  assume  the  company  was  con- 
structively present  in  his  acts,  supervising  and  controlling,  as  the 
phrase  is,  it  would  follow  as  a  logical  conclusion,  notwithstanding 
the  plaintiff  was  engaged  in  a  common  service,  defendant  would 
be  liable  for  any  injury  occasioned  by  his  negligent  conduct.  In 
order  to  maintain  this  judgment  on  this  principle,  it  would  be 
necessary  to  overrule  a  uniform  course  of  decisions  made  by  this 
court  holding  a  contrary  doctrine.  This  we  are  not  prepared  to 
do.  No  doctrine  is  better  settled  than  that  one  servant  cannot 
recover  against  the  master  for  an  injury  occasioned  by  the  negli- 
gence of  another  engaged  in  the  same  general  business,  if  there  has 
been  ordinary  care  and  diligence  observed  in  the  selection  of  ser- 
vants. Connor  v.  Ill  Gent.  R.  R.  Co^  15  111.  550 ;  ///.  Cejit.  R.  R, 
Co,  V.  CoXy  21  id.  24;  Chicago  mid  Alton  R.  R.  Co,  v.  Kee/e,  47  id. 
108 ;  Cliicago  and  Alton  R.  R.  Co.  v.  Murphy y  53  id.  336 ;  C  B. 
and  Q.  R.  R.  Co.  v.  Gregory,  58  id.  272. 

Even  if  we  should  regard  the  rule  as  impolitic,  it  has  been  so 
long  established  by  the  English  and  American  decisions,  we  are  not 
at  liberty  to  depart  from  it  If  it  is  to  be  changed  at  all,  it  must 
be  done  by  legislative  enactment. 

The  exceptional  cases  are  only,  as  in  the  HI.  Cent.  R.  R.  v.  Jewell^ 
45  HI.  99,  where  the  injury  is  imputable  directly  to  the  personal 
negligence  of  the  defendant  in  the  selection  of  the  servant,  or  in 
retaining  him  in  service  after  his  incompetency  was  known.  The 
master  does  not  warrant  the  competency  of  any  of  his  servants  to 
the  others.  The  extent  of  the  undertaking  is,  the  company  will 
exercise  reasonable  care  in  the  selection  of  an  employee,  and  if  his 
incompetency  is  discovered,  it  will  dismiss  him  from  its  service. 
Bhearm.  and  Redf.  on  Neg.,  §  86. 

The  case  of  Wright  v.  N.  T.  Cent.  R.  R.  Co.,  25  N.  T.  662,  is  a 
well-considered  case  on  this  subject.  It  is  there  distinctly  declared 
the  employer  does  not  undertake  with  its  employees  for  the  skill 
and  competency  of  the  other  employees  in  and  about  the  same  ser- 
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?ioe.  The  liability  is  placed  on  the  personal  negligenoe  of  the 
company  in  the  selection  of  its  servants.  In  cases  of  injniy  to 
passengers,  the  fault  of  the  agent  is  imputed  to  the  company  on 
grounds  of  public  policy;  but  the  rule  is  different  where  it  is 
sought  to  mdce  the  company  responsible  for  an  injury  to  one  of  its 
own  employees,  unless  the  case  can  be  brought  within  the  excep- 
tions to  the  general  doctrine.  This  principle  is  certainly  sustained 
by  the  weight  of  authority.  Hayden  v.  SmithviUe  Manufaduring 
Company y  29  Conn.  548;  Eeegan  t.  Western  R.  S.  Co.,  ^  Sold. 
176 ;  Ca.  and  N.  W.  It.  R.  v.  SweU,  46  111.  196. 

The  case  of  The  LauuvilU  and  Nashville  R.  R.  y.  OoUina,  2  Du- 
Tally  114,  holds,  one  employee  may  recover  for  the  gross  misconduct 
of  a  co-employee,  although  engaged  in  the  same  common  service. 
It  is  upon  the  principle  of  the  proposition  we  have  been  consider- 
mg,  as  stated  in  the  first  charge  to  the  jury,  that  in  all  those  opera- 
tions the  invisible  corporation,  though  never  actually,  is  always 
oonstructively  present  through  its  acting  agents  who  represent  it, 
and  whose  acts,  within  their  respective  spheres,  are  its  acts.  The 
engine-driver,  when  acting  in  the  range  of  his  general  employment, 
is  declared  to  be  one  of  those  general  agents  in  whose  act  the  com- 
pany is  regarded  as  being  constructively  present. 

The  doctrine  enunciated  is  novel,  and  what  is  remarkable  is,  not 
a  single  authority  is  cited  by  the  very  able  judge  who  delivered 
the  opinion  of  the  court,  in  support  of  the  positions  assumed. 
Mr.  Redfield,  in  his  work  on  the  law  of  railways,  although  regard- 
ing the  opinion  as  sound  in  its  principles,  and  as  having  been 
maintained  with  uncommon  ability  in  its  logic,  concedes  it  to  be  in 
opposition  to  the  best  considered  English  and  American  cases  on 
that  subject  Indeed  there  is  very  little  conflict  in  the  adjudged 
cases  in  either  country,  and  where  there  has  been  a  departure,  it 
has  been  for  peculiar  reasons,  which  is  a  virtuaj  concession  of  the 
soundness  of  the  general  rule. 

The  second  proposition,  as  stated  in  the  fifth  instruction,  is  not 
the  law.  We  do  not  understand  there  is  any  implied  warranty  as 
to  the  fitness  and  soundness  of  the  machinery  furnished  to  the 
employees.  It  is  the  duty  of  the  company  to  exercise  diligence,  or, 
as  some  of  the  cases  express  it,  the  highest  degree  of  diligence,  to 
construct  a  safe  road-bed,  and  furnish  safe  and  sound  machineiy. 
Beyond  that,  they  owe  no  duty  to  their  employees,  whatever  may 
be  their  duty  to  passengers.    If  there  was  an  implied  warranty,  as 
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stated  in  the  charge,  no  matter  what  degree  of  diligence  the  com* 
pany  might  use,  if  the  employee  was  injured  by  the  use  of  defeotiTe 
machinery,  he  could  still  recover.  This  would  be  extending  the 
liability  of  railroad  companies  to  an  unprecedented  extent  which  it 
not  warranted  by  reason  or  authority.  When  the  company  has 
exercised  proper  diligence  or,  as  is  expressed  in  Shannon's  ca8e^43 
111.  338,  t^e  highest  degree  of  diligence,  in  providing  suitable 
machineiy,  nearly  all  the  cases  hold  the  employee  assumes  the 
risk  incident  to  the  service  in  which  he  engages. 

It  is  known  to  be  a  perilous  service,  and  he  receives  a  compensa* 
tion  above  that  which  is  paid  for  common  labor,  for  which  he  is 
supposed  to  contract  against  the  ordinary  hazards.  The  cases  in 
this  State  and  in  sister  States  are  with  great  unanimity  to  the 
effect,  if  injury  arises  from  a  defect  or  insufficiency  in  the 
machinery  or  implements  furnished  to  the  servant  by  the  master, 
knowledge  of  the  defect  or  insufficiency  must  be  brought  home  to 
the  master,  or  proof  given  he  was  ignorant  of  the  same  through 
his  own  negligence  or  want  of  care,  or,  in  other  words,  it  must  be 
shown  he  either  knew  or  ought  to  have  known  the  defects  which 
caused  the  injury. 

In  Nbyes  v.  Smitk,  28  Verm.  69,  the  court  say:  "  Where  there 
is  no  actual  notice  of  defect  in  an  engine  of  that  character,  and  no 
personal  blame  exists  on  the  part  of  the  master,  there  is  no  implied 
obligation  or  contract  on  his  part  that  the  engine  is  free  from 
defects,  or  that  it  can  be  safely  used  by  the  servant  The  law  im« 
poses  no  such  obligation."  The  court  then  proceeds  to  state,  as 
this  court  did  in  Chicago  £  N.  W.  R,  R.  v.  Swott^  the  doctrine 
that  an  action  by  a  servant  will  not  lie  against  his  principal  for  an 
injury  sustained  through  the  fault  of  a  fellow  servant,  applies  only 
to  cases  where  the  injury  complained  of  occurred  without  the  fault 
of  the  principal,  either  in  the  act  which  caused  it,  or  the  employ- 
ment of  the  person  who  committed  it. 

We  have  been  referred  to  no  well-considered  case  that  imposes  a 
stricter  liability  than  the  following  cases:  C.  B,  (6  Q.  R.  R,  v. 
Orsgory,  58  DL  292;  Wright  v.  iV.  F.  Gent.  R.  R.  Co.;  O.  d  A.  R. 
R.  R.  Oo.  T.  Shannon;  Cm  &  N.  W.  R.  R.  v.  Swett^  supra;  Schooner 
Norway  v.  Jensen,  52  IlL  273;  HI  Cent.  R.  R.  Co.  v.  Welch,  52  id. 
183;  (yOonnel  y.  AUeghany  VaUey  R.  R.  Co.,  59  Penn.  St.  239. 
They  are  in  harmony  with  the  views  here  expressed. 

It  seems  to  us  no  reason  or  public  policy  exists  why  a  railroad 
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company  should  be  held  liable  to  its  employees,  as  upon  an  implied 
warranty,  as  to  the  sufficiency  or  soundness  of  the  machinery  or 
implements  furnished.  Such  companies  are  to  be  held  to  a  high 
degree  of  diligence  in  this  regard,  but  beyond  that  there  are  no 
rational  grounds  upon  which  they  can  be  declared  liable  to  persons 
who  Tolnntarily,  with  a  full  knowlege  of  the  hazards  to  which  they 
will  be  exposed,  seek  employment  in  their  service.  The  rule  as 
stated  in  the  fifth  instruction  is  too  broad,  and  may  have  misled 
the  jury. 

For  the  reasons  indicated  in  this  and  in  the  former  opinion,  the 
judgment  is  reyersed  and  the  cause  remanded. 

Judgment  rev$r§ecL 


Ohkuvhi,  appellant^  y.  La^fayettb,  Bloomingtok  akd  ICisais- 

8IPPI  Bailroad  Oompakt. 

68  m.  sro.) 

O^rparaiym — eamp&maiUm  of  directors  far  serttce$. 

The  director  of  a  railroad  company,  whose  by-laws  made  no  provision  te 
compensation  to  its  ofBoers,  kM^  not  entitled  to  recover  for  seryices  pei^ 
formed  as  such  director  for  the  company.  Bat  he  could  recover  for  th* 
performance  of  duties  not  imposed  upon  him  as  director  by  the  charter  or 
by-laws  of  the  company  where  he  acted  not  as  director  but  as  agent. 

ACTION  by  Jonathan  H.  Oheeney,  to  recover  for  services  m 
director  of  defendant.    From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appealed.    The  facts  appear  in  the  opinion. 

H.  Spencer  and  0.  T.  Reeves,  for  appellant 

L.  E.  Pay  son,  for  appellee. 

Walkeb,  J.  The  Lafayette,  Bloomington  and  Mississippi  Bail- 
road  Company  was  organized,  and  appellant  was  elected  a  director. 
In  January,  1870,  the  company,  through  its  board  of  directors, 
created  an  executive  committee,  consisting  of  five  persons,  who^ 
with  the  chief  engineer,  were  empowered  to  make  contracts  and 
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provide  funds  for  the  constraction  and  equipment  of  the  road ; 
andy  in  the  month  of  January,  1870,  appellant  was  appointed  a 
member  of  the  executive  committee,  and  continued  to  act  as  such 
until  the  last  of  January,  1872.  This  service  is  claimed  by  appel- 
lant to  have  been  worth  11,000. 

He  was,  also,  in  September,  1869,  appointed  as  agent  of  the 
company  to  procure  the  right  of  way  through  McLean  county,  and 
he  rendered  services  in  that  capacity  for  which  he  claims  $600. 
He  was  also  appointed,  in  th6  autumn  of  1872,  an  agent  to  solicit 
and  procure  subscriptions  to  aid  in  constructing  the  road,  and  he 
claims  he  devoted  two  months  of  his  time  to  that  service,  and  that 
it  is  worth  $400 ;  that  whilst  a  member  of  the  executive  committee, 
he  made  frequent  trips  to  Chicago  and  Lafayette,  on  the  business 
of  the  company ;  that  in  the  spring  of  1871,  after  the  road-bed 
was  graded  and  bridged,  he  was  appointed  as  a  member  of  a  special 
committee  to  go  East  to  make,  if  possible,  a  contract  for  the  com- 
pletion of  the  road,  and  he  went  to  Philadelphia  and  New  York, 
and  was  absent  two  weeks,  and  afterward  conferred  with  other 
parties  with  a  view  of  contracting  for  the  completion  of  the  road, 
and  in  doing  so  went  to  Chicago,  Lafayette,  Cleveland  and  New 
York,  and  was  absent  four  weeks. 

It  appears  that  the  claim  for  these  services  was  presented  to  the 
company  and  audited  by  its  executive  committee  on  the  13th  day 
of  January,  1872,  amounting  to  $4,000 ;  that  a  warrant  for  that 
amount  was  drawn  on  the  treasurer ;  that  the  board  of  directors, 
at  a  meeting  on  the  31st  day  of  January,  1872,  appropriated 
$25,000  to  pay  this  and  other  claims,  but  appellant  testifies  that 
he  has  never  received  any  part  of  his  claim,  and  brought  his  action 
of  assumpsit  to  recover  for  work  and  labor  and  for  money  paid  out 
for  the  use  of  the  company. 

A  warrant  of  attorney  was  given  by  the  company  to  confess  a 
judgment,  which  was  entered.  But  subsequently  a  motion  was 
made  to  set  aside  this  judgment,  which  was  done,  and  the  com- 
pany let  in  to  plead*  After  filing  pleas,  the  case  was  submitted  to 
the  court  for  trial,  without  a  jury,  by  consent  of  parties.  The 
court  found  for  the  defendant,  and  entered  a  judgment  in  bar  of 
the  recovery,  and  for  costs,  and  plaintiff  brings  the  record  to  this 
oonrt  on  appeal. 

In  adopting  the  by-laws  of  the  company,  no  salary  or  provision 
tor  oompensation  of  the  officers  was  made,  but  it  is  claimed  they 
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all  anderatood  and  expected  that  a  reasonable  compensation  would 
be  made  for  their  services  rendered  in  the  discharge  of  their  duties. 

The  doctrine  is  stated  in  Bedfield  on  Bailways,  406^  that^  in  Eng- 
land, to  entitle  directors,  etc.,  to  receive  compensation,  it  must  be 
provided  for  and  fixed  by  the  by-laws  of  the  organization,  and  that 
the  doctrine  in  this  country  requires  such  compensation  to  be  thus 
fixed,  or  at  least  by  a  resolution  of  the  directors  spread  on  the 
minutes  of  their  proceedings,  and  we  apprehend  that  compensa- 
tion, whether  the  one  mode  or  the  other  be  adopted,  must  be  fixed 
before  the  services  are  rendered. 

In  the  case  of  The  Am.  Cent.  R.  R  Co.  v.  Miles,  52  HI.  174^  it 
was  held  that  a  director  could  not  recover  compensation  for  ser- 
vices unless  they  were  thus  fixed  by  the  directors,  and  the  services 
of  the  president  and  other  ofScers  of  the  company  fall  fully  within 
the  principle  of  the  rule.  The  president  and  directors  of  such 
a  company  are  trustees  for.  the  stockholders,  and  it  is  for  that 
reason  that  the  law  does  not  imply  a  promise  to  pay  them  for  dis- 
charging the  duties  imposed  upon  persons  occupying  that  relation. 

At  the  common  law,  a  trustee  was  not  entitled  to  compensation, 
and  could  not  recover  on  a  quantum  meruit  And  it  was  in  the 
application  of  this  rule  that  it  was  held,  in  The  Loan  Association 
V.  StonemetZf  39  Penn.  534,  that  a  resolution  passed  by  the  corpora- 
tion after  services  were  rendered,  that  the  officer  be  paid  a  sum  of 
money  for  services  as  chairman  of  a  committee,  was  without  con- 
sideration, and  imposed  no  obligation  on  the  corporation  that 
could  be  enforced.  And  the  case  of  If.  Y,  and  N.  H.  R.  R.  Go.  v. 
Keteham,  27  Oonn.  170,  illustrates  the  rule  in  holding  that  it  does 
not  matter  that  the  services  were  rendered  in  the  expectation  and 
understanding  that  the  officer  should  be  paid.  And  in  the  case  ol 
Butts  V.  Wood,  37  N.  Y.  317,  it  was  held,  notwithstanding  the  bill 
for  services  rendered  by  an  officer  where  no  by-law  or  resolution 
had  fixed  his  pay,  and  the  bill  was  allowed  by  the  board,  that 
''one  holding  a  position  of  trust  cannot  use  it  to  promote  his  indi- 
vidual  interest  in  any  manner  in  disposing  of  the  trust  property; 
that  the  circumstances  under  which  the  bill  was  allowed  was  a 
fraud  on  the  shareholders,  and  to  permit  such  a  transaction  to 
stand  would  be  a  reproach  to  the  administration  of  justice.'' 

In  The  IT.  T.  andN.  H.  R.  R.  Co.  v.  Keteham,  27  Oonn.  175,  the 
court  use  this  language:  ''It  would  be  a  sad  spectacle  to  see  the 
maiuigen  of  any  corporation  assembling  together  and  parceling  out 
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among  themselTeB  the  obligations  and  other  property  of  the  cor- 
poration in  payment  for  past  serTices." 

In  the  ease  of  Dustin  y.  7%e  Imperial  Gas  Co.,  3  Bam.  ft  AdoL 
125,  it  was  held  that»  whilst  agents  and  employees  might,  perhaps, 
reooTer  for  servioes  rendered  for  a  corporation,  a  director  could  not, 
unless  provision  therefor  had  been  made  by  resolution  having  the 
f  oroe  of  a  by-law,  or  by  such  a  by-law.  And  it  was  said  that  such 
ofBoers  differ  materii^y  from  mere  agents  and  employees ;  that 
directors  are  managers  or  governors,  and  not  agents. 

No  person  is  under  the  slightest  compulsion  to  accept  the  posi- 
tion, and  if  he  is  unwilling  to  do  so  without  compensation,  public 
policy  requires  that  his  compensation  should  be  fixed  and  certain 
before  he  enters  upon  the  discharge  of  the  duties  of  his  ofiSce.  This 
rule  must  apply  to  services  rendered  by  persons  holding  the  ofSce 
of  directors,  who  have  the  control  of  the  funds  of  the  body.  But 
a  person  not  a  director,  and  having  no  control  over  the  funds  and 
property  of  the  corporation,  rendering  services,  does  not  occupy 
the  relation  of  trustee  to  the  company,  and  does  not  fall  Mrithin  the 
rule,  and  may  recover  a  reasonable  compensation  for  services  ren- 
dered The  law  has  never  conferred  on  trustees  the  authority  to 
profit  by  the  exercise  of  the  powers  and  duties  of  their  position. 

This,  ihen,  disposes  of  the  claim  of  appellant  for  services  ren- 
dered as  a  director  of  the  company.  But  the  question  arises,  whether 
or  not  he  rendered  services  for  the  company  which  do  not  pertain 
to  his  duty  as  director,  and  if  so,  whether  he  may  recover  a  fair 
compensation  for  such  service* 

It  is  said  by  Lord  Ooke,  in  his  Oommentaries  on  Littleton,  66  b, 
that  **  a  corporation  aggregate  of  many  cannot  appear  in  person, 
for,  albeit  the  bodies  natural  whereupon  the  body  politic  consist 
may  be  seen,  yet  the  body  politic  or  the  corporation  itself  cannot 
be  seen,  nor  do  any  act,  but  by  attorney. ''  And  in  Angell  ft 
Ames  on  Oorp.,  p.  210,  it  is  said  that,  ''in  general,  the  only 
mode  in  which  a  corporation  aggregate  can  act  or  contract  is 
through  the  intervention  of  agents,  either  specially  designated 
by  the  act  of  inoorporation  or  appointed  and  authorized  by  the  cor- 
poration in  pursuance  of  it."  And  it  was  held,  in  Waller  v.  Bank 
of  Kentucky,  3  J.  J.  Marsh.  206,  that  the  agents  of  a  corporation, 
Uke  the  agents  of  natural  persons,  are  entitled  to  recover  compen* 
•ation  according  to  what  it  is  reasonably  worth.  In  that  case  the 
law  required  the  body  to  appoint  a  clerk,  but  neither  the  law  noi 
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any  by-law  or  resolution  of  the  board  of  directors  fixed  his  compen* 
sation,  and  he  was  permitted  to  recover  in  assumpsit.  See  Hall  t. 
The  Vermont  and  Massachusetts  R  R.  Co.,  26  Vt  401. 

If,  then^  appellant  was  appointed  to  act  as  agent  for  the  perform- 
ance of  duties  outside  of  those  devolying  on  him  as  director,  it  is 
but  reasonable  and  just  that  he  should  be  allowed  to  recorer  a  fair 
compensation  for  such  services.  Shackelford  v.  N,  0.,  J.  and  O. 
N.  R  R.  Co.,  37  Miss.  202. 

Because  he  was  a  member  of  the  board  of  directors,  it  does  not 
follow  that  he  was  bound  to  perform  any  and  all  duties  usually 
exercised  by  agents  properly  appointed,  and  when  he  performed 
each  duties  under  an  appointment  by  a  resolution  of  the  board,  he 
should  be  allowed  compensation  therefor.  Where  an  attorney  is 
employed  to  attend  to  the  general  or  special  affairs  of  the  company, 
he  should  be  compensated.  So  of  a  secretary  or  clerk,  and  an  agent 
to  solicit  subscriptions  and  to  procure  the  right  of  way,  eto. 

It  would,  then^  follow  that,  as  appellant  was  appointed  to  solicit 
subscriptions  of  stock,  and  to  procure  the  right  of  way  for  the  road, 
he  may  recover,  unless  that  duty  was  imposed  on  him  as  a  director 
by  the  charter  or  the  by-laws.  In  performing  those  duties,  it  is 
more  than  probable  that  he  acted  as  an  agent,  and  not  as  a  director, 
and  should  be  permitted  to  recover  for  such  extra  service,  but  if 
this  duty  was  imposed  by  the  charter  or  the  by-laws  of  the  company 
as  a  director,  then  a  recovery  could  not  be  had  therefor.  The 
duties  he  performed  as  a  member  of  the  executive  committee  in 
making  efforts  to  contract  for  the  construction  of  the  road,  includ- 
ing time  and  travel,  were  a  part  of  his  duty  as  a  director,  and,  from 
the  authorities  above  referred  to,  he  has  no  right  to  recover  for 
them*  Nor  is  it  an  answer  to  say,  that  the  company  could  have 
intrusted  the  duties  of  the  executive  committee  to  others  not 
direotors  or  even  stockholders,  and  paid  them  a  fair  compensation 
for  their  time  and  skill.  They  had  the  power  to  so  act  as  directors, 
and  they,  as  directors,  or  as  a  port  of  them,  performed  the  services. 

The  judgment  of  the  Oironit  Oonrt  must  be  reversed  and  th« 
cause  remanded. 

Judgment  reversed. 
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BuTLEBy  appellant,  y.  Huestis. 

(68IU.6M.) 

F9i0i0r— <•  tippaitU  fei  aUow  appoirUment  of  Isig  than  fi$.    ^Sdn  qf 

Jmbodyr 

Wbere  a  party  has  power  to  appoint  a  fee,  if  there  are  no  woida  of  poeitiTe 
reetrietion,  a  less  estate  may  be  appointed. 

Certain  real  property  was  conveyed  to  a  trustee  for  the  benefit  of  B.^  the  tnui- 
tee  to  oonrey  the  same  to  sach  person  as  B.  by  her  last  will  should  appoint, 
which  person  should  take  the  same  in  fee,  and  in  default  of  her  appoint- 
ment it  should  be  conveyed  to  the  children  of  B.  B.  by  will  gave  the  use  of 
the  property  to  H.  during  life, "  the  reversion  and  fee  thereof  to  the  heirs" 
of  her  body  at  and  afier  her  decease."  Held,  that  the  words  '*  heirs  of  her 
body  **  were  to  be  taken  as  words  of  description  and  not  of  limitation,  and 
a  decree  sustaining  the  devise  was  affirmed. 

BILL  in  equity  by  William  M.  Butler  against  Altieri  A.  Hnestia 
and  others  to  have  a  trust  executed  by  conyeying  to  the 
ehildren  of  complainant.  The  facts  other  than  those  stated  in  the 
opinion  were  these:  Complainant^  in  1861,  conyeyed  certain  real 
property  to  defendant^  Seneca  G.  Bliss,  in  trust  for  the  use  of  com- 
plainant's wife,  Gelia  T.  Butler,  who  subsequently  died,  leaying  a 
wiU,  which  is  passed  upon  in  the  following  opinion.  The  court 
below  decided  adyersely  to  complainant^s  claim,  and  he  appealed* 

Ayer  J  KdU$f  for  appellant 

HUcheoeh  d  Dupee,  and  Paddock  J  Ide,  for  appellee. 

SooiT,  J.  This  bill  is  for  relief,  and  is  framed  on  the  supposi- 
tion there  has  been  no  nomination,  by  the  donee,  of  any  one  in 
being  to  take  the  fee  of  the  property,  as  proyided  in  the  deed  of 
settlement. 

The  deed  was  made  in  1861.  The  property  was  conyeyed  to  a 
trustee,  and  the  habendum  clause  provides  he  shall  hold  it  ''upon 
the  special  tmatg,  and  for  the  uses  and  purposes,  and  subject  to  the 
powers  and  obligations,"  therein  expressed,  ''  and  none  others. " 
The  oonyeyanoe  was  made  for  the  benefit  of  Oelia  T.  Butler,  wife 
of  complainant,  and  the  special  trusts  are  declared  in  the  third 
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diyisiony  as  follows:  Upon  the  death  of  Oelia  T.  Butler,  the  tnutae 
shall  convey  the  real  estate,  or  so  much  thereof  as  shall  remam 
undisposed  of,  to  such  person  or  persons  as  she,  by  her  last  will  and 
testament,  or  by  an  instrument  in  the  nature  of  a  last  will  and  testa^ 
ment,  subsoribed  by  her  in  the  presence  of  two  or  more  credible 
witnesses,  shall  have  directed  and  appointed.  It  is  expressly 
declared  that,  upon  the  decease  of  Mrs.  Butler,  the  real  estate 
shall  belong,  in  fee  simple  absolute,  to  such  person  or  persons  as 
she  shall  have  appointed  by  her  will;  but  in  de&ult  of  such  ap- 
pointment, it  shall  be  conveyed  to  her  children,  upon  the  youngest 
arriving  at  the  age  of  twenty-one  years,  and  in  the  event  of  her 
death  without  having  made  any  last  will  and  testament,  and  the 
death  of  all  her  children,  then  to  reconvey  so  much  of  the  premises 
as  should  remain  undisposed  of. 

In  1865,  Mrs.  Butler  died,  after  having  published  her  last  will 
and  testament  in  due  form.  By  the  fourth  paragraph,  the  testatrix 
gives  and  bequeaths  to  Altieri  A.  Huestis  the  property  involved  in 
this  litigation,  with  the  use,  possession,  rents  and  profits  during  her 
natural  life,  '^  the  reversion  and  fee  thereof  to  the  heirs  of  her  body 
at  and  after  her  decease."  . 

Whatever  may  have  been  the  intention  of  the  settler  of  the  prop- 
erty, it  is  quite  clear  the  donee  of  the  power  was  fully  authorixed 
by  will,  or  an  instrument  in  the  nature  of  a  will,  to  indicate  the 
person  or  persons  to  whom  the  trustee  should  oonvey  the  estate 
upon  her  death.  The  vital  and  controlling  question  is,  has  she 
done  this?  The  power  is  general,  and  the  declaration  is,  the  estate, 
upon  the  death  of  the  donee,  shall  thenoe  belong  to  such  persons  as 
Ae  shall  direct  and  appoint,  in  fee  simple  absolute.  No  broader 
power  could  have  been  given,  nor  is  there  any  obscurity  in  the  terms 
used,  but  the  objection  taken  is,  there  was  no  person  in  being  ap- 
pointed by  the  will  to  take  the  fee  of  the  property  at  the  decease 
of  the  testotrix,  and  hence  it  is  insisted  there  was  no  execution  of 
the  power. 

The  law  seems  to  be  well  settled  by  authority,  where  a  party  has 
the  power  to  appoint  a  fee,  if  there  are  no  words  of  positive  re- 
striction  a  less  estate  may  be  appointed*  The  appointment  of  a 
Idss  estate  than  the  donee  might  have  created  under  the  power,  it 
not  thereby  rendered  void*  But  where  an  appointment  is  to  be 
made  of  a  particular  estate,  or  in  a  certain  manner,  and  in  no  otiier 
way,  the  negative  words  must  control,  and  the  donee  is  not  pennft* 


SEPTEMBES  TERM,  1873.  S9I 

Butler  ▼.  Haestis. 

*  '  '  1,1. 

ted  to  appoint  a  difFerent  estate,  or  in  any  other  manner.  8m/l  y. 
Gaatle,  23  HI  209;  Sngden  on  Powers,  535,  §  40;  2  Washb.  Beal 
Prop.  328,  §  5. 

The  deed  of  settlement  required  the  appointment  to  be  made  by 
will,  or  an  instrument  in  the  natnre  of  a  will.  There  is,  however, 
no  restriction  against  appointing  an  estate  to  one  party  less  than  a 
fee,  and  appointing  the  fee  to  another  on  the  determination  of  the 
former.  This  the  testatrix  has  attempted  to  do.  She  has  appointed 
a  freehold  estate  for  life  in  Mrs.  Hnestis,  and  an  effort  was  made  to 
appoint  the  fee  to  the  heirs  of  her  body.  But  if  the  appointment 
was  Toid  because  the  fee  was  not  appointed  to  a  person  in  being,  so 
far  as  that  estate  is  concerned  no  reason  is  perceiyed  why  the  lesser 
estate  may  not  be  maintaiped. 

The  difficulty  in  the  case  arises  out  of  the*  use  of  the  words  in 
the  will,  the  ''heirs  of  her  body."  The  argument  is,  the  words 
''heirs  of  her  body"  are  words  of  limitation,  and  not  of  purchase^ 
as  child,  children,  or  issue.  In  accordance  with  the  maxim,  nemo 
est  hares  viventis,  the  living  children  are  only  heirs  expectant,  and 
hence  no  one  can  take  an  estate  under  that  designation  while  the 
ancestor  is  living.  It  is  insisted  these  are  words  of  limitation, 
within  the  rule  in  Shelly^s  case.  If  they  could  be  treated  as  mean- 
ing children  of  Mrs.  Huestis,then  they  would  be  words  of  purchase, 
and  all  difficulty  in  the  case  would  be  avoided.  Mrs.  Huestis, 
under  our  statute,  would  take  a  life  estate  in  the  property,  and  the 
remainder  would  pass  in  fee  simple  absolute  to  her  children, 
although  it  might  open  to  let  in  after-bom  children,  and  be  divested 
aa  to  such  as  should  die  before  the  determination  of  the  life  estate. 

Prior  to  the  statute  de  donis,  the  estate  given  to  Mrs.  Huestis, 
by  the  terms  employed  in  the  will,  was  a  conditional  fee,  and  on 
the  birth  of  issue  the  right  of  alienation  would  attach.  Since  the 
enactment  of  that  statute,  it  is  an  estate-tail,  and  in  case  of  the 
failure  of  "  heirs  of  the  body,"  it  will  revert  to  the  donor,  his  hein 
or  appointees. 

It  was  dechu^d  in  Baker  v.  Scott,  62  III  86,  the  rule  m  ShM^s 
ease  did  not  apply  to  an  estate-tail,  for  the  reason  our  statute  has 
provided  to  the  contrary,  that  is,  the  first  taker  shall  have  a  life 
estate,  and  a  fee  simple  absolute  shall  vest  in  the  second  taker. 
Laws  1872,  §  6,  p.  283. 

Mr.  Preston,  in  his  essay  on  the  rule  in  ShMjfe  caee^  umong 
ieveral  definitions,  gives  one,  which,  in  Baker  v.  SooUf  was  thought 
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to  be  the  most  accurate  ezpresdon  of  the  rale,  as  follows :  '^  In 
any  instramenty  if  a  freehold  be  limited  to  the  ancestor  for  life, 
and  the  inheritance  to  his  heirs,  either  mediately  or  immediately, 
the  first  taker  takes  the  whole  estate  ;  if  it  be  limited  to  the  hein 
of  his  body,  he  takes  a  fee-tail ;  if  to  his  heirs,  a  fee  simple." 

The  definition  of  the  rule  given  by  Mr.  Jarman,  in  his  work  on 
Wills,  is,  in  substance,  the  same,  and  almost  in  the  same  language. 
Jarm.  on  Wills,  242. 

In  Baker  t.  Scott,  the  estate  was  not  entailed  by  the  words  used 
in  the  devise.  The  fee  was  limited  expressly  to  the  heirs  of  the 
devisee.  Neither  the  words  "her  body,"  nor  any  other  words 
indicating  procreation,  which  are  indispensable  to  create  an  estate- 
tail,  were  used  by  the  testator.  An  estate-tail  is  where  lands  and 
tenements  are  given  to  one  and  the  heirs  of  his  body  begotten,  and 
may  be  either  general  or  special.  Blagkstone  says  :  "  If,  there- 
fore, either  the  words  of  inheritance  or  words  of  procreation  be 
omitted,  albeit  the  others  are  inserted  in  the  grant,  this  will  not 
make  an  estate- tail."    2  Black.  Com.  115. 

It  is  apparent,  therefore,  the  estate  devised  was  not  an  estate- 
tail.  It  was  simply  a  limitation  of  the  fee  to  her  heirs,  and  hence 
the  rule  in  8helly*8^  case  could  be  applied.  But  not  so  in  the  case 
at  bar,  for  here  the  estate  is  devised  in  tail.  The  statute  in  this 
State  has  saved  the  entail  to  the  fii*st  degree.  It  is  palpable,  therefore, 
so  far  as  estates-tail  are  concerned,  the  rule  in  8helly*8  case  has 
been  repealed  by  the  sixth  section  of  the  Conveyance  act.  It  is 
inunaterial  whether,  under  our  law,  there  is  such  an  estate,  strictly 
speaking,  as  an  estate-tail,  answering  to  the  common-law  defini 
tion,  but  the  statute  provides  a  life  estate  to  the  first  taker,  with 
the  remainder  to  the  second  taker  in  fee  simple  absolute,  which 
is  an  estate-tail,  although  limited  to  the  first  degree.  Therefore, 
it  is  absurd  to  say,  under  the  rule  in  Shellt^s  case,  notwithstanding 
our  statute  to  the  contrary,  the  firs*t  taker  will  take  the  whole 
estate  in  opposition  to  the  expressed  intention  of  the  donor. 

The  rule  can  only  operate  in  one  case,  that  is,  as  in  Baker  y. 
Scott,  where  the  devise  gave  the  ancestor  a  freehold  for  life,  and 
limited  the  inheritance  in  fee  to  the  heirs  without  naming  any  par- 
ticular class.  Thus,  as  Mr.  Jarman  expresses  it,  if  the  limitation 
be  to  the  heirs  of  the  body,  he  takes  a  fee-tail ;  if  to  his  heirs  gen- 
erally, he  takes  a  tee  simple.  Jarm.  on  Wills,  940.  Had  the 
limitation  been  to  the  '^heirs  of  the  body**  of  the  devisee,  an 


SEPTEMBEB  TERM,  1878.  QOJ 

Batler  ▼.  Haeatis. 

estate-tail  would  haye  been  created,  and  our  statnte  wonld  hare 
arrested  the  operation  of  the  rule.  The  property  would  hare 
passed  to  the  second  takers,  and,  by  virtue  of  the  statute,  their 
estate  would  have  been  that  of  a  "fee  simple  absolute/' 

Hence,  the  rule  having  no  application  to  the  case  at  bar,  we  are 
under  no  imperative  necessity  to  regard  the  words  used  in  the  will, 
**  heirs  of  her  body,'*  as  words  of  limitation,  rather  than  words  of 
purchase.  It  is,  at  most,  a  technical  rule  of  property,  and  has 
always,  ever  since  the  decision  in  Perrin  v.  Blake^  4  Burr.  2579, 
given  away  to  the  clear  intetition  of  the  donor,  when  that  could  be 
ascertained  from  the  instrument  in  which  the  words  were  used. 
Otherwise,  instead  of  being  a  rule  by  which  justice  could  be  admin- 
istered, it  would  be  a  source  of  incalculable  mischief  in  its  practical 
application. 

In  Perrin  v.  Blake,  Mr.  Justice  Blackstoke,  who  seems  to  have 
delivered  the  most  elaborate  opinion  of  the  several  judges,  agreed 
with  the  majority  of  the  court  of  King's  Bench,  that  '*if  the 
intent  of  the  testator  manifestly  and  clearly  appeared  (by  plain 
expression  or  necessary  implication  from  the  other  parts  of  the 
will),  that  then  the  heirs  of  the  body  of  A  should  take  by  pur- 
chase, and  not  by  descent." 

When  it  is  remembered  Mrs.  Butler  was  not  devising  in  a  literal 
sense,  her  separate  property,  but  merely  executing  the  power  with 
which  she  was  clothed,  to  appoint  a  person  or  persons  who  should 
take  the  estate  under  the  deed  of  settlement,  it  seemi  to  us  most 
absurd  and  irrational  that  she  intended  or  ever  conceived  the  idea 
of  appointing  the  heirs  of  the  body  of  Mrs.  Huestis,  as  a  class,  to 
take  in  succession  from  generation  to  generation.  It  is  incon- 
ceivable she  meant  any  thing  else  than  to  appoint  the  fee  of  the 
estate  to  her  children.  The  words  of  the  will,  read  in  connection 
with  the  power,  make  no  other  impression  on  the  mind,  and  we 
will  adopt  no  subtle  finesse  of  construction  to  defeat  her  expression 
of  an  intention  to  bestow  her  bounty  upon  them. 

Mr.  Kent,  in  his  Commentaries,  states  numerous  cases  in  which 
in  a  devise  the  words  "  heirs,"  or  "  heirs  of  the  body,"  have  been 
taken  to  be  words  of  purchase,  and  not  of  limitation,  in  opposition 
to  the  rule  in  8heUy*s  case,  and  gives  this  apposite  illustration  : 
where  the  testator  annexes  words  of  explanation  to  the  word ''heirs/' 
as  to  the  heirs  of  A  now  living,  showing  thereby  that  he  meant  by 
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the  word  ^^  heirs  ^'  a  mere  descriptio  personarum,  or  a  specific  desig- 
nation of  individnals.     4  Kent's  Oom.  221. 

The  words  *'  heirs  of  her  body/'  as  employed  in  the  will  of  Mrs. 
Bntler«  may^  with  great  justness^  be  regarded  as  words  of  descrip- 
tion as  simply  designating  the  children  of  Mrs.  Huestis  as  the  per« 
sons  who  should  take  the  fee  of  the  estate,  and  notwithstanding  the 
fee  may  vest  immediately,  the  enjoyment  is  postponed  until  '^at 
and  after  her  decease/' 

More  latitude  has  been  giyen  to  the  construction  of  wills  than 
deeds,  and  there  is  the  highest  authority  for  saying,  to  efFectuate 
the  clear  intention  of  the  testator,  we  may  construe  the  words 
"heirs,"  "issue,"  "children,"  interchangeably.  Braden  v.  Oanr 
notiy  1  Grant's  Gases,  60;  Bowers  v.  Porter,  4  Pick,  198;  Sbbtf  v. 
Mby,  5  Penn.  St.  461. 

In  Strong  v.  Ooffy  11  East,  668,  the  testator  devised  one  estate  to 
his  wife,  and  after  her  decease,  to  his  daughter  Mary,  and  the  heirs 
of  her  body  begotten,  or  to  be  begotten,  as  tenants  in  common,  and 
not  as  joint  tenants.  Lord  Ellekbobough,  in  delivering  his  opin- 
ion, remarked:  "We  have  looked  through  the  cases  which  have 
been  cited,  and  do  not  feel  that  we  shall  break  in  on  any  of  them 
by  holding  that  the  children  of  Mary  Goff  took  estates  in  common 
by  purchase;  this  is  distinctly  and  unequivocally  expressed  by  the 
testator  to  be  his  intention.  No  contrary  intention  is  expressed  in 
any  part  of  the  will;  nor  is  there  any  provision  contained  in  the 
will  inconsistent  with  this  intention,  nor  from  which  a  contrary 
intention  can  be  fairly  implied." 

In  Tanner  v.  Livingston,  12  Wend.  83,  where  a  testator  devised 
a  tract  of  land  to  his  son  and  his  son's  wife  for  and  during  their 
natural  lives,  and  by  a  subsequent  clause  devised  the  same  lands 
from  and  immediately  after  the  decease  of  the  son  and  wife,  unto 
their  heirs  male,  it  was  declared  the  son  and  his  wife  took  estates 
for  life,  and  their  heirs  living  at  the  death  of  the  testator  took  a 
vested  fee  in  the  remainder,  which  opened  to  let  in  after-born 
children.  Mr.  Justice  Nelson,  in  delivering  the  opinion  of  the 
court,  said :  "  Even  in  England,  where  the  rule  is  rigidly  applied 
in  the  construction  of  wills,  where  a  devise  is  to  a  person  and  his 
hoirs  or  heirs  of  his  body,  and  there  are  words  of  explanation 
annexed  to  the  word  ^  heirs,"  by  which  the  testator  meant  to  qualify 
that  term,  and  not  to  use  it  in  its  technical  sense,  but  as  descriptio 
personarum  to  designate  to  whom  he  intendea  to  give  the  estate 
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after  the  death  of  the  first  taker,  the  word  *  heirs '  will  operate  as  a 
word  of  purchase,"  and  cites  4  Cruise,  346;  Feame,  183-7. 

In  the  case  we  are  considering,  the  very  fact  the  enjoyment  of 
the  estate  is  postponed  until  '*  at  and  after  the  decease "  of  Mrs. 
Huestis,  and  then  becomes  absolute,  shows  beyond  doubt  the  testa- 
trix did  not  use  the  words  ''heirs  of  her  body"  in  the  common-law 
sense  of  words  of  limitation,  to  indicate  a  class  of  persons  to  take 
from  generation  to  generation.  No  such  intention  is  expressed, 
nor  does  any  arise  by  implication  from  the  language  used.  It  will 
best  promote  what  must  have  been  the  purpose  of  the  testatrix,  to 
construe  the  words  "  heirs  of  her  body  "  as  words  of  description, 
as  designating  the  children  of  Mrs.  Huestis.  This  view  of  the 
law  is  sustained  by  both  reason  and  authority. 

We  are  disposed  to  regard  what  we  must  know  was  the  clear 
mtention  of  the  testatrix,  which  we  gather  from  the  will  itself 
when  construed  in  connection  with  the  power,  as  the  all-controlling 
element  in  the  decision  of  the  case,  rather  than  place  it  upon  any 
refined  reasoning  or  inappreciable  distinctions  as  to  the  technical 
meaning  of  the  words  employed.  The  authorities  are  numerous 
that  hold  the  law  well  settled,  notwithstanding  the  maxim  9ietno 
€8t  hares  viventis,  the  word  '*  heirs,"  when  used  in  a  will,  ought  to 
be  taken  as  deaignatio  peraonarum  whenever  it  is  manifest  the  tes- 
tator intended  to  use  it  in  that  sense.  They  are  as  old  and  authori- 
tative as  the  cases  that  announce  the  rule  in  Shelly^ s  com* 

If  we  are  to  interpret  wills  in  the  light  of  precedents,  we  ought 
to  follow  those  that  are  most  in  hai*mony  with  the  genius  and  laws 
of  this  country,  and  the  manners  and  customs  of  its  people.  We 
ought  rather  to  be  guided  by  those  that  would  most  effectually  do 
justice,  and  not  by  such  as  would  give  an  arbitrary  and  technical 
meaning  to  words  never  understood  or  contemplated  by  the  tes- 
tator, that  may  defeat  all  the  objects  of  his  beneficence,  as  mani- 
fested by  the  last  solemn  act  of  his  life,  in  disposing  of  his  proper^ 
to  those  he  may  deem  most  worthy  of  his  bounty. 

The  decree  mnst  be  affirmed. 

Decree  affirmed^ 
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Opfbh HBiKEBy  appeHaut,  y,  IJkitbd  States  Bxpbbbs  CoMPAirr. 

(flB  IlL  O.) 

Oomman  carrier  —  iiMneUon  bettoeen  notieea  reitricting  Uab&Uy — ruMcHng 

amount  of  liability. 

When  a  carrier  by  notice  seeks  to  discharge  himself  from  the  dntiee  which 
the  law  has  annexed  to  his  emplojment,  sach  notice  will  not  be  effectnal 
withoat  an  assent  to  the  attempted  restriction,  bnt  In  case  of  one  designed 
to  insure  good  faith  and  fair  dealing  on  the  part  of  his  employer,  it  is  sa£S- 
cient  that  it  be  brought  home  to  the  knowledge  of  snch  employer. 

A  firm  had  for  years  dealt  with  an  express  company,  and  had  in  their  posses- 
sion a  book  of  the  company's  blank  receipts  for  goods  sent,  which  they  had 
been  accustomed  to  fill  out  when  sending  goods  by  the  company's  express. 
One  condition  was  that  the  company  would  not  be  liable  for  more  than  (50 
for  any  package,  unless  the  value  was  thereon  stated,  and  an  extra  price 
paid.  The  firm  sent  to  plaintiffs,  by  express,  a  package  of  goods  of  over 
$50  in  value,  but  did  not  state  the  value  in  the  receipt  which  they  filled  out. 
Held,  (1)  that  the  notice  was  reasonable  and  consistent  with  public  policy ; 
(2)  that  it  was  brought  home  to  the  consignor,  and  (8)  relieved  the  company 
from  liability  for  a  greater  sum  than  $50,  in  case  of  loss  not  occurring 
through  the  company's  negligence.    {See  note,  p.  801.) 

ACTION  by  Henry  Oppenheimer  and  others  against  defendant 
to  recover  for  the  value  of  a  package  of  watches,  consigned 
to  them,  and  over  defendant's  express  line  from  New  York  to 
Chicago. 

The  goods  were  shipped  in  New  York  by  the  firm  of  May  & 
Stem,  merchants,  in  that  city.  That  firm  had  been  for  some  years 
in  the  habit  of  doing  business  over  defendant's  lines,  and  were  in 
the  possession  of  a  book  containing  forms  of  receipts  issued  by 
defendant.  It  was  their  custom,  when  a  package  was  delivered  to 
defendant's  dHver,  who  took  the  package  from  their  store,  to  fill 
out  one  of  these  receipts,  which  would  be  signed  by  the  driver  and 
kept  by  the  firm.  At  the  time  the  package  in  question  was  shipped 
ft  receipt  was  filled  out  by  a  person  in  the  store  of  the  firm  which 
read  as  follows: 

**  Fkited  States  Bxpbbss  OoMPAirr, ) 
"  New  York,  (M.  6, 1871-        ) 

''May  d  Stem  delivered  to  us  one  case,  valued  at  $  — ,  mariced 
•8  followi:  *  Hmirjf  Oppenh&tmer  S  Co.,  184  Lahe  St.,  Cfhicago,  /ff./ 
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which  we  nndertake  to  forward  to  the  nearest  point  of  destination 
reached  by  this  company,  only  perils  of  navigation  excepted.  And 
it  is  hereby  expressly  agreed  that  the  United  States  Express  Com- 
pany are  not  to  be  held  liable  for  any  loss  or  damage,  except  as 
forwarders  only;  nor  for  any  loss  or  damage  of  any  box^  package 
or  thing,  for  over  $50»  unless  the  just  and  true  value  thereof  is 
herein  stated;  nor  for  any  loss  or  damage  by  fire,  the  acts  of  God, 
or  of  the  enemies  of  the  government,  the  restraint  of  governments, 
mobs,  riots,  insurrection,  pirates,  or  from  any  of  the  dangers  inci- 
dent to  a  time  of  war ;  nor  upon  any  property  or  thing,  unless 
properly  packed  or  secured  for  transportation ;  nor  upon  frail 
fabrics,  unless  so  marked  upon  the  package  containing  the  same; 
nor  upon  any  fabrics  consisting  of  or  contained  in  glass. 

"  For  the  proprietors, 
**  Contents  unknown.  *'  0.  Hanlbkbkok/' 

It  was  the  custom  of  the  company  to  make  an  additional  charge 
for  valuable  packages,  and  extraordinary  precautions  were  taken  in 
respect  to  such  packages. 

The  package  in  question*  reached  Chicago  October  8th,  and  was 
destroyed  by  fire  the  succeeding  night,  without  the  negligence  of 
the  company. 

The  value  of  the  goods  in  the  package  was  claimed  to  be  of  the 
value  of  $3,800.  No  statement  of  value  or  contents  was  made  to 
the  driver  who  received  it,  nor  was  the  value  inserted  in  the  receipt. 

The  judgment  below  was  in  favor  of  plaintiffs  for  $50,  and 
plaintiffs  appealed. 

Rosenthal  &  Pence^  for  appellant. 
Ayer  A  Kalea^  for  appellee. 

Sheldon,  J.  The  question  presented  by  this  record  is,  as  to 
the  effect  of  the  clause  in  the  receipt  in  this  case  restricting  the 
liability  of  the  company  to  $50,  unless  the  value  of  the  package 
was  stated.  The  denial  in  the  testimony  that  the  consignors  had 
knowledge  of  this  condition  in  the  receipt  must  be  held  to  be 
overcome  by  the  circumstances  of  the  case.  These  consignors 
were  business  men,  merchants,  engaged  in  an  extensive  trafQo  in 
the  city  of  New  York.    They  had,  for  a  series  of  years,  been  doing 
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fousiness  with  this  company,  making  shipments  of  goods  over  its 
lines  for  a  period  of  at  least  a  year  and  a  half  prior  to  the  delivery 
of  the  package  in  question,  these  shipments  occurring  as  often  as 
two  or  three  times  a  week.  They  were  provided  with  a  book  con- 
taining the  printed  blank  receipts  of  the  company  in  general  use, 
which  they  were  in  the  habit  of  filling  out  themselves  and  present- 
ing to  the  company's  agent  for  signature  when  he  called  to  receive 
a  package. 

The  terms  and  conditions  on  which  the  company  received  prop- 
erty for  transportation  were  clearly  expressed  in  the  body  of  the 
receipt,  and  in  a  way  not  calculated  to  escape  attention.  It  must 
be  supposed  that  these  men  paid  some  attention  to  the  transaction 
of  their  business,  and  were  reasonably  well  informed  in  regard  to 
the  nature  of  their  contracts.  That  they  should  have  been  so 
doing  business  with  this  company  for  years,  handling,  filling  out 
and  procuring  the  execution  of  these  shipping  receipts  without  a 
knowledge  of  their  general  character  and  effect,  it  is  difficult  to 
believe.     They  must  be  held  to  have  had  such  knowledge. 

The  position  is  taken  by  appellant's  counsel,  that  it  is  incumbent 
upon  the  express  company  to  show,  not  only  that  the  consignors 
had  knowledge  of  the  contents  of  the  receipt,  but  also  that  they 
Assented  to  the  same,  and  consented  to  be  bound  thereby. 

A  distinction  exists  between  the  effect  of  those  notices  by  a  car- 
rier which  seek  to  discharge  him  from  duties  which  the  law  has 
annexed  to  his  employment,  and  those,  like  the  one  in  question, 
designed  simply  to  insure  good  faith  and  fair  dealing  on  the  part 
of  his  employer  —  in  the  former  case,  notice  alone  not  being  effec- 
tual, without  an  assent  to  the  attempted  restriction  ;  while  in  the 
latter  case,  notice  alone,  if  brought  home  to  the  knowledge  of  the 
owner  of  the  property  delivered  for  carriage,  will  be  sufficient. 

The  rule  in  this  respect  is  thus  laid  down  by  the  Supreme  Court 
of  New  York  :  "  If  he  (the  carrier)  has  given  general  notice  that 
he  will  not  be  liable  over  a  certain  amount  unless  the  value  is. 
made  known  to  him  at  the  time  of  delivery,  and  a  premium  foi 
Insurance  paid,  such  notice,  if  brought  home  to  the  knowledge  of 
the  owner  (and  courts  and  juries  are  liberal  in  inferring  suoh 
knowledge  from  the  publication  of  the  notice),  is  as  effectual  in 
qualifying  the  acceptance  of  the  goods,  as  a  special  agreement,  and 
the  owner,  at  his  peril,  must  disclose  the  value  and  pay  the  pre^ 
niium.     The  carrier,  in  suoh  a  case,  is  not  bound  to  make  the 
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inqniry,  and  if  the  owner  omits  to  make  known  the  value^  and  does 
not  therefore  pay  the  premium  at  the  time  of  delivery,  it  is  con- 
sidered as  dealing  unfairly  with  the  carrier,  and  he  is  liable  only  to 
the  amount  mentioned  in  his  notice,  or  not  at  all,  according  to 
the  terms  of  his  notice."  Orange  Co.  Bank  v.  Brow7i,  9  Wend. 
115;  see,  also,  2  Greenl.  Ev.,  §  215;  Ang.  on  Carriers,  §  245; 
Fhrmers  &  M.  Bank  v.  CJiamplain  Trans.  Co,f  23  Vt.  186;  Moses 
V.  Boston  £  M.  Bailroad,  4  Foster,  85. 

The  distinction  above  adverted  to  has  been  recognized  by  this 
court.     Western  Trans.  Co.  v.  NewhaM  et  al,  24  111.  466. 

The  common  carrier  is  liable,  as  we  find  it  frequently  laid  down^ 
in  respect  to  bis  reward,  and  the  compensation  should  be  in  pro- 
portion to  the  risk. 

As  the  carrier  incurs  a  heavy  responsibility,  he  has  a  right  to 
demand  from  the  employer  such  information  as  will  enable  him  to 
decide  on  the  proper  amount  of  compensation  for  his  services  and 
risk,  and  the  degree  of  care  which  he  ought  to  bestow  in  discharg- 
ing his  trust.  Hollister  v.  Nbwlen,  19  Wend.  244.  And  such  a  lim- 
itation of  the  carrier's  liability  as  the  one  in  question  is  held  to  be 
reasonable  and  consistent  with  public  policy. 

But  independent  of  the  qualifying  provision  contained  in  the 
receipt,  we  should  be  inclined  to  sustain  the  defendant's  claim  of 
exemption  from  liability  on  the  ground  of  a  want  of  good  faith  in 
not  disclosing  the  value  of  the  goods. 

These  consignors  knew  that  there  was  a  recognized  distinction, 
on  the  part  of  the  company,  between  Taluable  packages  and  ordi- 
nary freight;  that  they  had  their  separate  collectors  of  the  two 
kinds,  and  the  consignors  were  provided  with  signs  to  hang  out  to 
denote  which  one  of  the  collectors  they  had  goods  for.  They  must 
have  displayed  the  sign  indicating  that  they  had  ordinary  mer- 
chandise to  be  carried,  as  the  box  in  question  was  delivered  to  that 
collector.  In  the  blank  receipts  which  they  were  so  frequently 
filling  out,  there  was  a  blank  space  after  a  dollar  mark  for  filling 
in  the  amount  the  goods  were  valued  at ;  this  was  a  virtual  request 
on  the  part  of  the  company  to  state  the  value.  There  was  an  actual 
attempt  here  by  the  agent  of  the  shippers  to  fill  in  this  blank 
space,  but  instead  of  inserting  3,800  (the  value),  a  mark  or  char- 
acter was  inserted  inexpressive  of  any  value.  This  shows  that  there 
was  a  designed  suppression  of  the  value  of  the  goods.  That  was 
unfair  conduct  on  the  part  of  the  shippers  of  the  goods.     The 
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effect  of  such  condact  to  relieye  the  carrier  from  his  liability 
insurer  is  asserted  in  the  cases  of  The  Chi,  and  A.  R.  R.  Co.  y. 
TJiompsoUy  19  lU.  678;  and  American  Express  Co.  v.  Perkins,  43 
id.  459.  Had  the  true  value  of  the  goods  been  disclosed,  there 
would  have  been  an  extra  charge  of  $9.50,  increased  precautions 
would  have  been  taken  for  the  safety  of  the  goods,  and,  as  the  evi- 
dence shows,  they  would  have  been  saved. 

The  court  below  was  justified  in  coming  to  the  conclusion  that 
the  consignors  elected  to  take  the  risk  of  the  loss,  rather  than  sub- 
ject the  plaintiffs  to  the  enhanced  charges  that  would  have  been 
made  had  the  value  of  the  package  been  disclosed. 

It  is  unnecessary  to  consider  the  effect  of  that  provision  in  the 
receipt,  which  has  been  urged  upon  our  attention  by  appellants' 
counsel,  that  the  company  are  not  to  be  held  liable  for  any  loss  or 
damage  except  as  forwarders  only,  as  that  provision  and  the  one  in 
question  are  distinct  and  severable,  and  the  one  might  be  held  to 
be  obligatory  upon  a  party,  where  the  other  would  not  be. 

We  are  urged,  on  the  behalf  of  the  appellants,  to  put  this  con- 
struction upon  the  receipt:  that  the  limitation  of  liability  to  $50, 
in  case  of  loss,  relates  only  to  the  duty  of  the  company  while  act- 
ing as  forwarder,  and  not  while  acting  as  carrier.  We  do  not  re- 
gard the  instrument  as  reasonably  susceptible  of  any  such  interpre- 
tation. The  plain  reading,  as  well  as  meaning  of  the  limitation  in 
question  is,  that  the  company  are  not  to  be  held  liable  for  any  loss 
or  damage  of  any  package  for  over  $50,  unless  its  value  be  stated. 
And  the  limitation  is  not  liable  to  the  objection  urged  by  appel- 
lants' counsel,  that  it  is  invalid  because  the  effect  of  it  would  be  to 
relieve  the  company  from  liability,  even  in  case  of  loss  occasioned 
oy  its  own  negligence.  The  established  legal  construction  of  such 
conditions  is  otherwise.  They  are  not  to  be  read  as  providing 
against  losses  or  injuries  occasioned  by  actual  negligence.  Story 
on  Bailm.,  §§  570,  571;  Lager  v.  Forts.  S.  and  P.  and  E,  R,  R.  Co., 
31  Me.  228.  Numerous  are  the  decisions  where  the  ?Alidity  of  such 
provisions  has  been  recognized  and  aflSrmed. 

It  is  said  the  practice  and  course  of  dealing  had  been  such  on  the 
part  of  the  company  as  to  amount  to  a  waiver  of  the  limitation, 
and  to  induce  the  consignors  to  believe  that  it  would  not  be  insisted 
upon.  We  do  not  find  in  the  evidence  sufficient  to  justify  the 
assertion  that  the  company's  course  of  dealing  had  been  such  as  to 
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lead  eiiher  the  appellaDts  or  their  consignors  to  infer  that  it  did 
not  insist  apon  the  conditions  embodied  in  the  printed  receipts. 

Because  the  company,  as  shown  by  the  eyidencey  had  settled  for 
losses  of  bulky  goods  without  raising  the  point  whether,  by  the 
terms  of  the  contract,  it  was  discharged  from  liability,  and,  in  one 
instance,  paid  the  appellants  for  a  loss  exceeding  $50  where  there 
was  no  valuation,  the  company  was  not  thereby  precluded  from 
questioning  its  liability  in  any  case  that  might  arise  thereafter,  and 
the  appellants  had  no  right  to  expect  that  it  would  not  do  so.  The 
written  contract  speaks  for  itself  what  it  is,  and  is  not  to  be  thus 
contradicted  or  modified  by  pai*ol  evidence.  Evans  v.  SouU^  % 
Maule  &  Selw.  2. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 

KoTB.~See  as  to  presumptioa  of  knowledge  as  to  ooutents  of  receipt,  Qrace 
T.  AdamBj  1  Am.  Rep.  181;  Blossom  y.  Dodd,  8  id.  701 ;  Belger  y.  Dintmort,  10 
id.  676;  Frankenberg  v.  lU.  Cent.  R,  R,  Co.,  6  id.  92;  Rawsonv,  Petm,  R,  R.  Co., 
8  id.  643;  MiMiganY.  lU.  CerU.  R.  R,  Co.,  U  id.  614;  Steers  v.  The  Liverpool,  etc, 
Steamship  Co.,  16  id.  468  and  note.  As  to  limitation  in  express  company's 
receipt  respecting  Yalue,  see  Kember  y.  Southern  Express  Co.,  2  Am.  Rep.  719; 
Southern  Express  Co.  v.  Crook,  4  id.  140;  Belger  v.  iXtwrnore,  10  id.  676;  Adams 
Emprtu  Oo.  y.  SieUaners^  14  id.  67.— Rep. 
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BomkMs — when  resisting  iUegal  arrest  by  police  officer  manslaughter  only. 

Where  an  officer  haYing  authority  to  arrest  is  resisted  and  killed  while  attempt- 
ing to  make  an  arrest,  sach  homicide  is  murder,  but  where  the  arrest  is  ille- 
gal the  offense  is  reduced  to  manslaughter. 

Blank  warrants,  signed  by  a  magistrate,  were  left  in  the  hands  of  a  police  ser- 
geant who  was  accustomed  to  fill  them  up  with  the  name  of  the  person  to  be 
arrested,  etc,  and  use  them  as  occasion  demanded.  Upon  a  warrant  so  filled 
up  by  the  sergeant,  a  police  officer  undertook  to  arrest  the  person  whost 
name  was  inserted  therein,  but  was  resisted  and  killed  by  such  person.  HM, 
that  the  warrant  was  a  nullity,  and  such  killing  was  manslaughter  and  not 
murder. 

Vol.  XVIIL  — 76 


602  ILLINOIS, 


Bftffert J  ▼.  People. 


INDICTMENT  against  Christopher  BafFerty  for  the  murder  of 
Patrick  O'Meara.     The  facts  appear  in  the  opinion.    The  pris- 
oner was  conTicted  and  bronght  the  case  by  error  to  this  ooort. 

Edward  A.  Small,  for  plaintiff  in  error. 

James  K.  jEdsail,  Attomey-Oeneral,  and  Charles  H.  Reed,  State's 
Attorney,  for  People. 

MoAllisteb,  J.  The  plaintiff  in  error  having  been  found  gnilty 
upon  an  indictment  for  the  murder  of  one  Patrick  O'Meara,  and 
sentenced  to  suffer  the  penalty  of  death,  has  caused  the  eyidenoe, 
together  with  the  rulings  of  the  court  and  exceptions  taken,  to  be 
preserved  in  a  bill  of  exceptions,  and  brought  the  record  to  this 
court,  for  review,  upon  writ  of  error. 

Various  errors  have  been  assigned,  among  which  is  the  exdusioQ 
of  proper  evidence,  and  overruling  his  motion  for  a  new  trial  We 
propose  to  consider  but  one  question  presented,  and  that  is  one 
vitally  affecting  the  merits  of  the  case,  and  which  we  cannot  disre- 
gard without  overriding  a  plain  and  well-settled  rule  of  law,  based 
upon  a  foundation  no  less  solid  than  the  natural  rights  of  personal 
liberty  and  security  —  rights  held  sacred  by  the  common  law  and 
recognized  and  protected  by  constitutional  enactments. 

The  record  contains  evidence  tending  to  show  that  the  homicide 
was  committed  by  the  prisoner  in  resisting  the  deceased,  who  was 
a  policeman  of  the  city  of  Chicago,  whilst  engaged  in  connection 
with  another  policeman,  whom  he  was  aiding,  in  the  act  of  com- 
mitting an  illegal  and  wholly  unjustifiable  invasion  of  plaintiff's 
liberty,  by  attempting  to  seize  his  person  and  take  him  off  to  prison, 
without  any  authority  in  law  so  to  do.  The  circumstances,  which 
the  evidence  tends  to  prove,  were  briefly  these:  At  a  little  after 
midnight  of  the  night  of  the  4th,  and  in  the  early  morning  of  the 
5th  of  August,  1872,  the  prisoner  was  sitting  quietly  and  peaceably 
by  a  table  in  a  saloon,  when  O'Meara,  the  deceased,  and  another 
policeman  of  the  name  of  Scanlan,  came  in.  O'Meara  immediately 
pointed  the  prisoner  out  to  Scanlan.  The  prisoner  upon  seeing 
O'Meara  addressed  him  in  a  friendly  manner,  asking  him  to  take 
something  to  drink,  or  a  cigar,  which  was  declined.  Scanlan  then 
went  directly  up  to  the  prisoner,  tapped  him  on  the  shoulder,  and 
told  him  he  had  a  warrant  for  him.    The  prisoner  demanded  the 
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reading  of  the  warrant,  which  was  done,  and  the  prisoner  apparently 
submitted  to  the  arrest,  bnt  immediately  threatened  to  shoot  the 
first  man  who  should  lay  a  hand  upon  him.  O'Meara,  who  came 
with  a  slung-shot  hung  to  his  wrist,  stationed  himself  at  the  outer 
door  to  prevent  prisoner's  escape,  while  Scanlan  kept  himself  in 
position  to  guard  a  back  door.  All  this  occurred  in  a  brief  space 
of  time;  and  while  O'Meara,  with  a  slung-shot  suspended  from  his 
wrist,  was  thus  guarding  the  door  which  led  into  the  street,  the 
prisoner  shot  him  with  a  pistol,  inflicting  a  mortal  wound.  There 
is  not  the  slightest  pretende  in  the  case  that  the  prisoner  had  been 
accused  or  suspected  of  having  committed  any  felony,  or  that  he  at 
the  time  was  in  the  act  of  committing  a  misdemeanor  or  even  any 
violation  of  a  city  ordinance.  The  facts  appearing  from  the  ten- 
dency of  the  evidence  are,  that  the  homicide  was  committed  while 
the  deceased  was  assisting  in  the  arrest  of  the  prisoner  under  the 
circumstances  stated.  No  attempt  was  made  by  the  State's  attor- 
ney, on  the  trial,  to  show  that  the  prisoner  had  been  charged  with 
the  commission  of  any  felony,  or  to  prove  that  either  of  the  police- 
men in  question  had  in  their  possession,  at  the  time,  any  lawful 
writ  or  warrant  authorizing  the  prisoner's  arrest.  But  the  counsel 
for  the  prisoner  caused  to  be  produced  and  identified,  the  supposed 
warrant  which  the  policemen  had,  and  upon  which  the  arrest  was 
made,  and  established,  by  undisputed  evidence,  that  Police  Ser- 
geant Hood  had  in  his  drawer  a  number  of  blank  summonses  and 
warrants,  which  had  been  signed  by  police  magistrate  Banyon,  and 
which  the  sergeant  had  been  accustomed  to  fill  up  in  the  absence 
of  the  magistrate,  and  use,  from  time  to  time,  as  exigencies  might 
require.  That  from  these  blanks  he,  on  Sunday,  August  4,  1872, 
filled  up  the  one  in  question,  putting  the  prisoner's  name  into  it, 
in  the  absence  of  the  magistrate;  and,  to  avoid  the  appearance  ol 
having  been  issued  on  Sunday,  it  was  dated  the  5th  of  August. 
This  paper  was  delivered  to  Scanlan,  and  he  and  O'Meara  pro- 
ceeded, as  the  evidence  clearly  shows,  to  hunt  for  the  prisoner  al) 
that  Sunday  night  with  the  intention  of  arresting  him  on  that  pre- 
tended process,  as  soon  as  midnight  was  passed>  if  they  could  find 
him.  When  the  supposed  warrant  was  introduced  in  evidence,  and 
the  testimony  showing  how  it  was  brought  into  existence  was  given, 
the  court,  upon  the  motion  of  the  State's  attorney,  excluded  tha 
warrant  and  all  evidence  relating  to  it,  from  the  jury  as  incom- 
petent, to  which  the  prisoner's  counsel  excepted. 
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The  supposed  warrant,  as  filled  out  by  the  sergeant,  was  directed 
to  any  constable  or  policeman  of  the  city  of  Chicago,  commanding 
them  to  take  the  body  of  Christopher  Bafferty  and  bring  him  forth- 
with before  the  magistrate,  nnless  special  bail  should  be  entered ; 
and  if  such  bail  should  be  entered,  then  to  command  Bafferty  to 
appear  before  such  magistrate  at  eight  o'clock  a.  m.,  on  the  10th 
day  of  August,  1872,  at  his  office,  etc.,  ''to  answer  the  complaint 
of  the  city  of  Chicago  in  a  plea  of  debt  for  a  failure  to  pay  said 
city  a  certain  demand,  not  exceeding  one  hundred  dollars,  for  a 
yiolation  of  an  ordinance  of  said  city  entitled  *  an  ordinance  for 
revising  and  consolidating  the  general  ordinances  of  the  city  of 
Chicago,'  passed  October  23,  1865,  to  wit :  for  committing  a 
breach  of  the  peace,  and  making  an  improper  noise  and  disturbance 
in  said  city,  or  for  using  threatening  or  abusive  language  toward 
another  person,  tending  to  a  breach  of  the  peace,  in  violation  of 
section  29  of  chapter  25  of  said  ordinances,  and  hereof  make  due 
return  as  the  law  directs.  Given  under  my  hand  and  seal  this  5th 
day  of  August,  1872. 

A.  H.  Banyok, 
[ssAL.1  Justice  of  the  Peac^^ 

The  sixth  section  of  chapter  eleven  of  the  charter  of  Chicago 
(Gary's  Laws,  114)  declares  as  follows  :  ''In  all  prosecutions  for 
any  violation  of  any  ordinance,  by-law,  police  or  other  regulation 
the  first  process  shall  be  a  summons,  unless  oath  or  affirmation  be 
made  for  a  warrant,  as  in  otJier  cases.'^  And  by  section  1  of  chap- 
ter 33  of  ordinances  (Gary's  Laws,  306)  it  is  provided  that  the 
several  members  of  the  police  force  "  shall  have  power  to  arrest  all 
persons  in  the  city  found  in  the  act  of  violating  any  law  or  ordinance, 
or  aiding  and  abetting  in  any  such  violation." 

It  is  clear,  beyond  doubt,  that  there  was  not  the  slightest  author- 
ity in  Scanlan  and  the  deceased  to  arrest  the  prisoner,  unless  it 
can  be  found  in  the  supposed  writ  or  warrant,  which  the  court 
excluded.  And  it  cannot  be  denied  that  the  legality  of  the  arrest 
of  the  prisoner  was  a  material  question  in  determining  the  chanus 
ter  of  the  homicide ;  for  it  is  a  well-established  rule,  that  where 
persons  have  authority  to  arrest  and  are  resisted  and  killed  in  the 
proper  exercise  of  such  authority,  the  homicide  is  murder  in  all 
who  take  part  in  such  resistance.    And,  on  the  other  hand,  it  i» 
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equally  well  settled,  that  where  the  arrest  is  illegal,  the  offense  is 
leduoed  to  manslanghter.    Foster,  270;  Hale's  P.  0.  465. 

If,  therefore,  it  be  conceded  that  the  warrant  was  legal,  then, 
inasmuch  as  the  policeman  had  no  authority  to  arrest  the  prisoner 
without  it,  the  production  of  the  warrant  in  evidence  was  neces* 
8ary  in  order  to  a  conyiction  for  murder.  But  if  it  was,  to  all 
intents  and  purposes,  illegal  and  void,  then  the  supposed  warrant, 
and  the  testimony  showing  its  nuUily,  were  competent  and  proper 
for  the  accused,  in  order  to  show  that  the  character  of  the  homicide 
was  manslaughter  and  not  murder. 

We  have  seen,  that  by  the  express  provisions  of  the  charter  of 
Chicago,  no  process  of  the  kind  in  question  could  have  been  law- 
fully issued  by  the  magistrate  himself,  without  an  oath  or  affirm- 
ation made  for  the  warrant  as  in  other  cases ;  and  yet,  we  find 
blanks,  signed  by  the  magistrate,  put  into  the  hands  of  a  sergeant 
of  police,  filled  out  by  him  and  used  as  legal  process  with  which  to 
arrest  the  citizens  of  the  State,  with  full  knowledge,  as  we  must 
presume,  on  the  part  of  the  magistrate  and  sergeant,  that  they 
were  so  put  into  use,  without  the  required  oath,  and  in  violation  of 
law.  Such  conduct  is  reprehensible  in  the  highest  degree,  and  it 
is  a  matter  of  no  astonishment  that  such  tragical  results  followed. 
But  when  so  filled  out,  the  paper  was  an  absolute  nullity.  It 
did  not  issue  in  the  ordinary  course  of  justice  from  a  court  or 
magistrate.  It  did  not  issue  from  the  magistrate  at  all ;  hecanse, 
when  it  went  from  his  control,  it  contained  no  authority,  ezpresi 
or  implied,  to  arrest  and  imprison  Rafferty  or  anybody  else. 

The  law  on  this  subject  is  clear  and  explicit :  '^  But  if  the  pro- 
cess be  defective  in  the  frame  of  it,  as,  if  there  be  a  mistake  in  the 
name  of  the  person  on  whom  it  is  to  be  executed,  or  if  the  name 
of  such  person  or  of  the  officer  be  inserted  withoui  authoritg, 
or  after  the  issuing  of  the  process,  or  if  the  officer  exceed  hit 
authority  —  the  killing  of  the  officer  in  such  case  by  the  party 
would  be  manslaughter  only."    2  Archbold's  Or.  Pr.  and  PI.  242. 

'^  It  is  a  general  rule  that,  when  persons  have  authority  to  arrest 
or  imprison,  and,  using  the  proper  means  for  that  purpose,  are 
resisted  in  so  doing  and  killed,  it  will  be  murder  in  all  who  take 
part  in  such  resistance."  Foster,  270.  But  thre^  things  are  to  be 
attended  to  in  matters  of  this  kind — the  legality  of  the  deceased's 
authority,  the  legality  of  the  manner  in  which  he  executed  it,  and 
the  defendant's  knowledge  of  that  authority;  for  if  an  officer  bi 
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killed  in  attempting  to  execute  a  writ  or  warrant  invalid  on  the 
face  of  ity  or  if  issued  taith  a  blank  in  it,  and  the  blank  afterward 
filled  tip;  or  if  issued  with  an  insufficient  description  of  the  defend- 
anty  or  against  a  wrong  person,  or  out  of  the  district  in  which 
alone  it  could  be  lawfulfy  executed;  or  if  a  private  person  interfere 
and  act  in  a  case  where  he  has  no  authority  by  law  to  do  so;  or  if 
the  defendant  have  no  knowledge  of  the  officer's  business,  or  of 
the  intention  with  which  a  private  person  interferes,  and  the  officer 
or  private  person  be  resisted  or  killed,  the  killing  will  be  man- 
slaughter only."  1  Hale's  P.  C.  465.  See  also  Himsin  v.  Barrow, 
6  Dumf.  and  East,  122 ;  Rex  v.  Hood,  1  Moody's  C.  0.  81 ;  1 
East's  P.O.  110,111. 

Roscoe,  in  his  work  on  Criminal  Evidence,  698,  says:  **  If  the 
process  be  defective  in  the  frame  of  it,  as,  if  there  be  a  mistake  In 
the  name  or  addition  of  the  party,  or  if  the  name  of  a  party, 
or  of  the  officer,  be  inserted  without  authority  and  after  the  issuing 
of  the  process,  and  the  officer,  in  attempting  to  execute  it,  be  killed, 
this  is  only  manslaughter  in  the  party  whose  liberty  is  invaded." 

Such,  undoubtedly,  is  the  law,  and  the  evidence  excluded  would 
bring  the  prisoner's  case  fully  within  it.  His  name  was  inserted 
in  the  warrant  by  the  sergeant  of  police,  after  it  had  been  delivered 
to  him  by  the  magistrate,  and  consequently  without  authority. 
These  facts,  if  found  by  the  jury,  should  determine  the  character 
of  the  homicide  to  be  manslaughter,  unless  the  proof  showed  ex- 
press malice  toward  the  deceased.  3  GreenL  Ev.  106,  §  123; 
Roberts  v.  TJie  State,  14  Mo.  138.  No  authority  has  been 
cited,  and  we  hazard  nothing  in  saying  that  none  can  be  found 
which  would  justify  the  exclusion  of  this  evidence  under  the  cir- 
cumstances of  this  case.  The  accused  had  the  legal  right  to  have 
it  go  to  the  jury,  because  it  was  material  in  determining  the 
character  of  the  homicide.  This  was  a  question  exclusively  for  the 
jury,  and  as  to  which  we  do  not  wish  to  be  understood  as  exprees- 
ing  any  opinion.  For  this  error  the  judgment  will  be  reversed  and 
the  cause  remanded. 


Scott,  J.  I  cannot  yield  my  assent  to  all  the  reasoning  of  the 
majority  of  the  court. 

It  seems  to  me  the  rule  announced  may  be  liable  to  an  improper 
construction.  An  officer  is  not  bound,  at  his  peril,  to  judge  whethei 
the  writ  he  is  about  to  serve  is,  in  fact,  legal,  or  whethfir  the  magia- 
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irate,  who  issaed  it,  was  guilty  of  misoondnct  in  not  complying 
with  all  the  proTidons  of  the  law.  It  would  be  requiring  too  much 
of  him  to  so  hold.  If  the  opinion  of  the  court  can  be  construed 
into  holding  a  contrary  doctrine,  I  do  not  concur  in  it.  The 
general  rule  is,  the  officer  may  rightfully  execute,  or  assist  in  the 
execution  of  any  process,  regular  on  its  face,  without  putting  his 
life  in  jeopardy  at  the  hands  of  offenders  against  the  law.  Any 
other  rule  would  be  unreasonable. 

There  can  be  no  question,  the  law  is,  if  a  party  in  resisting  an 
unlawful  arrest  commits  a  homicide,  the  crime  will  be  man- 
slaughter and  not  murder.  It  is  always,  however,  a  question  of 
fact,  to  be  found  from  the  evidence. 

In  this  view  of  the  law  it  would  have  been  proper,  no  doubt,  for 
the  court  to  have  permitted  the  jury  to  consider  the  evidence 
tendered,  however  slight  it  might  be,  on  the  question  whether  the 
homicide  was  in  fact  committed  in  resisting  an  unlawful  arrest. 

There  is  no  pretense  the  deceased  was,  himself,  about  to  serve 
any  process^  and  it  may  be  the  jury  will  find  that  he  was  not  even 
assisting  Scanlan  to  arrest  the  accused  when  the  fatal  wound  was 
inflicted.    If  so  the  evidence  will  be  immateriaL 

Judgment  rener9$d. 


Williams,  appellant,  y.  Huqukik. 

(6eilL214J 

Married  wammn — teparaU  eetats  not  liable  forMiffatien  noif9r  to  h&n^  mid 

not  charged  thereon. 

In  order  to  vender  the  separate  estate  of  a  married  woman  liable  ander  a  stat 
Qte  allowing  her  to  contract  with  respect  to  her  separate  estate,  the  debt 
mnst  have  been  contracted  in  regard  to  it,  or  for  her  own  benefit,  on  the 
credit  of  her  separate  property,  or  by  some  appropriate  instmment  executed 
by  her  with  a  view  to  make  the  debt  a  specific  charge  on  it.  A  general 
engagement  to  pay  a  debt  contracted  by  a  bill  or  note  having  no  reference 
to  her  separate  property — e,  g,^  an  indorsement  by  her  of  a  note  given  by  hei 
hnsband  for  his  own  indebtedness — will  crsate  no  sneh  eharge  as  eanbe 
enforced  in  a  oonrt  of  equity. 
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BILL  in  equity  by  Hiram  L.  Hngunin  against  Mary  0.  Williams 
to  charge  her  separate  estate  with  the  payment  of  a  note 
given  by  her  husband,  for  his  own  debt,  and  indorsed  by  her.  The 
facts  appear  in  the  opinion.  The  decree  below  was  in  &Tor  of 
complainants^  and  defendant  below  appealed. 

Page  &  Plumy  for  appellant. 
E.  A.  Otis,  for  appellee. 

Scott,  J.  This  bill  was  to  subject  the  separate  estate  of  a  mar- 
ried woman  to  the  payment  of  a  debt  which,  it  is  alleged,  was,  by 
implication,  charged  upon  it 

It  is  alleged,  in  substance,  the  husband  of  appellant  executed 
the  note  in  controYcrsy,  payable  to  the  order  of  appellee,  upon 
which  appellant  indorsed  her  name  before  its  delivery;  that  she  had 
separate  property  over  which  she  exercised  the  powers  of  a  feme 
sole;  that  the  note  was  executed  and  indorsed  with  the  intention  of 
charging  it  upon  such  separate  estate.  Appellant  admits  she  has 
separate  property ;  that  she  indorsed  the  note  substantially  as 
charged,  but  denies  that  her  separate  estate  received  the  benefit  of 
the  consideration,  and  alleges  it  was  done  solely  to  secure  the  in- 
debtedness of  her  husband;  hence,  she  insists,  it  was  of  no  legal  or 
binding  effect  on  her  or  her  property.  The  evidence  shows  appel- 
lant was  merely  indorser  for  her  husband;  that  she  never  received 
any  part  of  the  consideration  for  which  the  note  was  given,  nor 
was  it  given  in  relation  to  or  for  the  benefit  of  her  separate  estate. 
It  is  not  claimed  she  expressed  any  intention  to  charge  her  separate 
estate  with  the  payment  of  the  indebtedness  of  her  husband  by  any 
act  other  than  indorsing  the  note  itself. 

It  is  insisted  the  indorsement  or  guaranty  of  the  note  by  appel- 
lant, without  any  other  act  on  her  part  expressing  an  intention  so 
to  do,  charged  her  separate  property  with  its  payment  This  exact 
question  has  not  heretofore  been  passed  upon  by  this  court 

The  English  cases  most  generally  follow  the  doctrine  in  the  case 
of  Hulme  v.  TenarUy  1  White's  Lead.  Oas.  in  Eq.  824. 
That  was  a  bill  brought  by  the  obligee  on  the  joint  bond  of  the 
husband  and  wife,  to  enforce  payment  out  of  tiie  separate  prop- 
erty of  the  wife.  Her  separate  property  was  held  liable  on  the 
prinoiple  stated  by  the  chancellor,  that  ''  if  a  court  of  equity  sayi 
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9k  feme  covert  may  have  a  separate  estate,  the  court  will  bind  her  to 
the  whole  extent  as  to  making  that  estate  liable  to  her  own  engage- 
ments, as,  for  instance,  the  payment  of  debts,''  etc.  The  case 
rested  on  the  doctrine  that  9k  feme  covert,  acting  with  respect  of  her 
separate  property,  is  competent  to  act  in  all  respects  as  if  she  was 
feme  sole,  and  that  rule  was  said  to  be  necessary  to  support  the 
decisions  on  this  subject. 

The  rule  adopted  in  that  case  was  substantially  followed  in  Mur- 
ray V.  Bonlee,  3  MyL  &  K.  209;  and  in  Choens  v.  Dickinson,  Craig 
&  Phillips,  58;  but  the  conclusion  was  reached  upon  a  somewhat 
different  process  of  reasoning,  and  the  relief  decreed  placed  on  dif- 
ferent grounds. 

In  Murray  v.  Bonlee,  supra,  the  foundation  of  this  doctrine  was  said 
to  be  this:  **  The  wife  has  a  separate  estate  subject  to  her  own  control 
and  exempt  from  all  other  interference  or  authority.  If  she  can- 
not affect  it,  no  one  can,  and  the  very  object  of  the  settlement 
which  vests  it  in  her  exclusively  is.,  to  enable  her  to  deal  with  it  as 
if  she  were  discovert.  At  first,  the  court  seems  to  have  supposed 
that  nothing  could  touch  it  but  some  real  charge,  as  a  mortgage,  or 
an  instrument  amounting  to  an  execution  of  a  power,  where  that 
view  was  supported  by  the  nature  of  the  settlement.  But  after- 
ward ber  intention  was  more  regarded,  and  the  court  only  required 
to  be  satisfied  that  she  intended  to  deal  with  her  separate  prop- 
erty." Thus,  if  she  only  executed  a  bond  or  made  a  note,  or 
accepted  a  bill,  because  these  acts  would  have  been  nugatory  if 
done  by  B,fenie  covert  without  any  reference  to  her  separate  estate, 
it  was  held  that  she  must  have  designed  a  charge  on  that  estate, 
since  in  no  other  way  could  the  instrument  made  by  her  have  any 
validity  or  operation. 

In  Owens  v.  Dickinson,  supra,  relief  was  granted  on  the  principle 
that  the  separate  property  of  a  married  woman  being  the  creature 
of  equity,  if  she  has  the  power  to  deal  with  it  she  has  the  other 
power  incident  to  property  generally,  viz. :  to  contract  debts  to  be 
paid  out  of  it;  and  inasmuch  as  her  creditors  have  not  the  means 
at  law  of  compelling  payment  of  those  debts,  a  court  of  equity  takes 
upon  itself  to  give  effect  to  them,  not  as  personal  liabilities,  but  by 
laying  hold  of  the  separate  property  as  the  only  means  by  which 
they  can  be  satisfied. 

The  difficulty  of  obtaining  a  satisfactory  reason  for  the  rule  may 
be  seen  in  the  language  used  by  the  chanoellor  where  he  sajs,  ''  It 
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ifl  quite  clear  there  is  nothing  in  such  a  transaction  which  has  any 
resemblance  to  the  execution  of  a  power.  What  it  is,  it  is  not  easy 
to  define.  It  has  sometimes  been  treated  as  a  disposing  of  a  par- 
ticular estate^  but  the  contract  is  silent  as  to  the  separate  estate, 
for  a  promissory  note  is  merely  a  contract  to  pay,  not  saying  out  of 
what  it  is  to  be  jiaid,  or  by  what  means  it  is  to  be  paid,  and  it  is 
not  correct^  according  to  legal  principles,  to  say  that  a  contract  to 
pay  is  to  be  construed  into  a  contract  to  pay  out  of  a  particular 
property,  so  as  to  constitute  a  lien  on  that  property." 

All  the  authorities,  however,  seem  to  concur  in  holding  there 
must  be  an  intention  manifested  to  charge  the  separate  estate, 
otherwise  the  debt  will  not  affect  it. 

Mr.  Story  says,  the  difficulty  has  always  been  to  ascertain  what 
circumstances,  in  the  absence  of  any  positive  expression  of  inten- 
tion, will  be  sufficient  to  create  a  charge  on  her  separate  estate,  or 
what  sufficient  to  demonstrate  an  intention  to  create  a  general  debt 
He  states  the  rule  as  follows:  ^'The  fact  that  the  debt  has  been 
contracted  during  coverture,  either  as  principal  or  surety,  for  her- 
self or  her  husband,  or  jointly  with  him,  seems  ordinarily  to  be  held 
prinui  facie  evidence  to  charge  her  separate  estate  without  any  proof 
of  a  positive  agreement  or  intention  so  to  do."  2  Story's  Eq.  Jur.^ 
§1400. 

The  rule,  no  doubt,  had  its  origin  more  in  a  desire  to  do  justice 
than  in  any  satisfactory  reasoning.  The  principle,  as  stated  in  aU 
the  text-books,  and  which  lies  at  the  foundation  of  the  decisions 
adopting  the  rule,  is,  that  such  securities  executed  by  a  mamed 
woman  must  be  supposed  to  have  been  made  with  the  intenaon 
that  they  should  operate  in  some  way,  and  no  effect  could  be  given 
to  them  except  as  against  her  separate  estate.  Hill  on  Trustees, 
4M;  2  Story's  Eq.  Jur.,  §  1400. 

The  courts  in  many  of  the  States  have  followed  the  doctrine  of 
the  English  cases,  but  others,  of  equal  respectability  and  anthonty, 
have  held  that  a  debt  contracted  by  a  mariied  woman  for  the 
accommodation  of  another  person,  without  consideration  received 
by  her,  wiU  not  be  enforced  in  equity  agaiost  her  separate  property 
unless  made  a  specific  charge  upon  it  by  an  express  instrument. 
The  authorities  showing  departure  from  the  English  cases  are  very 
fully  collated  in  Hare  &  Wallace's  Notes  to  HiUme  v.  TenatU^ 
supra. 

Without  entering  upon  any  extended  consideration  oi  fclie  oon* 
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flicting  decisions  bearing  on  this  question,  we  think  the  doctrine  of 
the  latter  class  of  cases  is  more  in  harmony  with  our  previous  decis- 
ions on  analogous  questions,  and  with  the  policy  of  our  laws. 

At  common  law,  a  married  woman  could  not  enter  into  general 
engagements  to  pay  money  that  would  be  personally  binding  on 
her;  and,  in  Carpenter  v.  Mitchell,  50  111.  470,  it  was  held  our 
statute  of  1861  had  not  changed  the  rule  except  the  power  to  make 
contracts  such  as  might  be  considered  necessarily  incident  to  the 
right  to  hold  and  enjoy  her  separate  property. 

In  Cookson  v.  Toole,  59  111.  515,  it  was  held,  the  implication  of 
capacity  in  a  married  woman  to  contract  in  respect  to  her  separate 
property,  arising  under  the  statute,  is  an  implication  of  law,  and 
not  of  equity,  and  therefore  all  contracts  made  within  the  scope  of 
that  legal  capacity  are  legal  contracts,  and  cognizable  in  the  courts 
at  law. 

The  rule  deducible  from  these  cases  is,  that  the  only  contracts  of 
a  married  woman  that  can  be  enforced  against  her  are  such  as  relate 
to  her  separate  estate  as  necessarily  incident  to  its  enjoyment.  This 
conclusion  would  seem  to  follow  as  a  corollary  from  the  doctrine 
of  those  cases. 

The  reasoning  in  the  case  of  Carpenter  v.  Mitchell,  supra,  is 
against  the  right  to  make  contracts,  which  belong  to  a  feme  sole, 
and  declares  that  power  is  not  given  to  a  married  woman  by  the 
express  language  of  the  law  of  1861,  nor  by  its  implications.  It 
was  said,  the  legislature  had  not  seen  fit  to  confer  upon  them  any 
such  power,  and  this  court  would  be  going  beyond  the  proper  limits 
of  its  authority  to  seek  to  give  it  by  any  forced  construction  of  the 
statute. 

The  separate  estates  of  femes  covert  under  our  laws  are  not  mere 
creatures  of  equity,  but  are  legal  estates,  and  hence  the  reasoning 
that  lies  at  the  foundation  of  the  English  cases  cannot  apply.  The 
principle  first  announced  was,  that  the  execution  of  a  bond,  bill  or 
note  by  a  married  woman  was  itself  construed  into  an  act  to  charge 
her  separate  property  with  its  payment  This  ground  of  liability 
was  subsequently  declared  to  be  untenable,  and  the  liability  was 
placed  on  the  principle  that  equity  will  seize  the  separate  estate  of 
dkfeme  covert  and  appropriate  it  to  the  payment  of  her  debts,  no 
matter  how  contracted,  whether  by  written  or  parol  engagements. 
Under  our  laws,  she  may  contract  in  reference  to  her  separate  prop- 
erty the  same  as  a  feme  sole,  and  this  fact  excludes  the  idea  she 


512  ILLINOIS, 


Williams  y.  HaguniiL 


may  contract  in  any  other  manner,  and  especially  where  the  sepa- 
rate estate  is  a  legal,  and  not  simply  an  equitable  one.  The  mere 
fact  2k  feme  sole  contracts  indebtedness  in  writing  or  by  verbal  en- 
gagements, creates  no  special  charge  upon  her  property,  real  or 
personal,  as  will  constitute  grounds  of  equitable  relief.  It  is  a  legal 
liability  to  be  enforced  in  the  law  courts. 

The  case  of  Yale  v.  Dederer^  which  was  twice  before  the  New 
York  Court  of  Appeals,  and  is  reported  in  18  N".  Y.  265,  and  22 
id.  450,  involved  the  question  of  the  power  of  a  mariied  woman  to 
charge  her  separate  estate,  either  under  the  statute  or  independ- 
ently of  it,  and  the  court  held,  while  the  statute  of  that  State  con- 
ferred upon  a  married  woman  the  right  to  hold,  convey  and  devise 
her  real  and  personal  property,  it  did  not  remove  her  common-law 
incapacity  to  contract  debts,  and  for  that  reason  her  promissory 
note  is  void  unless  given  under  such  circumstances  and  in  such 
manner  as  would  induce  a  court  of  equity  to  make  it  a  charge  upon 
her  separate  estate  independently  of  the  statute.  Carpenter  v. 
Mitchelly  supra. 

The  case  of  Willard  v.  Eastham,  15  Gray,  328,  is  an  elaborate  and 
well-considered  case  on  this  subject.  The  court  expressly  approves 
of  the  doctrine  of  Yale  v.  Dederer,  supra,  and  adds,  that  where  a 
married  woman  is  a  mere  surety,  or  makes  the  contract  for  the 
accommodation  of  another,  without  consideration  received  by  her, 
the  contract  being  void  at  law,  equity  will  not  enforce  it  against 
her  estate  unless  an  express  instrument  makes  the  debt  a  charge, 
upon  it. 

The  estate  alleged  to  belong  to  appellant  is  a  legal  one,  and  what- 
ever contracts  she  may  make  in  regard  to  it,  she  is  liable  therefor 
at  law.  But  no  contract  is  proven  in  relation  to  her  separate  prop- 
erty, and  it  seems  to  us  most  illogical  to  hold,  by  the  mere  execu- 
tion of  a  single  bill  or  note,  which  contains  no  reference  whatever 
to  her  separate  estate,  she  directly,  or  even  by  implication,  intended 
to  make  the  debt  a  charge  upon  it. 

The  conclusion  we  have  reached,  and  we  think  it  is  sustained  by 
reason  and  authority,  is«  that  to  render  the  separate  estat'C  of  a 
married  woman  liable,  the  debt  must  have  been  contracted  in  regard 
to  it,  or  for  her  own  benefit  on  the  credit  of  her  own  separate  prop- 
erty, or  by  some  appropriate  instrument  executed  by  her  with  a 
view  to  make  the  debt  a  specific  charge  upon  it.  A  general  engagOi 
meut  to  pay  a  debt,  contracted  by  a  single  bill  or  note,  having  no 
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;:eference  to  her  separate  property,  will  create  no  such  charge  upon 
it  as  can  be  enforced  in  a  court  of  equity.  Such  was  the  case  at 
bar.  The  liability  sought  to  be  enforced  arose  out  of  the  fact 
appellant  indorsed  the  note  given  by  her  husband  in  payment  of  his 
own  indebtedness.  It  is  silent  as  to  the  separate  estate  of  the  wif e> 
and  it  would  be  making  an  agreement  for  the  parties  which  they 
never  contemplated  making  for  themselves,  to  construe  the  note 
into  a  contract  to  pay  out  of  a  particular  property. 

The  facts  alleged  presenting  no  grounds  for  relief  in  a  court  of 
equity^  the  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Ohioago  akd  Nobthwestebn  Railway  Company,  appellant,  y. 

SAvnrBR, 

Common  earrier — raUtoay  company  UaUe  ae  for  goods  while  in  ears — bonded 
goods.    Act  of  Ood,  wJiat  is — great  fire  in  Ohieago, 

Plaintiff  shipped  by  rail  to  Chicago,  over  defendant's  railroad,  certain  goods 
in  bond  under  the  customs  laws.  By  the  customs  regulations  a  notice  in 
writing  was  required  to  be  given  to  the  collector,  or  his  deputy,  of  the 
arrival  of  bonded  goods,  which  could  be  stored  only  in  a  bonded  warehouse 
whereupon  he  would  name  a  warehouse  where  they  could  be  placed.  It  was 
the  custom,  well  known  to  defendant,  for  the  carrier  to  give  a  notice  in  writ- 
ing of  the  arrival  of  such  goods  both  to  the  collector  and  the  consignee.  The 
goods  in  question  arrived  at  Chicago  October  4;  their  arrival  was  known  by 
an  inspector  in  the  collector's  office,  but  no  notice  in  writing  was  given  to 
the  collector  or  to  the  consignee  who  did  not  know  of  the  arrival.  They 
remained  in  defendant's  cars  until  October  8,  when  they  were  destroyed  by 
fire.  Held,  that  defendant  was  liable,  as  carrier,  for  the  loss  of  the  goods. 
Carriers  are  liable  for  loss  by  inevitable  accidents  unless  it  arises  from  the  act 
.  of  Ood  or  the  public  enemy.  By  the  act  of  God  is  meant  something  super* 
human  or  something  in  opposition  to  the  act  of  man.  A  loM  arising  from 
the  great  fire  of  Chicago  is  not  one  arising  from  the  act  of  God.  {3ee  noU, 
p.  618.) 

ACTION"  by  Edwin  H.  Sawyer  against  the  defendant  below,  to 
recover  for  the  loss  of  tea  shipped  over  said  defendant's  rail- 
road. The  facts  sufficiently  appear  in  the  opinion.  Judgment 
below  was  in  favor  of  plaintiff  from  which  defendant  appealed*    # 
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Geo.  Willard  and  B,  C.  Cooky  for  appellant. 
Howe  &  Russell,  for  appellee. 

McAllister,  J.  This  suit  was  brought  by  appellee  against 
appellant  to  recover  174  chests  of  tea,  shipped  by  the  former,  in 
bond,  from  San  Francisco,  being  part  of  an  invoice  of  354  chests, 
and  received  while  in  transit  by  appellant  in  Omaha,  to  be  trans- 
ported for  hire  on  its  cars  from  thence  to  Chicago,  and  there, 
under  the  provisions  of  the  act  of  Congress  and  regulations  of  the 
revenue  department  in  that  behalf,  delivered  into  a  bonded  ware- 
house. 

The  entire  invoice  arrived  in  Chicago,  but  in  separate  lots,  on 
the  4th  day  of  October,  1871.  As  to  one  lot,  of  180  chests,  appel- 
lant's agents  gave  notice  to  the  consignee,  whose  place  of  business 
was  denoted  by  the  way-bill,  and,  by  his  directions  to  the  collector, 
that  lot  was  delivered  at  the  Burlington  bonded  warehouse,  with 
which  appellant's  track  connects,  and  was  saved.  There  was  where 
the  consignee  intended  to  have  the  whole  invoice  delivered,  but 
appellant's  agents  failed  to  give  him  any  notice  of  the  arrival  of  the 
174  chests  in  question,  and  failed  likewise  to  give  any  written 
notice  of  their  arrival  at  the  collector's  office ;  but,  relying  upon 
mere  personal  knowledge  of  their  arrival  by  an  inspector  of  the 
collector's  department,  these  goods  were  permitted  to  remain  in 
appellant's  cars  from  the  4th  until  the  8th  and  9th  of  October, 
when  they  were  burned  in  the  cars. 

It  is  an  established  fact  in  the  case,  that,  by  the  regulations  of 
the  collector's  office,  all  notices  of  the  arrival  of  goods  shipped  in 
bond  to  that  port  were  required  to  be  in  writing,  and,  inasmuch  as 
it  was  a  policy  of  the  office  to  aid  commerce,  and  there  were 
*  several  bonded  warehouses  in  Chicago,  the  course  of  business  was, 
to  leave  it  to  the  consignee  to  designate  which  warehouse  he  would 
have  the  goods  deposited  in.  From  this  policy  sprang  a  custom  of 
the  carrier  of  goods  in  bond  to  notify  the  consignee  of  their  arrival; 
and  this,  the  evidence  tends  to  show,  was  well  known  to  the  agents 
of  appellant.  But  the  carrier  could  secure  a  delivery  by  giving  a 
written  notice  directly  to  the  collector  or  his  deputy.  The  deputy 
collector  explained,  in  his  evidence,  the  reason  of  requiring  aU 
notices  to  be  given  to  the  proper  officers,  and  in  writing.  It  was 
because  they  were  required  to  keep  a  record  of  all  their  transao- 
iions. 
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The  carrier  received  these  goods,  to  be  transported  for  hire, 
knowing,  at  the  time,  that  they  were  goods  subject  to  duty  to  the 
gOTemment,  and  being  shipped  from  one  collection  district  to 
another,  and  that,  by  the  law  of  Congress  and  the  regulations  of. 
the  revenue  department,  they  could  be  delivered  only  into  a  bonded 
warehouse,  to  be  reached  in  compliance  only  with  certain  specific 
regulations.  When  the  carrier  received  the  goods  with  this  knowl- 
edge, it  impliedly  undertook  that  the  goods  should  be  safely 
delivered  at  the  place  of  their  destination,  in  the  special  manner 
required,  and  within  a  reasonable  time. 

The  liabilities  of  common  carriei*s  are  for  all  losses,  even  inevita- 
ble accidents,  except  they  arise  from  the  act  of  God  or  the  public 
enemy.  And  by  the  act  of  God  is  meant  something  superhuman, 
or  something  in  opposition  to  the  act  of  man.  In  all  cases,  except 
of  that  description,  the  carriers  warrant  the  safe  delivery  of  the 
goods.  ITah  v.  The  New  Jersey  Steam  Navigation  Co.,  16  Conn. 
539;  2  Redf.  Am.  R'wy  Cases,  3. 

In  Elliott  V.  Rossell,  10  Johns.  1,  Kent,  Ch.  J.,  said:  "It 
has  long  been  settled  that  a  common  carrier  warrants  the  safe 
delivery  of  goods  in  all  but  the  excepted  cases  of  the  act  of  God 
and  public  enemies;  and  there  is  no  distinction  between  a  carrier 
by  land  and  a  carrier  by  water.''  And,  in  his  Commentaries,  the 
same  learned  jurist  says:  When  the  responsibility  has  begun,  it 
continues  until  there  has  been  a  due  delivery  by  him,  or  he  has 
discharged  himself  of  the  custody  of  the  goods  in  his  character  of 
common  carrier.  There  has  been,  he  says,  some  doubt  in  the  books 
as  to  what  facts  amounted  to  a  delivery,  so  as  to  discharge  a  com- 
mon carrier.  If  it  be  the  business  of  the  carrier  to  deliver  goods 
at  the  house  to  which  they  are  directed,  he  is  bound  to  do  so,  and 
give  notice  to  the  consignee.  The  actual  delivery  to  the  person  is 
generally  conceded  to  be  the  duty  of  the  carrier.  2  Kent's  Com. 
€04.  This  doctrine  is  fully  recognized  by  this  court  in  Baldmn  v. 
Am.  Ex,  Co.,  23  111.  197. 

In  Chicago  <&  Rock  L  R.  R.  Co,  v.  Warren  et  ah,  16  111.  605,  thi» 
court  held  that  the  responsibility  of  the  carrier  does  not  end  until 
that  of  the  owner,  consignee  or  warehouseman  begins;  that  there 
must  be  an  actual  or  legal  constructive  delivery  to  the  owner  or 
consignee,  or  to  a  warehouseman,  for  storage,  in  order  to  discharge 
the  carrier  from  liability  as  such. 
)  In  Porter  v.  The  Same,  20  HL  407,  this  court,  adopting  the  views 
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of  the  Supreme  Court  of  Massachnsetts,  delivered  by  Chief  Jastioe 
Shaw,  in  Norway  Plains  Co.  t,  TTie  Boston  £  Maine  R.  R.  Co.^  1 
Gray,  263,  held,  as  to  the  ordinary  bnsineas  of  railroads  as  com- 
mon carriers,  thafc  they  are  responsible  as  common  carriers  nntil  the 
goods  are  removed  from  the  cars  and  placed  npon  the  platform; 
and  if,  on  account  of  their  arrival  in  the  night,  or  at  any  othei 
time  when,  by  the  usage  or  course  of  business,  the  doors  of  the 
merchandise  depot  or  warehouse  are  closed,  or  if,  from  any  reason, 
the  consignee  is  not  there  to  receive  them,  it  is  the  duty  of  the 
company  to  store  them  safely,  under  the  charge  of  competent  and 
careful  servants,  ready  to  be  delivered,  and  actually  deliver  them 
when  called  for  by  the  parties  entitled  to  receive  them.  And  for 
the  performance  of  these  duties,  after  the  goods  are  delivered  from 
the  cars,  the  company  is  liable  as  warehousemen  or  keepers  oi 
goods  for  hire;  that  notice  to  the  consignee  was  not  necessary  to 
exonerate  the  railroad  from  its  liability  as  common  carrier. 

In  adopting  these  views,  the  learned  judge  who  prepared  the 
opinion  of  the  court  cites  the  case  of  Moses  v.  Tlie  Boston  dt  Maine 
R.  R,  Co,,  32  N,  H.  523,  as  supporting  the  same  doctrine. 
This  was  a  clear  misapprehension,  for  the  court  in  the  last-men- 
tioned case,  at  the  close  of  a  very  able  opinion  presenting  the 
opposite  view,  refer  to  the  case  in  Gray,  and  say:  "The  ground 
upon  which  the  decision  is  based  would  seem  to  be,  the  propriety 
of  establishing  a  rule  of  duty  for  this  class  of  carriers,  of  a  plain, 
precise  and  practical  character,  and  of  easy  application,  rather  than 
of  adhering  to  the  rigorous  principles  of  the  common  law.  That 
the  rule  adopted  in  that  case  is  of  such  a  character,  is  not  to  be 
doubted;  but,  with  all  our  respect  for  the  eminent  judge  by  whom 
the  opinion  was  delivered,  and  for  the  learned  court  whose  judgment 
he .  pronounced,  we  cannot  but  think  that  by  it  the  salutary  and 
approved  principles  of  the  common  law  are  sacrificed  to  considera- 
tions of  convenience  and  expediency,  in  the  simplicity  and  precise 
and  practical  character  of  the  rule  which  it  establishes.*'  The  rule 
was  expressly  repudiated  by  the  Supreme  Court  of  Vermont,  in 
Blumenthal  v.  Brainard,  38  Vt  402,  and  by  Chief  Justice 
Bedfield  in  his  work  on  the  Law  of  Railways,  §  130,  pL  6,  note  9, 
and  pi.  9.  It  was,  however,  re-affirmed  by  this  court  in  Chicago  arid 
AUim  R,  R.  Co.  v.  Scott,  42  111.  132,  but  not  without  some  sug- 
gestions  against  it  by  Justice  Bbeese,  who  delivered  the  opinion 
of  the  com  t.    Since  that,  it  has  been  fully  recognized,  and  has 
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become  the  settled  law  of  the  court.  Merchants^  Despatch  Co.  t. 
HaXlocTc,  64  111.  284. 

But  in  Porter^s  case,  above  cited,  while  the  court  held  that 
removing  the  goods  from  the  car  on  their  arrival  at  the  place  of 
destination,  and,  if  not  called  for,  they  are  placed  in  a  suitable 
warehouse,  amounted  to  a  delivery,  which  terminated  in  the  lia- 
bility of  the  carrier  as  such,  the  court  held,  that  conveying  the 
goods  to  the  terminus  of  the  road,  or  at  their  destination  upon  the 
route  of  the  road,  without  a  delivery  of  them  from  the  cars,  could 
not  amount  to  such  a  delivery.  The  court  said:  **  The  goods  are 
still  as  completely  under  the  control  of  the  carrier  as  before,  and 
the  owner  or  consignee  would  be  as  effectually  precluded  from  exer- 
cising any  control  over  them.  He  could  do  no  act  for  their  security 
or  protection  while  locked  up  in  the  car,  and  none  but  the  carrier 
and  his  agents  and  servants  could  even  know  they  had  arrived. 
We  are  strongly  inclined  to  the  belief  that  no  decision  can  be  found 
that  such  an  act  releases  them  from  their  liability  of  carriers,  and 
that  it  should  not  without  something  further  on  their  part." 

When  we  go  back  to  the  Norway  Pldins  Company  case,  1st  of 
Gray,  it  is  seen  that  Chief  Justice  Shaw  formulated  the  rule  in 
this  wise:  "The  court  are  of  opinion  that  the  duty  assumed  by  the 
railroad  corporations  is  —  and  this,  being  known  to  owners  of 
goods  forwarded  must,  in  the  absence  of  proof  to  the  contrary,  be 
presumed  to  be  assented  to  by  them,  so  as  to  constitute  the  implied 
contract  between  them  —  that  they  will  carry  the  goods  safely  to 
the  place  of  destination,  and  there  discharge  them  on  the  plat- 
form, and  then  and  there  deliver  them  to  the  consignee  or  party 
entitled  to  receive  them,  if  he  is  there  ready  to  take  them  forth- 
with, or  if  the  consignee  is  not  there  ready  to  take  them,  then  to 
place  tliem  securely  and  keep  them  safely  a  reasonable  time,  ready 
to  be  delivered  when  called  for." 

It  is  very  apparent  that  no  such  implied  contract  could  arise 
under  the  circumstances  of  the  case  in  hand,  nor  is  one  implied 
that  actual  delivery  would  be  made  to  the  consignee  in  person, 
because  these  goods  were  received  with  the  knowledge  that  they  were 
being  shipped  in  bond,  under  the  provisions  of  an  act  of  Congress 
and  the  regulations  of  the  treasury  department  in  that  behalf,  and 
that,  therefore,  they  could  not  be  delivered  upon  the  platform  of 
the  railroad,  or  otherwise,  to  either  the  consignee  or  owner  or  any 
general  warehouseman,  but  were  required  to  be  delivered  into  a 
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bonded  warehoase,  under  the  superintendence  of  the  collector  or 
some  authorized  officer  in  his  department.  Such  a  delivery  was 
necessarily  subject  to  the  regulations  of  the  law  and  the  reyenue 
department  of  government. 

The  contract  on  the  part  of  the  carrier  implied  by  these  circum' 
stances  was,  therefore,  to  safely  carry  the  goods  to  the  place  oi 
their  destination,  and  there  safely  deliver  them  into  a  bonded  ware- 
house or  into  the  custody  of  the  collector  of  the  district  there,  in 
compliance  with  the  regulations  and  course  of  business  of  the  col- 
lector's office  in  that  behalf.  This  the  appellant  did  not  do.  There 
was  no  delivery  of  these  goods  out  of  the  custody  of  the  carrier, 
under  any  rule  known  to  the  law.  Failing  to  give  notice  to  the 
consignee,  appellant's  duty  required  it  to  give  the  written  notice 
at  the  collector's  office  required  by  its  regulations  and  course  of 
busmess.  Failing  in  this  also,  and  retaining  the  goods  in  the  cars 
until  they  were  destroyed  by  the  fire,  which  was  not  a  loss  arising 
from  the  act  of  Ood  or  the  public  enemy,  appellant  was  liable  as 
common  carrier. 

The  judgment  of  the  court  below  must  be  affirmed. 

Jxidgment  affirmed. 

NoTB.— The  oase  of  Nuo^^  ▼•  Smith,  L.  R.,  1  C.  P.  D.  428;  84  L.  T.  Rep.  (N 
S.)  827;  8.  Cm  14  A.  L.  J.  164;  deoided  by  the  English  Court  of  Appeal,  oon- 
tains  an  elaborate  exposition  of  the  meaning  of  the  term  "  act  of  Qod,"  as 
regards  the  degree  of  care  to  be  applied  by  common  carriers  in  order  to  entitle 
them  to  its  protection  —  and  as,  we  believe,  the  meaning  of  the  term  has  never 
been  before  judicially  passed  upon,  we  give  here  that  part  of  the  judgment  of 
the  court  relating  to  it — the  question  under  consideration  being  whether  the 
defendants,  common  carriers, were  liable  for  a  mare  injured  at  sea  in  traiigUu 
during  a  storm. 

CocKBURN,  C.  J.  But  there  being  no  doubt  that  in  the  case  before  ua  the 
shipowner  was  a  common  carrier,  we  have  now  to  deal  with  the  question  on 
which  the  decision  turns,  namely,  whether  the  loss  was  occasioned  by  what 
can  properly  be  called  the  **actof  Qod.**  The  definition  which  Is  given  by 
Bbxtt,  J.,  of  what  is  termed  in  our  law  the  **  act  of  God  "  Is  that  **  it  must  be 
such  a  direct,  and  violent,  and  sudden  and  irresistible  act  of  nature  as  could 
not  by  any  amount  of  ability  have  been  foreseen,  or  If  foreseen,  could  not  by 
any  amount  of  human  care  and  skill  have  been  resisted.**  The  judgment  then 
proceeds,  **  We  cannot  say,  notwithstanding  the  inability  of  the  jury  to  agree 
to  an  answer  to  the  fifth  question  left  to  them,  that  the  defendant  has  in  this 
case  satisfied  the  burden  of  proof  cast  upon  him,  so  as  to  bring  himself  clearly 
within  the  definition.  It  seems  to  me  impossible  to  say  that  no  human  ability 
could  foresee  the  reasonable  probability  of  the  happening  of  rough  weather  on 
the  voyage,  and  that  a  horse  at  sea  might  be  frightened  by  it,  or  that  no  hamao 
abili'ty  could  prevent  injury  to  a  frightened  horse  in  such  weather  aaoconnpad.** 
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The  ezpotitlon  here  given  appears  to  me  far  too  wide  as  regards  the  degree  of 
care  required  of  the  shipowner,  and  as  exacting  more  than  can  properly  be 
expected  of  him.  It  is  somewtiat  remarkable  that  previouslj  to  the  present 
case  no  judicial  exposition  has  ooonrred  of  the  meaning  of  the  term  '*actof 
Ood,"  as  regards  the  degree  of  care  to  be  applied  bj  the  carrier  in  order  to 
entitle  himself  to  the  benefit  of  its  protection.  We  must  endeavor  to  lay  down 
an  intelligible  rule.  That  a  storm  at  sea  is  included  in  the  term  '*  act  of  Gkid  ** 
oaa  admit  of  no  doubt  whatever.  Storm  and  tempest  have  always  been  men- 
tioned in  dealing  with  this  subject  as  among  the  instances  of  vis  major  coming 
under  the  denomination  of  **actof  Ood."  But  it  is  equally  true  that  it  is 
not  under  aU  circumstances  that  inevitable  accident  arising  from  the 
so-called  *'  act  of  God,*'  will,  any  more  than  inevitable  accident  in  general 
by  the  Roman  and  continental  law,  afford  immunity  to  the  carrier.  This 
must  depend  on  his  ability  to  avert  the  effects  of  the  vis  majors  and 
the  degree  of  diligence  which  he  is  bound  to  apply  to  that  end.  It  is  at 
once  obvious,  as  was  pointed  out  by  Lord  Mansfibld  in  Forward  v.  Pittard, 
1  T.  R.  27,  that  all  causes  of  inevitable  accident,  "casus  fortuitus,''  may 
be  divided  into  two  classes,  those  which  are  occasioned  by  the  elementary 
forces  of  nature,uncoiinected  with  the  agency  of  man  or  other  cause,  and  those 
which  have  their  origin  either  in  the  whole  or  in  part  in  the  agency  of  man 
whether  in  acts  of  commission  or  omission,  of  nonfeasance  or  of  misfeasance, 
or  in  any  other  cause  Independent  of  the  agency  of  natural  forces.  It  is  obvi- 
ous that  it  would  be  altogether  incongruous  to  apply  the  term  '*  act  of  God  '* 
to  the  latter  class  of  inevitable  accident.  It  is  equally  clear  that  storm  and 
tempest  belong  to  the  class  to  which  the  term  **  act  of  God  *'  is  properly  appli- 
cable. On  the  other  hand,  it  must  be  admitted  that  it  is  not  because  an  accident 
Is  occasioned  by  the  agency  of  nature,  and  therefore  by  what  may  be  termed 
the  **  act  of  God  "  that  it  necessarily  follows  that  the  carrier  is  entitled  to  im- 
munity. The  rain  which  fertilizes  the  earth,  and  the  wind  which  enables  the 
ship  to  navigate  the  ocean,  are  as  much  within  the  term  "  act  of  God  "  as  the 
rainfaU  which  causes  a  river  to  burst  its  banlcs  and  carry  destruction  over 
a  whole  district,  or  the  cyclone  that  drives  a  ship  against  a  roclc  or  sends 
it  to  the  bottom.  Yet  the  carrier,  who,  by  the  rule,  is  entitled  to  protec- 
tion In  the  latter  case,  would  clearly  not  be  able  to  claim  it  in  the  former. 
For  here  another  principle  comes  Into  play.  The  carrier  is  bound  to  do  hii 
utmost  to  protect  the  goods  committed  to  his  charge  from  loss  or  damage, 
and  If  he  fails  herein  becomes  liable  from  the  nature  of  his  contract.  In  the 
one  case  he  can  protect  the  goods  by  proper  care,  in  the  other  it  is  beyond  his 
power  to  do  so.  If,  by  his  default  in  omitting  to  talce  the  necessary  care,  loss 
or  damage  occurs,  he  remains  responsible,  though  the  so-called  **  will  of  God  '* 
may  have  been  the  immediate  cause  of  the  mischief.  If  the  ship  is  unseawor- 
thy,  and  hence  perishes  from  the  storm  which  it  otherwise  would  have  weath- 
ered; if  the  carrier,  by  undue  deviation  or  delay,  expose  himself  to  the  danger 
which  he  would  otherwise  have  avoided,  or  If,  by  bis  rashness,  he  unnecessarily 
encounters  it  by  putting  to  sea  in  a  raging  storm,  the  loM  cannot  be  said  to  b« 
due  to  the  act  of  God  alone,  and  the  carrier  cannot  have  the  benefit  of  it.  This 
being  granted,  the  question  arises  as  to  the  degree  of  care  which  is  to  be 
required  of  him  to  protect  him  from  liability  In  respect  of  loss  arising  from  the 
act  of  God.  Not  only,  as  has  been  observed,  has  there  been  no  judicial  exposi- 
tion of  the  meaning  of  the  term  **  act  of  God,*'  as  regards  the  degree  of  care  to 
be  applied  by  the  carrier  In  order  to  entitle  himself  to  Its  protection,  but  the 
leKt-wrlters,  both  English  and  American,  are  for  the  most  part  silent  on  the 
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aobjeot,  i|nd  allbrd  little  or  no  asBUtanoe.  As  we  are  here  on  oommon  fcronnd 
with  the  civilians,  so  far  as  one  head  of  Inevitable  accident  Is  oonoemed,  tft 
maj  be  of  use  while  endeavoring  more  dearly  to  fix  the  limits  of  that  daat 
of  inevitable  accidents  which  comes  under  the  head  of  "  act  of  God, '  to  turn 
to  their  views  on  that  subject  with  reference  to  inevitable  accidents  In  generaL 
As  the  result  of  the  different  instances  of  o(u%u  fortuituB^  which  occnr  in  the 
Digest,  Viminius  gives  the  following  definition:  **  Catum  fortuttum  d^nimug 
omne  quod  humano  cceptu  ptwvideri  non  potest^  nee  cui  proviso  potest  resietV* 
Instit.  Juris,  lib.  2,  c.  66.  He  enumerates  various  instances:  **  Casus  fortulM 
varii  sunt,  veluti  a  vi  ventorum,  turbinunit  pluviarum,  ffrandinunin  fuiminwn, 
OBStus,  frigon's,  et  similium  ealamitatum  quce  ecaUtus  immtttunhir,  Nostri  vim 
divinam  dixerunt,  Orctci  e•ov^iay.  Item  naufroffice^  aquanim  inutidationeSf 
inoendio,  mortes  animalium,  ruina  adium^  fundorum  chosmoto,  itioursus  Aot- 
tfum,  prcBdonum  impetus.  His  adds  damna  omnia  a  prinaUs  iXLata  qua  quomiimm 
ififerrtntiuir^  uuUA  eurd  oaveri  potuitJ**  Baldus  (Qusast.  12,  No.  4)  gives  the  fol- 
lowing definition :  **  Casus  fortuiUus  est  accedens  quod  per  oustodiam  ouram  «el 
dUigenHam  mentis  hMmana  non  potest  evitarinb  to  q^i  paliiur,*\  In  our  own 
law  on  this  subject  judicial  authority,  as  has  been  stated,  is  wanting,  and  the 
text-writers,  English  and  American,  with  one  exception,  afford  little  or  no 
assistance.  Story,  however,  in  spealcing  of  the  perils  of  the  sea,  in  which  storm 
and  tempest  are,  of  course,  included,  and,  consequently,  to  a  great  extent,  the 
instances  of  inevitable  accident  at  sea,  which  come  under  the  term,  **  act  of 
God,"  uses  the  following  language :  **The  phrase,  *  perils  of  the  sea,*  whether 
understood  in  its  most  limited  sense  as  importing  a  loss  by  natural  accidents 
peculiar  to  that  element,  or  whether  understood  in  its  more  extended  sense  as 
Including  inevitable  accidents  occurring  upon  that  element,  must  still  in  either 
ease  be  understood  to  include  such  losses  only  to  the  goods  on  board  as  are  of 
an  extraordinary  nature,  or  arise  from  some  irresistible  force,  or  from  inevita- 
ble accident,  or  from  some  overwhelming  power  which  cannot  be  guarded 
against  by  the  ordinaiy  exertions  of  human  skill  and  prudence.  Hence 
It  is  that  if  the  loss  occurs  by  a  peril  of  the  sea,  which  might  have 
been  avoided  by  the  exercise  of  any  reasonable  sIlIU  or  diligence  at  the  time 
when  it  occurred,  it  is  not  deemed  to  be  in  the  sense  of  the  phrase  such  a  loss 
by  the  perils  of  the  sea  as  will  exempt  the  carrier  from  liability,  but  rather  a 
loss  by  the  gross  negligence  of  the  party.*'  Stort,  it  will  be  observed,  here 
speaks  only  of  **  ordinary  exertion  of  human  skill  and  prudence  and  the 
exercise  of  reasonable  skill  and  diligence.**  I  am  of  opinion  that  this  it 
the  true  view  of  the  matter,  and  that  what  Stort  here  says  of  perils  of 
the  sea  applies  equally  to  the  perils  of  the  sea  coming  within  the  designa- 
tion of  '*actB  of  God.**  In  other  words,  that  all  that  can  be  required  of  the 
earner  is  that  he  shall  do  all  that  is  reasonably  and  practically  possible  to 
insure  the  safety  of  the  goods.  If  he  uses  all  the  known  means  to  which  pm- 
dent  and  experienced  carriers  ordinarily  have  recourse,  he  does  all  that  can  be 
reasonably  required  of  him,  and  if.  under  such  circumstances,  he  is  overpow- 
ered by  storm  or  other  natural  agency,  he  is  within  the  rule  which  gives  Imma- 
nity  from  the  effects  of  such  vis  major  as  the  act  of  God.  I  do  not  think  that 
because  some  one  may  have  discovered  some  more  efficient  method  of  aecaiiiig 
the  goods  which  has  not  become  generally  known,  or  because  it  cannot  be 
proved  that,  if  the  skill  and  ingenuity  of  engineers  or  others  were  directed  to 
the  subject,  something  more  efficient  might  not  be  produced,  that  the  eanier 
can  be  made  liable.  I  find  no  authority  for  saying  that  the  vis  major  mast  be 
moh  as  *  *  no  amoont  of  human  care  or  skill  ooald  have  resisted,**  or  the  iojoiy 
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meh  M  *^  no  human  ability  oould  have  prevented,"  and  I  think  this  oonstruotlon 
of  the  rale  erroneoas.  That  the  defendants  here  took  all  the  care  that  oould 
reasonably  be  reqaired  of  them  to  insure  the  safety  of  the  mare,  is,  I  think, 
involved  in  the  finding  of  the  jury  directly  negativing  negligence,  and  I  think 
it  was  not  incumbent  on  the  defendants  to  establish  more  than  is  implied  by 
that  finding.  The  matter  becomes,  however,  somewhat  complicated  from  the 
fact  that  the  Jury  have  found  that  the  death  of  the  mare  is  to  be  ascribed  to 
injuries  caused  partly  by  the  rolling  of  the  vessel,  partly  by  struggles  of  the 
animal  occasioued  by  fright,  leaving  it  doubtful  whether  the  fright  was  the 
natural  effect  of  the  storm,  or  whether  it  arose  from  an  unusual  degree  of  tim- 
idity peculiar  to  the  animal,  and  in  excess  of  what  would  generally  be  displayed 
by  horses.  But  the  plaintiff  is  in  this  dilemma,  if  the  fright  which  led  to  the 
struggling  of  the  mare  was  in  excess  of  what  is  usual  in  horses  on  ship-board 
in  a  storm,  then  the  rule  applies  that  the  carrier  is  not  liable  where  the  thing 
carried  perishes  or  sustains  damage  by  reason  of  some  quality  inherent  in  its 
nature,  without  any  fault  of  his,  and  which  it  was  not  possible  for  him  to 
guard  agaiust.  If,  on  the  other  hand,  the  fright  was  the  natural  effect  of  the 
storm,  and  of  the  agitation  of  the  ship,  thea  it  was  the  immediate  consequence 
of  the  storm,  and  the  injuries  occasioued  by  the  fright  are  sufficiently  closely 
connected  with  the  storm,  in  other  words  with  the  act  of  G-od,  to  afford  pro* 
tection  to  the  carrier.  For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  court  below  must  be  reversed,  and  judgment  entered  for  the  defendant. 


PsAiBiB  Fabmbb  Company,  appellant,  v.  Taylob. 

m  lU.  440.) 
Contract —  independent  agreement  —  condition  precedent. 

Plaintiffs  agreed  to  set  up  a  printing  press  in  defendant's  office,  defendant,  a 
corporation,  to  have  thirty  days  thereafter  to  determine  whether  or  not  it 
would  keep  the  same,  for  a  sum  specified  to  be  paid  at  certain  dates.  Plain* 
tiff*  also  agreed  to  keep  the  press  in  order  permanently,  without  charge. 
Hdd,  that  the  agreement  to  keep  permanently  in  order  was  independent, 
and  not  a  condition  precedent  to  payment,  and  that  by  keeping  the  press 
thirty  days  without  electing  to  return  the  same,  rendered  defendant  liabU 
for  the  purchase  price. 

ACTION  by  Alvah  B.  Taylor  and  others  against  the  Prairie 
Farmer  Company,  a  corporation,  to  recover  the  price  a^n^eed 
to  be  paid  for  a  printing  press.  The  facts  appear  in  the  opinion. 
The  plaintiffs  below  had  judgment,  from  which  the  corporation 
appealed 
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Hitchcock  <i  Dupee,  for  appellant 
Carter,  Becker  £  Daley  for  appellees. 

Scott,  J.  This  action,  in  iorm,  was  indebUaius  a»9umpsity  to 
recoYer  for  the  value  of  a  printing  press  alleged  to  have  been  sold 
to  appellant.     The  declaration  contains  only  the  common  counts. 

The  pi  oposition  of  appellees  to  put  up  a  press  for  the  company 
was  formally  accepted,  and  this  constitutes  the  contract  between 
the  parties.     It  is  as  follows: 

"We  will  make  and  set  up  in  your  press  room,  in  complete 
running  order,  within  seventy  days  from  the  acceptance  of  thie 
proposition,  one  of  our  four-roller,  34x52  drum  cylinder  printing 
presses,  same  style  as  those  recently  put  into  the  Republican,  Tri- 
bune, Railroad  Gazette  and  Spalding  &  Le  Monte's  offices,  in  this 
city,  with  all  our  latest  and  best  improvements,  and  warranted  to 
give  you  complete  satisfaction  in  every  particular,  giving  you  thirty 
days  from  the  time  when  said  press  shall  have  been  set  up  in  your 
premises  in  complete  running  order,  as  aforesaid,  in  which  to  de- 
termine whether  the  warrant  is  good,  and  whether  you  will  keep  the 
press  or  not>  for  the  sum  of  8f4,000,  payable  as  follows:    ♦    *    * 

"  We  will  keep  said  press  in  order,  permanently,  without  charge, 
except  in  cases  of  breakage  caused  by  carelessness  or  inattention  of 
your  employees. 

**  We  will  put  a  patent  counting  machine  to  the  press,  free  of 
charge ;  and  we  will  guarantee  the  said  press  shall  be  as  perfect 
and  good  a  build,  and  in  as  perfect  repair,  as  any  press  there  is  in 
Chicago. 

*'  We  will  also,  upon  the  acceptance  of  this  proposition,  put  and 
keep  in  perfect  repair  the  double  cylinder  press  now  in  your  office, 
and  give  you  the  use  of  the  same  gratis  until  the  completion  of  the 
large  drum,  as  above  agreed." 

The  recovery  was  had  for  the  entire  contract  price,  and  it  is  in- 
sisted this  could  only  be  justified  by  proof  of  full  performance  of 
all  the  conditions  of  the  agreement.  This  involves  a  construction 
of  the  contract,  and  depends  upon  the  question  whether  the  several 
undertakings  were  dependent  or  independent,  or,  in  other  words^ 
whether  the  contract  was  an  entirety,  or  separable. 

in  Thorpe  v.  Thorpe,  1  Salk.  171,  it  was  said :  **  Every  man't 
bargain  ought  to  be  peilormed  as  he  intended ;  and  where  be  reliea 
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apon  his  remedy,  it  is  but  jast  that  he  should  be  left  to  it  accord- 
ing to  his  agreement ;  but,  on  the  contrary,  there  is  no  reason  a 
man  should  be  forced  to  trust  where  he  never  meant  it.''  Hence, 
oovenants  and  undertakings  are  construed  to  be  dependent  or  inde- 
pendent, according  to  the  intention  of  the  contracting  parties,  if 
that  intention  can  be  discovered. 

The  law  seems  to  be  settled,  where  there  are  several  covenants, 
promises  or  agreements,  independent  of  each  other,  one  party  may 
bring  an  action  against  another  for  a  breach  without  averring  per- 
formance on  his  part;  and  it  will  constitute  no  defense  to  the 
action  to  allege  a  breach  on  the  part  of  the  other  contracting  party. 

Thus,  in  Nelson  v.  Owen,  41  111.  78,  it  was  said:  "Where  a 
covenant  goes  only  to  a  part  of  the  consideration  on  both  sides,  and 
a  breach  of  such  covenant  may  be  paid  for  in  damages,  it  is  an 
independent  covenant,  and  an  action  may  be  maintained  for  the 
breach  without  averring  full  performance."  To  the  same  effect  is 
Wfiite  V.  Oilman^  43  111.  602. 

In  Putnam  v.  Mellen,34:  N.  H.  71:  "  Among  the  rules  laid  down, 
showing  where  performance  is  necessary  to  be  averred,  one  is,  that  if 
a  day  be  appointed  for  the  payment  of  money  or  the  doing  any 
other  act,  and  the  day  is  to  happen  or  may  happen  before  the  thing 
which  is  the  consideration  of  the  money  or  other  act  to  be  per- 
formed, an  action  may  be  brought  for  the  money  or  for  not  doing 
such  other  act  before  performance,  for  in  such  case  it  is  apparent 
that  the  party  relies  upon  his  remedy,  and  does  not  intend  to  make 
the  performance  a  condition  precedent." 

In  the  case  we  are  considering,  the  price  of  the  press  to  be  fur- 
nished was  an  agreed  sum  to  be  paid,  in  installments,  after  it  was 
accepted.  The  company  was  to  elect,  within  thirty  days  after  the 
press  was  set  up  in  the  premises,  in  running  order,  whether  it 
would  keep  it  at  the  contract  price.  The  only  condition  precedent 
to  the  right  of  recovery  was,  that  the  press  was  to  be  set  up  in 
''complete  running  order,"  and  if  the  company  did  not  elect, 
within  that  period,  to  keep  it,  the  right  to  maintain  an  action  for 
the  purchase-money  after  the  installment  matured,  became  abso- 
lute. It  is  palpable,  from  the  very  nature  of  the  contract,  that  the 
other  undertakings  could  not  be  conditions  precedent  The  agree- 
ment to  keep  in  "  order  permanently,"  implies  that  the  work  is  to 
be  done  on  the  press  after  it  has  been  accepted,  at  a  future  period, 
as  the  same  might  become  necessary.    The  same  may  be  said  of 
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the  other  undertakings  contained  in  the  agreement :  they  had  no 
necessary  connection  with  the  delivery  and  acceptance  of  the  press. 

We  have  no  hesitation^  therefoi'e^  in  coming  to  the  conclnsion 
the  true  constraction  of  the  contract  is  this  :  **  It  was  the  duty  of 
appellees  to  set  up  the  press  in  complete  running  order  on  the 
premises  of  the  company,  within  seventy  days  after  the  acceptance 
of  the  proposition,  unless  that  condition  was  waived;  and  on 
failure  of  appellant,  within  thirty  days,  to  elect  whether  it  would 
keep  the  press  or  not,  the  right  vested  at  once  to  recover  the  con- 
tract price  on  the  maturity  of  the  installments. 

As  to  the  other  undertakings  contained  in  the  contract,  it  is 
expressly  stated  they  were  to  be  performed  gratuitously,  and  in  no 
view  we  have  been  able  to  take  can  they  be  regarded  as  conditions 
precedent.  But  if  it  is  conceded  they  rest  upon  the  considei-ation 
the  company  would  buy  the  press  for  a  stipulated  sum,  and  made 
with  a  view  to  effect  a  sale,  they  arc,  at  most,  independent  under- 
tiikings,  the  breach  of  which  may  be  paid  for  in  damages ;  and  it 
must  be  presumed  the  company  relied  for  its  security  upon  the 
remedy  afforded  in  any  appropriate  action,  whenever  a  breach 
should  occur.  No  doubt,  in  the  present  action,  appellant  could 
have  availed  of  its  privilege  of  recoupment,  and  have  such  dam- 
ages as  it  had  heretofore  sustained  deducted  from  the  contract 
price. 

This  is  the  only  rational  view  that  can  be  taken  of  the  agreement. 
We  have  seen  it  was  impossible  to  make  proof  of  full  performance 
of  all  the  conditions,  especially  the  agreement  to  keep  the  press  in 
'^ order  permanently;"  and  if  the  law  imposed  the  necessity  of 
making  such  proof,  then,  indeed,  the  company  could  keep  it  until 
it  became  worthless  from  continued  use,  and  appellees  would  be 
powerless  to  compel  payment.  In  the  light  of  a  true  construction 
of  the  contract,  it  cannot  be  said  the  law  imposes  any  such  duty 
upon  appellees. 

The  evidence  shows  the  press  was  set  up  in  **  complete  running 
order,"  and  did  its  work  satisfactorily  to  the  company.  Before 
the  expiration  of  the  thirty  days  it  became  out  of  order,  and  needed 
repairs,  but  the  company  did  not,  for  that  reason,  determine  not 
to  keep  it.  Appellant  continued  to  use  it  for  a  period  of  about  a 
fear  before  it  was  destroyed  by  the  fire.  During:  all  that  time 
appellees,  at  intervals,  as  they  were  requested,  made  repairs  upon 
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it,  as  they  had  agreed  to  do,  by  their  contract  to  keep  it  **  in  order 
permanently.'* 

It  is  urged  that,  by  a  fair  construction  of  the  contract,  if  the 
company,  in  good  faith,  within  the  thirty  days,  entertained  objeo- 
tions  to  the  press,  and  communicated  the  same  to  appellees,  and 
they  undertook  to  repair  the  defects  within  that  period,  it  would 
constitute  an  extension  of  time  in  which  to  decide  whether  it 
would  keep  the  press,  and  hence  it  is  said  no  formal  notice  of  the 
determination  not  to  keep  it  was  necessary  to  prevent  the  title 
from  passing  to  the  company.  There  is  no  warrant  in  the  contract 
for  this  proposition.  The  repairs  made  by  appellees  were  consist- 
ent with  the  obligations  imposed  by  the  agreement.  By  the  very 
terms  of  the  contract  the  sale  was  complete,  unless  the  company, 
in  thirty  days  after  the  press  was  set  up,  in  the  manner  required 
by  the  contract,  determined  not  to  keep  it.  It  made  no  election 
and  gave  no  notice  of  its  intention.  The  presumption  will  be 
deemed  conclusive,  it  intended  to  keep  the  press  unless  it  gave 
notice  to  the  contrary.  The  continued  use  of  the  press  for  such  a 
length  of  time  is  inconsistent  with  the  theory  that  the  title  had  not 
passed.  Indeed,  it  seems  to  us  that  it  cannot  be  gainsaid  the  title 
had  passed  to  the  company.  If  so,  appellees  were  entitled  to 
recover  the  agreed  price,  less  any  damages  appellant  may  have  sus* 
tained  by  reason  of  the  non-performance  of  the  independent  obli- 
gations of  the  agreement.  It  is  not  shown  any  specific  damages 
have  resulted  from  a  breach  of  any  of  those  conditions,  and  the 
verdict  to  the  extent  found  was  warranted  by  the  evidence. 

The  instructions  given  stated  the  law  substantially  correct,  and 
thofle  refused  by  the  court  were  inconsistent  with  the  meaning  of 
the  contract,  as  we  understand  it,  and  were  properly  refused. 

Perceiving  no  error  in  the  records  the  judgment  is  aflSrmed. 

Judgment  affiffned. 

VoL.XVnL  — 79 
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Ohicaoc  akd  Northwbstbrk  IUilway  Coxpakt,  appellee^  v* 

Tatlob. 

(eoiu.tfL) 

y0giigeMe'^tohsn  matCer  UaUe  to  tenant  far  permmal  it^wry. 

An  employee  of  &  nilwaj  company,  while  obeying  a  signal  to  make  a  "  flying 
switch  "  upon  a  very  dark  night,  was  ran  over  and  killed.  He  was  ran  oyer 
by  four  platform  cars  which  had  just  been  detached  from  a  passing  train. 
There  was  on  the  four  cars  only  one  good  brake,  which  was  on  the  rear  car, 
and  only  one  light,-  which  the  brakeman  had  necessarily  carried  to  the  rear 
car.  The  defective  brakes  had  been  oat  of  order  a  considerable  time  before 
the  accident.  Hdd,  that  the  company  was  negligent  in  providing  insaf- 
ficient  brakes  and  not  enough  lights,  and  was  liable  to  the  representatives 
of  the  employee  for  his  death. 

ACTION  by  Lyman  Taylor  and  others,  administrators,  etc,  of 
Henry  P.  Taylor,  deceased,  to  recover  damages  for  the  death 
of  intestate.  The  facts  appear  in  the  opinion.  The  plaintiili 
below  had  judgment,  from  which  defendant  appealed. 

B.  C.  CooJc^  for  appellant. 

Crawford  £  Marshall  and  Messrs.  Lalhrcp  <£  Bailey,  for  appel- 
lees. 

£reese,  C.  J.  This  was  an  action  on  the  case,  brought  to  the 
Winnebago  Circuit  Court  by  the  administrators  of  Henry  P.  Taylor, 
deceased,  against  the  Chicago  and  Northwestern  Railway  Company, 
to  recover  damages  for  the  death  of  their  intestate,  alleged  to  have 
he^  caused  by  the  negligence  of  defendants. 

Under  the  plea  of  not  guilty,  and  a  special  plea,  the  company 
set  up  as  a  defense  the  negligence  of  the  deceased  as  the  cause  of 
his  death ;  that  the  death  was  caused  by  the  negligence  of  the  fd- 
low  servants  of  the  deceased  engaged  in  the  same  line  of  employ- 
ment, and  therefore  the  company  were  not  responsible. 

The  jury,  under  instructions  of  the  court,  found  for  the  plain- 
tiffs, and  assessed  the  damages  at  five  thousand  dollars,  on  which 
the  court,  overruling  a  motion  for  a  new  trial,  rendered  a  judgment. 

To  reverse  this  judgment  the  defendants  appeaL 
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It  appears  the  deceased  was  employed  by  the  company  as  station 
agent  and  switchman  at  Harlem,  a  smsJl  itation  on  the  line  of 
appellants'  road,  on  the  night  of  October  18,  1870,  and  had  been 
so  employed  for  five  years  or  more.  The  switch  at  that  station  is 
connected  with  the  main  track  at  one  end  only^  so  that  only  what 
is  called  a  **  flying-switch ''  conld  be  made  by  a  train  coming  from 
the  north.  It  was  about  ten  o'clock  at  night,  of  a  dark  night  in 
October,  when  the  signal  was  given  for  the  switch.  It  was  so  dark 
that  platform  cars  could  not  be  seen  without  a  light.  At  this  hour 
four  flat  cars,  each  about  four  feet  high,  making  a  string  nearly  eight 
rods  in  length,  were  about  to  be  run  into  Harlem  station  by  means 
of  a  **  flying-switch."  The  deceased  was  in  the  ofSce  in  the  sta- 
tion-house listening  for  signals,  whjBu  the  signal  for  the  flying- 
switch  was  made.  He  seized  his  lantern  and  mail-bags,  and  with 
alacrity  started  to  his  post,  on  the  run,  as  straight  as  he  could  go 
for  the  switch.  One  Tu  thill,  a  friend  of  deceased,  who  was  in  the 
office  with  him  when  the  signal  was  giyen,  followed  him  half  way 
from  the  office  to  the  railroad  track,  by  which  time  the  engine  had 
passed,  and  the  brakeman  came  along  with  four  flat  cars,  and 
inquired  where  the  agent  was.  Tuthill  replied  he  had  gone  out,  or 
as  Easton,  another  witness,  says,  he  had  gone  up  to  turn  the  switch, 
and  asked  the  brakeman  if  he  had  not  seen  him.  The  brakeman 
said  he  had  not.  Tuthill  then  told  him  he  had  either  run  over  him 
or  knocked  him  off  the  track.  Tuthill  got  the  brakeman's  lantern 
to  look  for  the  deceased,  when  he  and  Easton,  another  friend,  got 
on  the  flat  cars  and  rode  back  to  the  switch.  There  they  got  off, 
and  went  down  flye  or  six  rods  from  where  the  cars  were,  and  found 
deceased  lying  along  the  side  of  the  track,  among  the  wood,  with 
his  face  to  the  north. 

We  understand  the  manner  of  making  a  flying-switch  to  bo 
this  :  The  cars  intended  to  be  switched  are  uncoupled  from  the 
train  at  the  proper  point  by  the  brakeman ;  then  the  locomotiye 
and  cars  attached  are  started  up,  and  pass  the  switch  so  far  in 
advance  of  the  cars  to  be  switched  that,  after  the  engine  and  cars 
attached  have  passed  the  switch,  the  switch  can  be  turned  in  time 
to  receive  the  remaining  cars,  which  must  have  momentum  suf- 
ficient to  pass  them  into  the  switch. 

There  was  wood  loosely  piled  around  the  switch,  five  or  six  feet 

high,  and  had  been  there  for  two  or  three  days,  whioh,  to  get  from 

;  the  station-house  to  the  switch,  it  was  neoessaiy  to  pass  over  or  go 
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along  the  track.  This  accounts  for  deceased  being  on  the  track 
when  he  was  stmck,  as  testified  by  TnthilL  He  died  in  abcut  one 
hour  after  he  was  struck. 

It  is  in  proof  there  was  but  one  brakeman  and  one  lantern  on 
these  four  flat  cars ;  and  it  is  further  proved  that  but  one  of  the 
cars  had  on  a  sufficient  brake,  and  that  was  the  car  farthest  off 
from  the  switch,  and  at  the  rear  end  of  this  car,  still  further  off, 
was  the  lantern  and  brakeman.  It  was  a  kind  of  night,  as  one  of 
the  witnesses,  Disbrow,  route  agent  of  the  Kenosha  and  Bockford 
Eailroad,  describes  it,  when  smoke  and  steam  settled  down  about 
the  train  so  that  a  person  could  not  sec  where  the  train  was ;  espe- 
cially it  settled  down  on  the  north  and  west  sides  of  the  train. 

Appellants  make  the  point  that  they  are  not  liable  to  their  ser- 
Yants  for  injuries  sustained  by  the  negligence  of  fellow  servants 
engaged  in  the  same  line  of  employment. 

This  principle  has  been  repeatedly  recognized  by  this  court,  first 
in  Honner  v.  Illinois  Central  R.  R,  Co.^  16  HI.  650,  the  doctrine  of 
respondeat  superior  not  being  applicable  to  cases  of  injuries  sus- 
tained  by  one  servant  through  the  carelessness  of  another.  In  J72t- 
nois  Central  R.  R.  Co,  v.  Cox,  21  id.  20,  the  same  ruling  was  made; 
and  also  in  Moss  v.  Johnson^  22  id.  633;  Chicago  dc  AUon  R,  R. 
Co,  V.  Murphy,  63  id.  336,  and  Cliicago  (£  Alton  R,  R,  Co.  v.  Keefe, 
47  id.  108.  Appellants  insist  the  deceased  was  within  the  rule 
stated  in  these  cases.  It  was  his  dutv  to  turn  the  switch  whenever 
cars  were  to  be  set  from  the  main-track  to  the  side-track,  and  had 
known  for  many  years  precisely  the  manner  in  which  it  was  done; 
that  he  knew  he  would  be  obliged  to  pass  from  the  station-house  to 
the  switch,  and  if  he  went  upon  the  track  he  might  be  injured  by 
the  carelessness  of  other  servants  of  the  company;  that  he  knew 
perfectly  well  the  manner  in  which  the  wood  was  piled  along  the 
side  of  the  track,  and  having  entire  control  of  the  station,  could 
have  changed  the  manner  of  throwing  off  the  wood,  and  he  must 
be  presumed  to  have  contracted  with  reference  to  the  danger  to 
which  he  would  be  exposed  by  the  carelessness  or  negligence  of 
those  engaged  with  him  in  causing  the  trains  to  be  switched  from 
one  track  to  another  at  that  point 

We  concur  in  much  that  is  said  by  counsel  on  this  point,  but  we 
do  not  think  the  case  turns  upon  the  principle  of  the  cases  cited,  ox 
is  dependent  upon  it,  but  rather  upon  the  doctrine  affirmed  in  lUi* 
yms  Central  R,  R.  Co.  v.  Jewell^  Admx,,  46  111.  99;  Schooner  Nor* 
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way  T.  J&fiseny  62  id.  373;  Ghicago  <&  Northwestern  JR.  B,  Co.  v. 
Jackson,  65  id.  492;  and  Perry  v.  Ricketts,  id.  234.  The  case  ol 
27ie  Chicago  <6  Northwestern  B.  B.  Co.  v.  Swetty  admr.,  46  id.  197, 
may  also  be  cited,  the  ruling  idea  in  all  which  is,  admitting  the 
principle  that  a  common  employer  is  not  responsible  to  a  servant 
for  an  injury  caused  by  the  negligence  of  his  fellow  servant  engaged 
in  the  same  line  of  employment,  it  is  nevertheless  the  duty  of  the 
employer  to  provide  safe  structures,  competent  employees  and  en- 
gines, and  all  appliances  necessary  to  the  safety  of  the  employed, 
and,  as  was  said  in  Chicago,  Burlington  <6  Quincy  B.  B.  Co.  v. 
George,  19  id.  510,  their  duty  to  adopt  such  rules  and  regulations 
for  running  their  trains  as  would  insure  safety,  and  having  adopted 
them,  conform  to  them  or  be  responsible  for  all  consequences  re- 
sulting from  a  departure  from  them. 

It  is  in  proof  in  this  case  that  no  rules  or  regulations  had  been 
prescribed  by  this  company,  and  no  directions  ever  given  as  to  the 
care  to  be  observed  in  making  a  flying-switch,  an  operation,  when 
made  at  night,  attended  with  more  or  less  danger.  One  of  the  wit- 
nesses for  the  company,  the  conductor  of  this  train,  testified  he 
never  saw  any  rules  about  flying-switches,  and  does  not  think  any- 
body else  ever  did.  Yet,  in  the  next  breath,  he  said:  "We  used 
three  whistles  as  signal  for  the  switch,  and  one  for  the  station." 
By  this  we  understand  it  was  by  force  of  a  prescribed  rule  these  sig- 
nals were  made.  Important  to  be  made,  certainly,  and  so  import- 
ant, a  railroad  company  would  be  justly  chargeable  with  negligence 
in  not  prescribing  them  and  enforcing  them.  It  is  perfectly  feasible 
to  prescribe  definite  rules  for  making  flying-switches,  though  they 
may  be  seldom  made. 

But  waiving  this  topic,  an  examination  of  the  testimony  shows 
that  these  flat  cars,  switched  off  on  a  dark  night  in  October,  were 
not  provided  with  good  and  sufficient  brakes;  that,  in  fact,  there 
was  but  one  good  brake  on  the  four,  and  that  at  the  far  end  of  the 
hindmost  car,  at  which  point  stood  the  brakeman  with  a  lantern. 
Post,  the  brakeman,  testifies  one  brakeman  could  control  four  cars 
readily.  By  this,  he  certainly  means  to  be  understood  if  the  cars 
were  all  fitted  with  brakes  in  good  working  order,  for,  as  it  requires 
but  about  half  a  minute  to  set  a  brake,  he  could  set  all  of  them  in 
two  minutes.  From  his  testimony  we  infer  he  tried  all  the  brakes, 
and  found  none  to  hold  until  he  reached  the  one  on  the  last  car. 
He  says  there  was  a  good  brake  on  the  second  and  on  the  fourth 
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car,  but  on  a  careful  examination,  made  by  two  of  plaintiffs  wit- 
nesRes  the  next  morning  after  the  accident,  it  appears  there  was 
but  one;  the  others  seemed  to  have  been  out  of  order  for  a  consid- 
erable time.  That  it  was  appellants'  negligence  the  brakes  were 
not  in  working  order,  cannot  be  denied.  It  was  their  duty  to  have 
sufficient  brakes,  and  a  failure  in  this  regard  was  negligence. 

Again,  it  was  negligence  of  the  company  in  not  furnishing  suffi- 
cient light  on  these  cars.  On  the  whole  train  —  and  it  was  a  pass- 
enger train  —  there  were  but  three  lamps.  Possibly  the  engine- 
driver  had  one,  which  would  make  four  in  all.  Some  of  the 
witnesses  for  appellees,  familiar  with  the  station  where  the  accident 
happened,  testify  that  they  usually  expected  to  see  a  brakeman  on  the 
front  car  at  the  first  brake  on  the  car,  and  a  light  with  him.  One 
of  them,  Fabrick,  testified  he  did  not  recollect  of  ever  seeing  a  fly- 
ing-switch made  in  the  night-time  without  the  brakeman  being  oo 
the  front  car  with  a  light,  and  Tuthill  and  Easton  testify  in  the 
same  way,  and  it  is  not  contradicted. 

That  the  brakeman  was  not  negligent  or  careless  in  taking  the 
position  he  did  on  the  rear  car  is  very  apparent,  for  the  reason  it 
was  the  only  car  which  had  a  good  and  sufficient  brake.  He  could 
not,  in  any  other  position,  control  the  cars.  He  could,  it  is  true, 
have  left  his  lantern  on  the  front  end  of  the  front  car,  but  he  could 
not  safely  do  that,  for  in  a  night  so  dark  as  that  was,  it  was  abso- 
lutely necessary  for  him,  after  detaching  the  forward  car,  to  have 
a  light  to  get  safely  back  eight  rods  to  the  rear  car,  which  alone 
had  a  brake.  We  can  come  to  no  other  conclusion  than  this,  that 
it  was  negligence  in  the  company  in  not  providing  sufficient  light 
on  these  cars.  There  can  scarcely  be  a  doubt,  had  there  been  a 
light  on  the  front  car,  and  a  brake  in  working  order,  this  accident 
would  not  have  happened. 

To  make  a  flying-switch  is  attended  with  danger  which  could  be 
obviated  by  extending  the  switch  to  the  track  at  the  south  end* 
Constructing  it  and  continuing  it  in  a  mode  dangerous  to  those 
employed  about  it,  imposed  upon  the  company  the  duty  of  using 
every  reasonable  precaution  against  accident.  In  this  case  the 
expenditure  of  a  few  dollars  would,  in  all  probability,  have  pre< 
vented  this  terrible  accident. 

As  to  the  conduct  of  deceased,  we  perceive  nothing  in  the  record 
to  charge  him  with  a  want  of  proper  oare.  He  had  a  right  to 
expect  the  light  was  on  the  front  car.    It  was  on  the  rear  car  eight 
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rods  off,  and  tlie  front  car  in  thick  darkness.  This  car  stmck 
him.  He  was  then  in  the  attempt  to  perform  a  duty  enjoined  upon 
him.  He  proceeded  with  all  proper  caation,  bat,  for  want  of 
proper  brakes  on  the  cars,  and  absence  of  necessary  light,  which 
appellants  were  bonnd  to  supply,  he  came  to  an  untimely  and  vio- 
lent death.  The  death  was  caused  by  the  negligence  of  the  com- 
pany. Appellants  impliedly  contracted  with  deceased  that  they 
would  use  due  care  in  providing  such  machinery,  apparatus  and 
appliances  and  other  necessary  means  suitable  and  proper  to  the 
prosecution  of  the  business  in  which  their  servants  are  engaged,  so 
as  to  insure  a  reasonable  degree  of  safety  to  life  and  security  against 
injury.  We  do  not  find  that  appellants  have  fulfilled  this  contract, 
and  must  be  h^ld  liable  for  the  consequences.  When  dangers  are 
created  by  railroad  corporations,  it  is  their  bounden  duty  to  provide 
all  reasonable  protection  against  them. 

We  have  examined  the  instructions  given  on  both  sides,  and 
without  going  into  a  critical  consideration  of  all  of  them,  are  of 
opinion  they  are  substantially  correct,  and  placed  the  law  of  the 
case  fairly  before  the  jury.  The  third  count  of  the  declaration 
was  sustained  by  the  proof,  and  instruction  four,  complained  o^ 
was  applicable  to  that  count 

On  the  whole  record,  we  think,  justice  has  been  done,  and  the 

judgment  should  be  affirmed. 

Judgnwnt  affirmed. 


NOBTHWESTEBK  DiSTILLIKQ  OOMPAKY,  appellant,  v.  BSAHT. 

(OBm.658.) 

Qfrparaiion — when  agreement  of  preeident  pertonaUjf  hinde  it, 

An  Agreement  under  seal,  made  bj  the  president  of  a  corporation,  recited  that 
it  was  made  between  **  B,,  of  the  first  part/'  and  E.  L.,  president  of  the  N.  D. 
Companj,  of  the  second  part."  Throughout,  the  party  of  the  second  part 
was  diacribed  as  "he ''or  "him."  It  was  subscribed  "  N.  D.  Co.  by  E.  L.« 
president."  ffeld^  a  valid  execution  bj  the  company,  and  it,  and  not  L.,  was 
liable  upon  a  covenant  therein. 

ACTION  by  Daniel  B.  Brant,  upon  a  covenant     The  facts 
appear  in  the  opinion.     The  judgment  below  was  for  pUu]i« 
tiff  and  defendant  appealed* 
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Upton,  Bouteli  d  Waterman,  for  appellant 
Brandt  S  Hoffman,  for  appellee. 

Sheldout,  J.    Thia  was  an  action  of  ooyenant,  iMOogbt  by  Brant 
against  The  Northwestern  Distilling  Company,  to  recover  for  not 
restoring  certain  premises  in  as  good  order  as  when  it  received 
them;  the  action  being  founded  upon  a  lease  commencing  as  fol- 
lows:   ^*  This  indenture,  made  this  17th  day  of  April,  A.  D.  1869, 
between  Daniel  B.  Brant,  of  the  city  of  Chicago,  party  of  the  first 
part,  and  Edward  F.  Lawrence,  president  of  the  Northwestern  Dis- 
tilling Company,  of  the  same  place,  party  of  the  second  parf 
Throughout,  the  parties  are  mentioned  as  of  the  first  or  second 
part,  and  the  pronouns  he,  his  or  him  are  eveiywhere  used  in  refer- 
ring to  the  party  of  the  second  part 

The  covenant  to  restore  the  premises  in  good  condition,  for  the 
alleged  breach  of  which  the  action  is  brought,  is:  ''And  the  said 
party  of  the  second  part  further  covenants  with  the  said  party  of 
the  first  part,  that,  at  the  expiration  of  the  term,  he  will  yield  up 
the  demised  premises  to  the  said  party  of  the  first  part  in  as  good 
condition  as  when  the  same  were  entered  upon  by  the  said  party  of 
the  second  part,'' etc.  It  concludes,  ''In  testimony  whereof  the 
said  parties  have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written,"  and  is  signed  and  sealed: 

D.  B.  Beakt,  [seal.] 

North WE8TEBK  Distilliko  Co.,    [seal.] 

By  Edward  Lawrence,  PresidenL 

The  plaintiff  recovered  in  the  court  below,  and  the  defendant 
appealed. 

The  sole  question  presented  by  the  record  is,  whether  an  action 
of  covenant  lies  against  the  company  on  this  lease.  The  whole  argu- 
ment for  the  appellant  turns  upon  an  assumption  of  fact,  that  the 
covenant  was  made  by  Lawrence,  which  we  do  not  consider  is  well 
founded.  And  on  that  assumption,  it  is  insisted,  that  it  cannot  be 
shown,  as  has  been  done  by  the  declaration  and  proof,  that  the 
company  intended  to  make  the  covenant;  that  that  can  only  be 
done  upon  an  application  to  a  court  of  equity  to  reform  the  con- 
tract The  only  circumstance  which  raises  any  diflSculty  is,  that 
In  the  commcncoment  of   the  lease,  Law«^nce>  president  of  the 


SEFTEAIBEB  TEBM,  1873.  633 



Northwestern  Distilling  Ca  t.  Brant. 

oompany,  is  described  as  the  party  of  the  second  part,  and  the 
coTenant  is  by  '^  the  said  party  of  the  second  part.''  The  contract, 
IS  claimed^  is  one  made  by  a  corporation,  which  can  act  only  by 
its  agents;  and  it  is  apparent  npon  the  face  of  the  instmment, 
that  Lawrence  does  not  act  individnally,  bnt  as  president  of  the 
company /or  the  company. 

Had  he  executed  the  instrument  in  his  own  name  for  the  com- 
pany, it  would  have  been  a  good  execution  by  the  company. 
Wilhi  et  dl.  y.  Back,  2  East,  142 ;  MuMey  y.  Scott,  7  Gush.  216. 
The  conclusion  of  a  lease  as  well  as  its  commencement,  may  be 
looked  to  for  the  description  of  the  parties  ;  the  conclusion 
describes  them  to  be  those  persons  who  haye  set  their  hands  and 
seals  to  the  instrument,  and  it  is  the  signature  and  seal  of  the 
Northwestern  Distilling  Company  which  are  set  thereto  not  those 
of  Lawrence.  In  an  action  on  a  sealed  instrument  which,  in  its 
commencement,  described  Sebre  Howard  and  Hiram  Howard  as 
party  of  the  first  part,  but  which  was  signed  by  Sebre  Howard  alone, 
and  suit  was  brought  thereon  by  him  alone,  and  objection  made  that 
Hiram  should  haye  joined  in  the  action,  the  Supreme  Court  of  the 
United  States  say :  "  The  descriptive  words  in  the  premises  of 
the  deed  declare  Sebre  and  Hiram  Howard  to  be  the  party  of  the 
first  part ;  but  inasmuch  as  Hiram  did  not  seal  the  deed,  he  neyer 
in  truth  became  a  party  to  the  instrument.  He  entered  into  no 
covenant  contained  in  it.  The  truth  is,  the  descriptive  words  are 
controlled  by  the  decisive  fact  that  Hiram  did  not  seal  the  deed." 
Phil,  Wilm.  and  Bait.  R.  R.  Co.  v.  Howard,  13  How.  337. 

The  last  observation  applies  witli  force  to  the  present  case. 
Where  a  deed  is  made  to  a  corporation  by  a  name  varying  from  the 
true  name,  the  plaintiffs  may  sue  in  their  true  name,  and  aver  in 
the  declaration  that  the  defendant  made  the  deed  to  them  by  the 
name  mentioned  in  the  deed.  The  New  York  African  Society,  etc^ 
v.  Varick  et  al.,  13  Johns.  39.  This  court  has  frequently  held,  that 
where  a  person  executing  an  instrument  under  seal  is  described 
therein  by  a  different  uame,  an  action  may  be  maintained  against 
him  upon  the  instrument,  upon  averring  in  the  declaration  and 
making  proof  that  he  executed  the  instrument,  but  was  described 
therein  by  the  name  there  appearing.  O'Brien  v.  The  People,  41 
ni.  456 ;  Garrison  v.  TAe  People,  21  id.  635 ;  Oraves  y.  The 
People,  11  id.  542.     The  averments  and  proof  here  soflioiently 
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meet  the  reqnirements  in  those  respects,  and  fully  show  thai  tha 
lease  was  actuallj  made  to  the  distilling  company. 

In  the  case  of  Douglass  et  ah  v.  The  Branch  Bank  at  MoMUy  IS 
Ala.  659,  a  lease  in  the  body  of  it  purported  to  be  made  by  Henry 
B.  Holcombe,  assistant  commissioner  of  the  Branch  Bank  of  the 
State  of  Alabama,  at  Mobile,  and  was  signed  by  the  corporation,  as 
in  this  case  ;  an  action  on  the  lease  in  the  name  of  the  corporation 
was  sustained  ;  and  see  Eastern  R.  R.  Co.  y.  Benedict  etoL^b  Gray, 
561,  as  to  the  rule  in  respect  to  unsealed  instruments. 

We  are  of  opinion  that  the  action  in  the  present  case  was  well 
brought  against  the  Northwestern  Distilling  Company,  and  the 
judgment  is  affirmed. 

Judgfnent  affirmed. 

Kerb,  appellant,  y.  Russell.' 

Deed — aeknewiedgmeiU  of  married  woman — certificate  of,  eonelueiee  in  faeor 

of  bona  fide  purchaser. 

The  certificate  of  an  officer  authorized  to  take  acknowledgments,  that  a  mar- 
ried woman,  whose  name  is  appended  to  a  deed  purporting  to  be  executed 
by  her  and  her  husband  jointly,  and  conveying  lands  owned  by  him,  upon  a 
separate  examination  duly  acknowledged  the  execution,  is  conclusive  as  to 
Buch  fact  in  an  action  by  her  against  a  bona  fide  grantee  for  value  of  suoli 
lands  who  has  relied  on  such  certificate,  and  cannot  be  impeached  eyen  on 
the  ground  that  her  signature  was  forged. 

PETITION  by  Cornelia  Russell  against  William  Kerr  and  others 
to  recover  dower  in  certain  lands  which  were  conyeyed  by  the 
husband  of  petitioner  in  1837.  The  lands  were  then  seized  by  said 
husband,  and  on  the  3lBt  of  that  month  were  conveyed  to  the 
brother  of  petitioner  by  a  deed  purporting  to  have  been  signed  and 
acknowledged  by  her.  The  claim  was  that  the  signature  was  a 
forgery,  and  that  petitioner  never  acknowledged  the  deed.  Tha 
petition  was  filed  about  seven  years  from  the  death  of  her  husband. 
Other  facts  appear  in  the  opinion.  The  decision  below  was  in  favoc 
it  the  petition,  and  defendant  Kerr  appealed. 


Chfokins  <S  Roberts  and  Monroej  Bishee  4k  OMb,  for  appdknti 
Morris  A  Forrester^  for  appellee. 
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Breese,  0.  J.  This  case  does  not  differ  yery  materially  from 
the  case  of  The  Calumet  and  Chicago  Canal  and  Dock  Company  v. 
RusseUy  68  III.  426,  which  we  have  discussed  at  some  length.  The 
case  is  hased  on  substantially  the  same  grounds,  namely:  defects  in 
the  certificate  of  acknowledgment,  proof  furnished  by  her  own  testi  - 
mony  that  she  did  not  acknowledge  the  execution  of  the  deed,  and 
further,  that  the  signature  to  the  deed  is  not  her  handwriting. 
This  point  was  not  in  the  case,  supra. 

The  first  ground  we  have  fully  explored,  reaching  the  conclusion 
that  the  certificate,  taken  as  an  instrument  of  writing,  is  in  sub- 
stantial conformity  with  the  statute.  We  reviewed  the  authorities 
on  this  point,  and  could  come  to  no  other  conclusion,  and  we  are 
entirely  satisfied  with  what  was  there  said. 

It  maybe  said,  in  view  of  some  of  the  cases  cited,  decided  by  this 
court,  that  greater  strictness  is  required,  where  a  married  woman 
seeks  to  convey  her  own  real  estate,  for  the  reason  the  deed  does 
not  take  effect  by  delivery,  as  in  the  case  of  a  conveyance  by  a  hus- 
band and  wife  conveying  his  estate,  in  which  the  wife  has  but  an 
inchoate,  uncertain  and  expectant  interest,  which  may  never  be 
<5onsummated.  In  the  first  case,  her  deed  becomes  operative  only 
by  her  acknowledgment  in  the  mode  prescribed  by  the  statute. 
Until  so  acknowledged,  it  has  no  vitality.  lAndley  v.  Smith  et  ah, 
^8  HI.  250. 

In  the  latter  case,  the  great  purpose  of  the  law  is  subserved,  that 
her  relinquishment  of  this  uncertain  right  is  not  obtained  by  fraud 
or  compulsion,  but  is  her  own  free  and  voluntary  act 

Upon  the  second  ground,  that,  by  reason  of  her  absence  from 
Chicago  during  the  year  1837,  it  was  physically  impossible  for  her 
to  have  executed  the  deed  and  acknowledged  the  same,  we  are  of 
opinion,  after  maturely  considering  all  the  testimony  on  this  point, 
that  it  greatly  preponderates  in  favor  of  the  fact  of  her  presence  at 
her  home,  in  Chicago,  during  the  whole  or  greater  part  of  that  year, 
and  in  the  month  in  which  the  deed  purports  to  have  been  executed. 
The  testimony  of  appellee  is  not  supported  by  any  witness,  and, 
considering  its  whole  character  as  it  appears  in  this  record,  it  is  not 
satisfactory,  and  it  is  contradicted  by  four  or  more  reputable,  dis* 
interested  witnesses,  who  prove  her  presence  there  by  circumstanoef 
which  force  conviction  even  upon  the  unwilling  mind. 

The  records  of  the  county  of  Cook,  in  which  was  her  residenoeb 
shoWy  most  inoontestably,  deeds  purpciting  to  have  been  ezeontod 
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by  appellee  and  her  husband  for  valuable  property,  in  different 
months  of  that  year,  which  she  now  testifies  she  never  signed  or 
acknowledged,  and  all  of  which  purport  to  bear  her  signature. 
There  are  near  a  score  of  such  deeds,  and  we  cannot  conceive  it  to 
be  within  the  range  of  reasonable  probability  that  she  did  not  exe- 
cute them,  one  and  all. 

We  have  referred  to  the  case  of  Liekmon  v.  Harding^  65  HI.  605, 
in  which  this  court  said,  the  unsupported  testimony  of  a  party  to  » 
deed,  that  he  did  not  execute  it,  shall  not  prevail  over  the  official 
certificate  of  the  officer  taking  the  acknowledgment.  Public  pol- 
icy, the  security  of  titles,  the  peace  of  society,  demand  such  a  rule, 
and  a  strict  adherence  to  it. 

This  court  has  often  said,  that  the  provision  of  the  law  authorix* 
ing  a  justice  of  the  peace,  or  other  designated  officer,  to  take  the 
private  examination  of  the  wife,  was  designed  as  a  substitute  for 
the  proceeding  at  common  law  by  fine  and  recovery,  whereby  the 
rights  of  the  wife,  on  the  one  hand,  might  be  guarded,  and  a  sure, 
indefeasible  and  unquestionable  transfer  of  her  right  secured  on  the 
other.  It  cannot  be  supposed,  whilst  the  legislature  were  protect- 
ing the  wife,  they  had  no  regard  to  the  importance  of  inspiring 
confidence  in  the  title.  They  knew  well  the  ruinous  consequences 
which  would  ensue  from  doubt  and  uncertainty  as  to  titles  to  land, 
and  nothing  better  calculated  to  create  such  doubts  could  be  con- 
ceived, than  the  privilege  at  any  period,  no  matter  how  remote,  of 
alleging  and  proving  that  the  certificate  of  the  magistrate  is  false. 
The  proceeding  by  fine  and  recovery  never  could  be  contradicted; 
why,  then,  should  its  substitute  be  subjected  to  that  test?  No  man 
oould  be  content  with  a  title,  in  all  respects  perfect  upon  its  face, 
when,  upon  the  death  of  his  vendor,  his  widow,  with  the  assistance 
of  the  magistrate,  or  without  it,  as  in  this  case,  may  undo  what 
they  have  solemnly  done,  and  without  the  possibility  of  contradic- 
tion, since  the  magistrate  and  the  wife  are  alone  privies  and  partiei 
to  her  examination.  Of  what  value  would  privy  examinations  be, 
where  the  wife  has  been  quiet  during  the  life-time  of  her  husband, 
and  conjures  up,  at  a  remote  day,  objections  which  are  allowed  to 
prevail?  Who  would  take  a  deed  to  which  a  married  woman  is  a 
party,  with  these  probable  direful  results  staring  him  in  the  face? 
Every  thing  in  relation  to  titles  would  be  thrown  into  utter  confa- 
lion,  and  irretrievable  mischief  would  be  the  certain  consequenca 

We  do  not  wish  to  be  understood  as  holding,  either  in  the  Lici> 
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man  ea^e  or  in  this,  or  the  case  first  herein  referred  to,  that  the 
certificate  of  acknowledgment  may  not  be  impeached  for  fraud. 
A  fine  and  recoTery  was  so  subject.  The  proof  to  sustain  such 
charge  is  required  to  be,  however,  of  the  clearest,  strongest,  and  of 
the  most  convincing  character,  and  by  disinterested  witnesses.  It 
shocks  the  moral  sense  of  community  to  say,  the  unsupported  tes- 
timony  of  an  interested  witness,  who  sees  a  fortune  in  his  success, 
shall  destroy  the  deliberate  act  of  an  officer  appointed  by  law  to  do 
the  act  he  certifies,  under  the  solemn  sanctions  of  an  oath,  he  has 
done.  Such  is  not  tie  law,  such  is  not  justice,  and  such  a  rule 
would  throw  land  titles  into  chaos. 

There  is  another  consideration  connected  with  this  point  we  have 
heretofore  failed  to  notice.  A  party  buying  land  inspects  the  public 
records,  especially  the  record  of  deed.  He  sees  upon  it  a  deed, 
executed  with  all  legal  formalities,  including  the  relinquishment 
of  dower  by  the  wife.  Every  thing  is  substantiaUy  as  the  law 
requires.  He  makes  the  purchase  from  the  grantee  in  that  deed, 
paying  a  large  sum  of  money ;  takes  possession  ;  makes  valuable 
improvements,  in  the  confident  security  the  recorded  facts  impose. 
Not  a  whisper  is  heard  of  an  adverse  claim  —  not  a  syllable  that 
the  wife  has  not  relinquished  her  dower  knowingly,  voluntarily 
and  freely,  as  the  record  told  him,  until  years  after  the  death  of 
the  first  grantor  occurs.  The  widow  then,  for  the  first  time,  says 
she  never  relinquished  her  dower ;  the  certificate  is  a  fraud  and  a 
forgery ;  she  never  signed  the  deed ;  the  signature  is  not  in  her 
handwriting,  and  proposes  to  prove  it  by  her  own  oath.  Is  an 
innocent  purchaser  for  value,  without  notice  of  any  thing  of  this 
kind,  to  suffer  ?  Can  she  avoid  the  deed  as  against  him  ?  Beason, 
justice,  common  honesty,  say  not«  On  general  principles,  a  pur- 
chaser for  value,  without  notice  of  any  adverse  claim  or  secret 
equities,  cannot  be  disturbed,  and  we  see  no  reason  why  the  same 
rule  should  not  prevail  in  kindred  cases.  Some  of  these  considera- 
tions are  found  and  forcibly  urged  in  the  case  in  11  Leigh  (Va.), 
^94,  Rarkins  v.  Forsythe.  The  statute  of  Virginia  intrusted  to 
two  magistrates  the  examination  of  a  feme  covert  touching  the 
execution  of  a  deed,  to  take  her  acknowledgment,  and  to  certify 
their  act  to  the  clerk  of  the  court,  in  order  to  its  being  recorded,  a& 
in  this  State.  It  vested  them  with  the  power  of  doing,  in  paisj 
for  the  convenience  of  the  parties,  what  it  was  the  province  of  a 
Dourt  to  do  in  proceedings  by  fine  and  reooveiy.    It  authorized 
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CMOratt.9QB^ 
Band^^condiHotuU  execution — bona  fide  kMerfor  uUue. 

A  bond  for  the  payment  of  money  to  N.,  was  executed  by  several  obligor^ 
the  principal  obligor  verhally  agreeing  with  them  that  he  woold  procure 
eertain  other  aolrent  perBons  to  Join  in  it  before  It  was  transferred  to  N. 
He  did  not  procure  such  persons  to  join,  but  transferred  the  bond  which 
was  perfect  in  form,  to  N.,  for  value,  and  without  notice  of  the  condition 
upon  which  it  was  executed.  HeUdf  that  the  obligors  were  estopped  from 
setting  up  the  condition  in  an  action  on  the  bond  by  N. 

ACTION  by  Aaron  H.  Nash  against  A.  W.  Smith  and  others 
upon  the  following  bond. 

For  TBlue  received,  we,  or  either  of  us,  bind  ourselves,  our  heirs, 
eta,  to  pay  to  Aaron  EL  Nash,  $3,500,  to  be  paid  in  three  equid 
annual  payments;  the  first  payment  on  the  Ist  of  January,  1870, 
the  second  on  the  1st  day  of  January,  1871;  the  third  to  be  paid 
dn  the  Ist  day  of  January,  1872,  with  interest  from  date. 

Witness  our  hands  and  seals  this  the  8th  day  of  December,  1868. 

This  bond  was  signed  and  sealed  by  A«  W.  Smith  and  nine  others, 
all  of  whom  were  made  defendants  herein.     The  defendant  Smith 
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flet  up  payment,  the  others  set  up  that  when  the  bond  was  signed 
by  them,  it  was  upon  the  condition  that  before  the  same  should  be 
delivered  to  the  obligee,  the  signatures  and  execution  of  twenty 
men  should  be  procured,  among  whom  were  two  persons  named 
Banner  and  Qilmer,  and  that  Smith  promised  that  such  should  be 
done,  but  that  it  was  not  done,  but  Smith  delivered  the  bond  to 
the  obligee  in  violation  of  such  agreement.  There  was  evidence 
tending  to  show  these  facts.  It  appeared,  also,  that  the  bond  was 
delivered  to  the  obligee,  Nash,  for  a  valuable  consideration,  namely, 
the  transfer  by  him  to  Smith  of  a  claim  against  a  certain  estate; 
that  the  condition  upon  which  the  execution  by  defendant  was 
made,  was  not  told  to  Nash,  and  that  there  was  nothing  in  the 
appearance  of  the  bond  to  indicate  that  it  was  not  complete.  A 
verdict  was  had  below  for  plaintiff  against  defendant  Smith,  and 
in  favor  of  the  other  defendants,  and  plaintiff  took  a  writ  of  error 
and  supersedeas. 

John  W.  Johnston  &  John  A.  CampbeU,  for  appellant. 

M,  Burnsy  for  appellees. 

Staples,  J.  It  must  be  assumed,  for  all  the  purposes  of  this 
decision,  that  the  bond  in  controversy  was  a  complete  and  perfect 
instrument  on  its  face  at  the  time  of  its  delivery  to  the  obligee. 
The  defendant's  pleas  and  the  instructions  given  by  the  court  are 
obviously  based  upon  this  hypothesis.  It  must  also  be  assumed, 
that,  at  the  time  the  bond  was  executed  by  the  defendants,  other 
than  the  principal  obligor,  it  was  agreed  that  it  should  not  be  deliv- 
ered to  the  obligee  until  executed  by  other  persons  besides  the 
defendants,  and  further,  that  without  being  so  executed,  it  was 
delivered  by  the  principal  obligor  to  the  obligee,  who  was  not 
informed  of  the  condition  annexed  to  the  delivery  of  the  instru- 
ment. 

The  question  is  presented  whether  the  bond,  under  this  state  of 
facts,  is  binding  upon  the  parties  actually  executing  it  as  sureties* 

It  is  very  clear  that  a  deed  or  bond  may  be  committed  to  a  stran- 
ger to  be  delivered  by  him  to  the  obligee  upon  the  performance  of 
a  condition  or  the  happening  of  an  event;  and,  if  delivered  before 
the  condition  is  performed  or  the  event  happens,  the  bond  will  not 
take  effect,  although  the  obligee  may  not  be  apprised  of  the  terms 
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imposed^  and  although  there  is  nothing  on  the  face  of  the  instru- 
ment to  excite  his  suspicions  or  pnt  him  upon  inquiry.  In  such 
case  it  is  simply  a  question  of  power  in  the  agent  in  making  the 
delivery,  and  not  a  question  of  good  faith  in  the  obligee  in  accepting 
it. 

The  point  to  be  considered  then  is,  whether  there  is  any  substan- 
tial distinction  between  a  delivery  to  a  stranger  and  a  delivery  to 
the  principal  obligee  by  one  who  signs  the  instrument  as  surety. 
That  such  a  distinction  does  exist,  and  that  it  is  founded  upon  the 
soundest  principles  I  think  is  easily  established. 

When  the  bond  is  placed  in  the  hands  of  a  third  person,  who  is 
a  stranger  to  the  consideration  and  to  the  instrunxent,  to  be  deliv- 
ered to  the  obligee  only  upon  the  performance  of  some  condition, 
such  person  is  a  mere  custodian  of  the  instrument  until  the  condi- 
tion is  performed,  having  no  interest,  or  semblance  of  an  interest, 
in  the  subject-matter  of  the  contract.  The  obligee,  finding  the 
paper  in  the  hands  of  such  a  person,  is  bound  to  know  how  he 
obtained  possession  of  it,  and  by  what  authority  he  undertakes  to 
dispose  of  it.  It  is  a  case  of  naked  special  agency,  governed  by  the 
principles  applicable  to  that  class  of  agencies.  All  persons  dealing 
with  such  an  agent  are  bound,  at  their  peril,  to  inquire  into  the 
extent  of  his  power  and  to  understand  its  legal  effect,  and,  if  the 
agent  exceeds  the  limit  of  his  authority,  the  act,  so  far  as  it  affects 
the  principal,  is  void*  When  the  bond  is  in  the  possession  of  a 
stranger,  there  is  nothing  in  the  character  of  the  agent,  or  in  the 
custody  of  the  instrument,  calculated  to  mislead  the  obligee  in 
unduly  accepting  it.  On  the  contrary,  the  mere  fact  that  a  stran- 
ger, having  no  apparent  interest  in  the  bond,  has  possession  of  it, 
is  of  itself  sufficient  to  excite  suspicion,  and  to  put  the  obligee  upon 
inquiry  as  to  his  authority  to  dispose  of  it.  When,  therefore,  the 
obligors  deliver  the  bond  to  a  stranger  as  an  escrow,  it  cannot  be 
said  they  have  done  an  act  or  made  a  declaration  calculated  to  mis- 
lead third  persons.  The  most  that  can  be  said  is,  they  have 
appointed  an  agent,  who,  in  making  an  undue  delivery,  has  ex- 
ceeded his  powers;  but  there  is  nothing  in  the  manner  of  the 
appointment  or  the  circumstances  of  the  agency  which  prevents 
the  principal  from  repudiating  the  act 

On  the  other  hand,  very  different  considerations,  it  seems  to  me, 
should  govern  where  the  surety  signs  a  bond  complete  in  all  its 
forms  and  provisions,  and  intrusts  it  to  the  principal  obligor  for  a 
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proper  delivery  to  the  obligee.  It  is  true  the  princpal  obligor  has 
no  greater  power  than  the  stranger  to  whose  custody  the  bond  is 
committed;  but^  in  such  a  case,  the  question  is,  not  what  is  the 
power  conferred,  but  what  is  the  power  the  obligee  has  the  right  to 
suppose  is  conferred.  The  principal  obligor  has  certainly  an 
apparent  authority  to  deliver  the  instrument  in  its  then  existing 
form  and  condition;  that  is  such  an  authority  as  may  be  fairly 
inferred  from  his  connection  with  and  possession  of  the  paper. 
The  reasonable  presumption  is,  that  he  is  to  dispose  of  the  bond 
according  to  the  natural  course  of  proceeding  in  such  cases;  that 
is,  by  a  delivery  to  the  obligee.  It  is  true  the  agency  is  a  special 
one,  but  the  agent  being  clothed  with  the  evijience  of  agency  for 
the  general  purpose  of  delivery,  no  secret  limitations  or  restrictions 
ought  to  control  the  exercise  of  the  power,  so  far  as  parties  are  con- 
cerned dealing  witli  the  agent,  upon  the  faith  of  the  apparent 
power. 

The  instrument  being  complete  in  form  (precisely  such  as  would 
have  been  adopted  if  the  parties  signing  it  alone  were  to  be  bound), 
being  found  in  the  possession  of  the  very  person  who  would  have 
held  it  if  the  purpose  had  been  to  make  an  unconditional  delivery, 
under  such  circumstances  an  obligee  accepting  it  has  the  right  to 
infer  that  the  transaction  is  precisely  what  it  purports  to  be,  and 
that  the  real  power  is  in  fact  co-extensive  with  the  apparent  power. 

In  the  language  of  an  eminent  author:  '^  If  the  principal  has 
justified  the  belief  of  persons  dealing  with  his  agent,  that  the 
agent  had  from  him  sufficient  authority  to  do  as  agent  the  pre- 
cise thing,  it  is  no  answer  on  his  part  that  the  agent  had  no 
authority,  or  one  which  did  not  reach  so  far,  and  that  it  was 
a  mistake  on  the  part  of  the  third  party.  It  may  have  been 
his  mistake,  but  the  question  is,  whether  the  principal  led 
this  third  party  into  the  mistake.''  1  Pars,  on  Cont.  39.  If  the 
principal  send  his  commodity  to  a  place  where  it  is  the  ordinary 
business  of  the  person  to  whom  it  is  confided,  to  sell,  it  must  be 
intended  that  the  commodity  was  sent  there  for  the  purpose  of 
sale.  If  the  owner  of  a  horse  send  it  to  a  repository  of  sale,  can  it 
be  implied  that  he  sent  it  thither  for  any  other  purpose  than  that 
of  sale,  or  if  one  send  goods  to  an  auction  room,  can  it  be  supposed 
that  he  sent  them  thither  merely  for  safe  custody?  2  Rentes  Com. 
«21. 

And  80  when  the  surety  signs  an  obligation  fcr  the  i^yment  of 
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money,  and  leayes  it  in  the  hands  of  him  for  whose  benefit  it 
executed,  is  it  to  be  presumed  it  was  left  there  merely  for  safe 
custody  ?  May  it  not  be  fairly  inferred  it  was  intended  rather  for 
delivery  to  the  obligee  ?  Is  the  latter  to  go  further  and  take  it  for 
granted,  that  there  are  secret  limitations  upon  this  power  of  de- 
livery never  communicated  to  him  ?  When  the  surety  signs  his 
name  to  a  bond  and  confides  it  to  the  principal  obligor,  he  thereby 
makes  a  solemn  declaration  that  he  has  become  a  party  to  the  instru- 
ment, and  he  so  makes  and  shapes  his  declaration  that  it  is  almost 
absolutely  certain  to  reach  the  party  who  is  most  likely  to  be  mis- 
led by  it.  It  would  seem  to  be  a  gross  violation  of  justice  and  good 
faith  to  permit  the  surety,  under  such  circumstances,  to  repudiate 
these  solemn  declarations  by  setting  up  conditions  and  limitations 
known  only  to  himself  and  his  co-obligors. 

In  Pickard  v.  SearSy  6  Ad.  and  El.  469,  Lord  Denhak  said: 
*'  The  rule  of  law  is  clear,  that  when  one  by  his  words  or  conduct 
willfullv  causes  another  to  believe  the  existence  of  a  certain  state 

ml 

of  things,  and  induces  him  to  act  on  that  belief  so  as  to  alter  his 
previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  existing  at  the  time." 

And  in  lAckharrow  v.  Mason,  2  T.  R.  63,  70,  the  same  doctrine 
was  expressed  in  a  form  very  familiar  to  the  profession;  and  that 
is,  whenever  one  of  two  innocent  persons  must  suffer  by  the  acts  of 
a  third,  he  who  has  enabled  such  third  person  to  occasion  the  loss 
must  sustain  it.  The  great  principle  of  the  law  of  estoppel  is, 
that  when  an  act  is  done  or  a  statement  made  by  a  party  which 
cannot  be  contradicted  or  contravened  without  fraud  on  his  part 
and  injury  to  others  whose  conduct  has  been  infiuenced  by  the  act 
or  admission,  the  character  of  an  estoppel  will  attach  to  what 
would  otherwise  be  mere  evidence. 

In  the  May  number  of  the  Law  Begister,  1864,  Judge  Redfield 
uses  the  following  language:  ''Where  the  surety  intrusts  the  bond 
to  the  principal  obligor,  in  perfect  form,  with  his  own  name 
attached  as  surety,  and  nothing  upon  the  face  of  the  paper  to  indi- 
cate that  others  are  expected  to  sign  the  instrument  in  order  to 
give  it  full  validity  against  all  the  parties,  he  makes  such  principal 
his  agent  to  deliver  the  same  to  the  obligee,  because  such  is  th« 
natural  and  ordinary  course  of  conducting  such  transactions;  and 
if  the  principal,  under  such  circumstances,  gives  any  assurances  to 
the  surety  in  regard  to  procuring  other  co-sureties  or  performing 
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any  other  condition  before  he  delivers  the  bond^  and  which  he  fails 
to  perform,  the  surety  giving  confidence  to  such  assurances  must 
stand  the  hazard  of  their  performance,  and  he  cannot  implicate 
the  obligee  in  any  responsibility  in  the  matter,  unless  he  is  guilty 
of  fraud  or  rashness  in  accepting  the  security." 

These  just  and  sensible  observations  are  sustained  by  a  number 
of  well-considered  cases  in  the  American  courts.  Smith  v.  Moberly, 
10  B.  Monr.  226;  Millet  v.  Parker,  2  Mete.  (Ky.)  608;  Deardorff 
et  ah  V.  Forestmun,  24  Ind.  481 ;  State  v.  Pepper,  31  id.  76 ; 
Passumpsic  Bank  v.  Ooss,  id.  318;  State  v.  Peck,  53  Me. 
284.  I  refer  especially  to  the  case  of  Deardorff  et  al.  v.  Farestmutif 
24  Ind.  481,  and  State  v.  Peck,  as  containing  an  exhaustive  review 
of  all  the  authorities  bearing  upon  the  question. 

It  must  be  admitted  there  are  contrary  decisions  in  the  courts  of 
other  States,  among  them  The  People  v.  Bostwick,  32  N.  Y.  446  ; 
State  Bank  v.  Evans,  3  Green  (N.  J.),  155.  Upon  a  careful  exami- 
nation it  will  be  found  that,  in  a  large  majority  of  the  cases  relied 
on  to  sustain  the  opposing  view,  it  appeared  that  the  obligee  either 
had  notice  of  the  condition  attached  to  the  execution  and  delivery 
of  the  bond  by  the  surety,  or  there  was  something  in  the  trans- 
action, or  on  the  face  of  the  instrument,  to  put  him  upon  inquiry^ 
or  the  obligee  had  not  sustained  any  damage  or  loss,  nor  done  any 
act  to  his  own  prejudice  upon  the  faith  of  the  instrument.  PawU 
ing  V.  United  States,  4  Oranch,  218  ;  Wells  v.  Dill,  1  Martin,  692  ; 
BiM)  V.  Reed,  3  Ala.  38  ;  King  v.  Smith,  2  Leigh,  167. 

In  Virginia  this  question  has  never  been  the  subject  of  adjudica- 
tion by  any  court  of  the  last  resort.  In  Ward  et  al,  v.  Chum,  18 
Gratt.  801,  this  court  held  that  an  instrument  which  on  its  face 
indicates  that  it  is  not  complete,  and  that  other  persons  are  intended 
to  sign  it,  is  not  binding  upon  those  who  do  sign  it,  although  the 
condition  may  not  have  been  known  to  the  obligee  when  it  was 
delivered  to  him.  But  the  court  declined  to  express  any  opinion 
upon  the  effect  of  an  instrument  which  is  apparently  complete,  and 
which  in  no  manner  indicates  that  it  is  to  be  signed  by  others.  In 
the  course  of  his  opinion  Judge  Joynes  adverted  to  this  question 
and  to  the  conflict  of  authority  upon  it ;  but  he  said  its  decision 
was  not  necessary  to  the  case  before  the  court.  In  Preston  v. 
HuU,  23  Gratt.  600 ;  S.  C,  14  Am.  Bep.  153,  the  instrument  was 
imperfect  and  incomplete  on  its  face  when  exhibited  to  Hull,  in  the 
(act  that  the  name  of  an  obligee  had  not  been  inserted.    And  thii 
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court  held  that  the  blank  conld  not  be  filled  by  an  agent  appointed 
by  parol,  and  then  delivered^  in  the  absence  of  the  principal,  as  a 
deed.  It  is  clear  that  the  doctrine  of  estoppel  could  liaTe  no  appli* 
cation  to  the  case. 

Amid  this  conflict  of  authorities  in  other  States,  and  in  the 
absence  of  any  express  adjudication  by  this  court,  we  are  at  liberty 
to  adopt  that  rule  which  seems  best  to  accord  with  sound  policy 
and  well-established  general  principles  of  law. 

In  this  State  it  is  believed  to  have  been  the  general  practice  and 
n^e  for  parties  executing  bonds  as  sureties  to  leave  them  in  the 
possession  of  the  principal  obligor  for  delivery  to  the  obligee. 
Until  very  recently  no  serious  question  has  ever  been  raised  as  to 
their  liability,  whatever  may  have  been  the  conditions  imposed, 
unless  indeed  there  was  something  apparent  on  the  face  of  the 
instrument  calculated  to  excite  suspicion  or  inquiry. 

It  is  impossible  to  foresee  the  mischiefs  of  establishing  a  different 
rule.  An  obligee  having  in  his  possession  an  instrument  signed  by 
responsible  parties,  to  all  appearance  perfectly  complete  and  valid, 
may  at  any  distance  of  time  be  confronted  and  defeated  by  a  secret 
parol  agreement  between  the  principal  obligor  and  some  one  of  the 
sureties,  of  the  existence  of  which  he  had  not  even  a  suspicion. 
How  is  it  possible  to  provide  against  these  pretended  agi cements? 
How  are  they  to  be  met  and  disproved  ?  In  the  nature  of  things 
the  obligee  can  offer  no  evidence  besides  the  bond,  as  a  knowledge 
of  the  condition  is  generally  confined  to  the  principal  obligor  and 
the  sureties. 

It  is  a  fundamental  principle  of  the  common  law  that  parol  tes- 
timony is  not  admissible  to  vary  or  contradict  a  written  agreement. 
In  this  case  it  is  proposed  to  receive  such  testimony  in  its  most 
objectionable  form,  by  proof  of  a  parol  contract  between  the  par- 
ties on  one  side,  never  communicated  to  the  party  on  the  other 
most  interested  in  knowing  it. 

It  has  been  said  that  the  obligee  may  protect  himself  by  require 
ing  the  personal  acknowledgment  of  each  one  of  the  obligors. 
Apart  from  the  inconvenience  resulting  from  such  a  rule,  it  is  by 
no  means  certain  that  an  acknowledgment  of  that  kind  will  fur- 
nish the  necessary  security.  After  a  great  lapse  of  time  it  would 
be  as  difScult  to  prove  the  acknowledgment  as  the  original  exeoa* 
tion,  unless,  indeed,  some  independent  proof  of  such  aoknowledp 
ment  shall  always  be  presented  along  with  the  bond. 
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On  the  other  hand  nothing  can  be  easier  than  for  the  surety 
to  incorporate  in  the  writing,  or  indorse  apon  the  paper,  the 
condition  upon  which  his  signature  is  attached,  or  he  may  com- 
mit it  to  the  custody  of  a  third  person  in  no  manner  connected 
with  the  transaction.  This  would  furnish  ample  protection  to  the 
surety,  and  constitute  sufficient  notice  to  the  obligee.  In  the 
absence  of  some  plain  and  obvious  precaution  of  this  sort,  I  think 
the  parties  whose  names  are  attached  to  the  instrument  should  be 
estopped  to  deny,  as  against  the  obligee,  that  it  is  their  deed. 

Since  the  foregoing  opinion  was  written,  the  sixteenth  volume 
of  Wallace's  Eeports  has  been  published,  containing  the  case  of 
Dair  v.  United  States^  page  1. 

That  case  is  identical  with  this,  the  surety  having  signed  the 
bond  on  condition  that  it  should  not  be  delivered  unless  it  was 
executed  by  other  persons,  who  did  not  execute  it ;  but  the  obligee 
had  no  notice  of  the  condition,  and  there  was  nothing  to  put  him 
upon  inquiry  as  to  the  manner  of  its  execution.  The  Supreme 
Go  art  of  the  United  States  held  that  the  bond  was  never  thelees 
binding  upon  the  sureties.  .Justice  Datis,  speaking  for  the  court, 
said :  In  the  execution  of  the  bond  the  sureties  declared  to  all 
persons  interested  to  know,  that  they  were  parties  to  the  covenant 
and  bound  by  it ;  and  in  the  belief  that  this  was  so  they  were 
accepted  and  the  license  granted.  They  cannot,  therefore,  con- 
travene the  statement  thus  made  and  relied  on  without  a  fraud  on 
their  part  and  injury  to  another,  and  where  these  things  concur 
the  estoppel  is  imposed  by  law.  As  they  confided  in  Dair,  it  is 
more  consonant  with  reason  that  they  should  suffer  for  his  mis- 
conduct than  the  government,  who  was  not  placed  in  a  position  of 
trust  with  regard  to  him. 

It  will  be  perceived  that  the  Supreme  Court  rests  its  decision 
upon  the  doctrine  of  estoppel  exclusively.  And  upon  the  same 
ground  we  are  content  to  place  the  decision  of  this  case.  It  only 
remains  to  consider  the  question  raised  by  the  defendants'  fifth 
instruction.  This  instruction  asserts  the  proposition  that  if  the 
bond  was  executed  by  all  the  defendants  except  Isaac  Vermillion, 
and  in  that  condition  was  delivered  to  and  accepted  by  the  obligeOi 
but  afterward,  with  the  consent  of  the  obligee  and  without  the 
consent  of  the  obligors,  was  executed  by  Vermillion,  then  it  is  not 
the  bond  of  any  of  said  obligors  who  did  not  know  of  said  trans- 
action and  oonaent  to  it 
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It  will  be  observed  that  the  obligation  is  joint  and  sereraL  lo 
this  respect  it  is  different  from  the  bond  in  Baber  r.  Cook,  11 
Leigh,  606,  which  was  simply  a  joint  obligation.  In  that  case  it 
was  held  that  when  a  bond  is  executed  by  three  persons,  and  per- 
fected by  deliyery,  the  sealing  and  delivery  by  another  afterward 
will  not  avoid  the  bond  as  to  the  others.  In  such  case  the  obliga- 
tion as  to  the  three  first  signing  is  joint  as  between  themselves, 
and  several  as  it  relates  to  the  obligor  last  signing.  And  so  in  this 
case,  if  the  fact  be  as  assumed  in  the  instruction,  as  between  the 
parties  first  signing,  the  bond  is  joint  and  several,  and  as  to  Ver- 
million it  is  simply  his  several  obligation.  Whether  the  plaintiff 
will  be  entitled  to  a  joint  judgment  against  the  obligors  first 
executing  the  bond,  and  a  several  judgment  a^inst  the  last,  or 
whether  in  this  action  he  is  barred  of  any  remedy  against  Vermil- 
lion, and  will  be  compelled  to  resort  to  a  new  suit  against  him,  are 
questions  in  no  manner  before  us,  and  which  we  are  therefore  not 
called  upon  to  decide.  MoffcU  v.  Sickle,  21  Gratt.  280.  We  have 
only  to  deal  with  the  instruction  as  it  is,  which,  for  the  reasons 
suggested,  was  clearly  erroneous,  and  should  not  have  been  given. 

[The  remainder  of  the  opinion  is  upon  unimportant  points  of 

practice.] 

Judgment  reversecL 


Bubwsll's  Exscutob,  appellant,  y.  Luxsdejt. 

(MGntt.448.) 
Married  wnnen-^ieta&mefU  upon^in  lieu  of  dower ,  when  valid  againtieredUan^ 

Where  an  insolvent  husband,  In  oonmderation  of  a  relinquishment  by  hla  wife 
of  her  inchoate  right  of  dower  in  real  estate,  settled  on  her  certain  prop- 
ertj :  Held,  that,  in  the  absence  of  frand,  the  settlement  woald  not  be  dia- 
torbed  in  behalf  of  the  creditors  unless  it  appeared  to  be  grosslj  excessive. 
And  that,  in  case  the  value  of  the  propertj  settled  exceeded  the  value  of 
the  dower,  the  deed  of  settlement  would  be  vacated  onlj  as  to  the  excess. 

ACTION  originally  brought  by  John  W.  Lumsden  and  others 
against  John  S.  Burwell  and  Mrs.  A.  L.  Burwell,  his  wife, 
to  set  aside  a  settlement  made  by  said  John  S.  Burwell  in  trust  for 
her  use.   At  the  time  the  settlement  was  made  the  said  John  S.  Bur- 
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well  was  largely  indebted,  and  the  owner  of  certain  real  estate.  In 
consideration  of  the  release  of  her  inchoate  right  of  dower  in  this  real 
estate,  to  enable  him  to  conyey  the  same  in  trust,  to  secure  certain  in- 
dorsers  upon  promissory  notes  owed  by  him,  he  made  this  settlement, 
which  conveyed  to  trustees  for  her  separate  use  certain  personal 
property,  and  the  interest  owned  by  her  in  her  father^s  estate. 
The  real  property  released  by  her  was  sold  to  satisfy  the  claims  of 
the  indorsers  and  prored  insufficient  for  the  purpose.  The  claim 
of  complainants  was  that  the  settlement  was  excessive,  and  they 
asked  that  the  amount  in  excess  of  a  fair  settlement  be  applied  in 
payment  of  their  debts.  The  court  below  decreed  that  the  value 
of  the  settlement  in  excess  of  that  of  the  contingent  right  of  dower 
of  the  wife  be  applied  as  asked,  and  the  personal  representative  of 
Mrs.  Burwell  appealed. 

Mr,  Early y  for  appellant. 

Jones  dt  Bauldin,  for  appellees. 

Staples,  J.  The  principal  question  in  this  case  for  our  deter* 
mination  is  as  to  the  validity  of  the  settlement  made  by  John  S. 
Burwell  in  favor  of  his  wife  under  the  deed  of  the  2d  of  October. 
1844.  It  is  insisted  that  this  settlement  was  excessive;  that  the 
property  conveyed  for  Mrs.  Burwell's  benefit  was  far  beyond  the 
value  of  the  dower  interest  relinquished  by  her;  and  to  that  ex- 
tent, at  least,  is  fraudulent  and  void.  I  do  not  understand  it  is 
seriously  maintained  that  any  actual  fraud  was  perpetrated  in  the 
execution  of  the  deed;  but  that  Mrs.  Burwell  received  largely  more 
than  an  equivalent  for  her  contingent  interest  in  her  husband's 
estate,  and  that,  to  the  extent  of  this  excess,  she  or  her  estate  is 
liable  to  the  creditors  of  her  husband. 

Before  examining  the  evidence  upon  this  point,  it  may  be  proper 
to  consider  very  briefly  the  principles  of  law  applicable  to  settle- 
ments of  this  character. 

It  may  be  regarded  as  well  settled  in  this  State,  that,  if  a  mar- 
ried woman  relinquishes  her  claim  for  dower  on  the  faith  of  a  set- 
tlement of  other  property  made  by  her  husband,  or  even  if  she 
make  a  relinquishment  under  a  mere  promise  that  other  property 
shall  be  settled  upon  her  as  a  compensation,  in  either  case  such 
settlement  in  her  favor  will  be  held  good  to  the  extent  of  a  just 
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oompenBation  for  the  interest  so  relinquished.  If  the  valne  of  the 
property  settled  exceeds  the  value  of  the  dower  or  other  interest 
relinquished  by  the  wife,  the  deed  will  be  vacated  as  to  the  excess 
and  supported  as  to  the  residue.  Taylor  v.  Moore,  2  Band.  563; 
WiUiam  and  Mary  Gollege  v.  PowMy  12  Oratt  372-385.  In  consid- 
ering what  is  a  proper  provision  for  the  wife  iu  such  cases,  a  court 
of  equity  will  not  enter  into  a  strict  calculation  of  the  value  of 
the  settlement  as  compared  with  the  property  or  interests  relin- 
quished. It  is  sufficient  that  the  provision  does  not  appear  to  be 
unreasonably  excessive. 

In  Ward  v.  ShaUety  2  Vesey,  Sr.,  16,  Lord  Hardwickb  said,  the 
settlement  would  be  good  against  the  husband's  creditors,  uyiUsi 
proved  vastly  to  exceed  the  consideration,  so  that,  from  the  inad- 
equacy, a  collusion  or  fraud  was  intended.  In  1  Boper's  Hus- 
band and  Wife,  326,  the  rule  is  thus  expressed:  '^  What  is  a  reason- 
able proportion  or  value  between  the  thing  given  or  paid  and  that 
settled  in  consideration  of  it  by  the  husband,  is  a  calculation  and 
result  dependent  upon  each  case  in  connection  with  collateral  cir- 
cumstances. The  question  is  incapable  of  a  general  definite 
answer.  *  *  *  *  This  alone  can  be  affirmed,  that  if  the  settle- 
ment be  just  in  general,  the  court  does  not  weigh  with  exactness 
the  particular  advantage  gained  on  the  one  side  or  the  other;  but 
that,  if  the  disproportion  be  so  great  as  would  strike  any  man  of 
common  sense  with  the  inadequacy  between  the  settlement  and  the 
price  given  for  it,  then  such  circumstance  will  raise  a  presumption 
of  fraud  so  violent  as  to  vitiate  the  transaction,  and  let  in  the  cred- 
itors,'* 

In  Taylor  v.  Moore,  Judge  Obeen  said,  if  there  was  no  ground 
to  impute  fraud,  the  transaction  might  be  favored  so  far  as  not  to 
weigh  nicely  the  respective  values  of  the  things  given  and  received, 
unless  the  inequality  was  so  great  as  in  itself  to  amount  to  evidence 
of  fraud.  Judge  Coalxer  expressed  the  opinion  that,  in  view  of 
the  loss  and  sacrifice  attending  the  sales  of  real  estate  subject  to  the 
wife's  claim  for  dower,  the  husband  can  well  afford  to  give  a  full 
price  for  the  relinquishment,  and  a  jury  or  a  commissioner,  as  the 
case  may  be,  ought  to  do  the  mme. 

What  is  the  value  of  the  wife's  contingent  right  of  dower,  the 
husband  being  still  alive,  is  difficult  to  determine  with  any  thing 
like  accuracy  in  any  case.  It  must  depend  upon  the  condition  and 
qualities  of  the  estate,  the  ages  of  the  husband  and  wife  nspeot- 
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ively —  their  health  and  expectancy  of  life.  No  fixed  rule  can  be 
laid  down  on  the  subject.  The  most  that  can  be  said  is,  that  in  the 
absence  of  frand  the  settlement  will  not  be  disturbed  unless  it  man- 
ifestly appear  to  be  grossly  excessive. 

In  the  present  case  the  question  of  actual  fraud  may  be  thrown 
out  of  view.  There  is  not  the  slightest  ground  for  imputing  it  to 
either  of  the  parties  concerned  in  the  transaction.  Let  us  see,  then, 
whether  there  was  any  such  gross  inequality  in  the  settlement  as  to 
call  for  the  interference  of  a  court  of  equity  in  behalf  of  the  cred- 
itors. 

The  settlement  was  made  in  October,  1844.  Mrs.  Burwell  was 
then  fifty-four  years  old,  and  Mr.  Burwell  about  sixty-eight.  His 
death  occurred  in  1864,  hers  in  1869,  so  that  she  survived  him 
a^ut  fifteen  years.  Her  dower  interest  in  the  lands  sold  for  the 
benefit  of  the  creditors  is  estimated  by  the  commissioner  at  a  frac- 
tion less  than  two  thousand  dollars.  The  property  settled  upon 
her  by. way  of  compensation  for  this  interest  consisted  of  three 
slaves;  one  of  them,  an  old  man,  with  a  fractured  skull,  proved  to 
be  an  incumbrance;  a  small  girl  of  very  little  value;  and  a  woman 
not  estimated  by  any  one  as  worth  more  than  four  or  five  hundred 
dollars.  There  was  also  a  lot  of  farming  implements  and  household 
furniture,  very  much  used  and  obviously  worth  but  little;  a  number 
of  old  and  worthless  horses,  besides  sheep  and  cattle;  and  a  small 
supply  of  farm  products  for  the  use  of  the  family.  If  this  prop- 
erty, instead  of  being  conveyed  to  Mrs.  Burwell,  had  been  sold  under 
execution  for  the  benefit  of  the  creditors,  it  is  more  than  probable 
It  would  not  have  realized  the  estimate  placed  upon  it  by  the  com- 
missioner. That  officer,  a  very  intelligent  lawyer,  and  afterward 
judge  of  the  County  Court  of  Franklin,  having  all  the  witnesses 
before  him,  and  perfectly  competent  to  form  a  correct  estimate  of 
their  capacity  and  intelligence,  came  to  the  conclusion  that  the  set- 
tlement was  not  excessive. 

There  is  another  circumstance  which  strongly  shows  the  value 
placed  upon  the  property  at  the  time  by  persons  interested  to  know 
and  competent  to  form  a  correct  conclusion  upon  this  subject.  The 
entire  arrangement  was  made  with  the  knowledge  and  consent  of 
Mr.  Borwell's  securities,  bound  for  him  to  a  large  amount — much 
larger  than  his  estate  was  ever  expected  to  pay.  They  were  present, 
with  one  exoeption,  when  the  relinquishment  by  Mrs.  Burwell  took 
*^^ace  and  the  settlement  was  made  for  her  benefit.     They  were  in« 
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?ited  to  attend  on  that  occasion.    The  entire  transaction  was  con«- 

ceiyed  and  consummated  in  their  interests  and  for  their  advantage^ 

and  it  is  very  difficult  to  belicTo  they  would  ever  have  assented  to 

it  if  the  settlement  was  so  grossly  ezcessiye  as  is  now  represented. 

[The  remainder  of  the  opinion  is  deyoted  to  the  consideration  at 

matters  of  fact] 

Decree  retwrsed. 


Mutual   Bbkbfit   Life   Inbukakoe   Coxpakt   y*    AtwoodI^ 

Administratrix* 

(M6ratt.4fr7.) 

Inmranee—  Iffe  poliicy  — p^cnnande  of  condition  prewnUd  by  war  dom  mt 

anoidpoUey. 

A  life  Insuranoe  company,  incorporated  and  having  its  office  in  the  State  of 
New  Jersey,  bnt  baying  an  agent  who  received  premiums  and  did  other 
busineBB  for  it,  residing  in  Virginia  in  1846.  insured  the  life  of  A.  The  pol* 
icy  contained  a  clause  vacating  the  policy  in  case  of  non>payment  of  the  an- 
nual premium  punctually.  The  agent  in  Virginia  was  paid  until  December^ 
1861,  when  he  refused  to  receive  a  premium  tendered  on  account  of  the 
pending  war.  A.  and  the  agent  resided  in  territory  subject  to  the  Confederate 
government,  and  were  unable  to  communicate  with  the  company.  Before 
the  next  premium  became,  due  A.  died.  Held,  the  war  suspended  but  did 
not  abrogate  the  contract,  and  that  the  non-payment  of  premium,  A.  being 
ready  and  willing  to  pay  it,  did  not  relieve  the  company  from  liability  under 
the  policy.* 

ACTION  by  M.  S.  Atwood,  widow  and  administratrix  of  A,  H. 
Atwood^  deceased,  upon  a  life  insurance  policy.  The  facts 
appear  in  the  opinion.  The  court  below  gave  judgment  for  the 
plaintiff,  and  defendant  took  a  supersedeas  to  this  court. 

Ould  £  Cairington,  and  Neeson  £  ffudnall,  for  appellants. 
Doolejff  Sands,  Leake  £  Carter y  for  appellee. 

*  See  to nme  effect  Afutuot  Benefit  lAft  Ina.  Co.  ▼.  HfOyardt  pott;  bat  eonta^ 
WerOUnaton  v.  Charter  Oafe  Life  Ine.  Co.,  41  Conn.  872. — Rmp. 
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BouLDiN,  J.  On  the  application  of  Dr.  Aaron  H.  Atwood,  the 
intestate  of  the  plaintiff,  then  residing  in  the  State  of  New  Hamp- 
shire, a  policy  of  insurance  was,  on  the  30th  of  December^  1846, 
issued  to  Sarah  Jane  Atwood,  then  the  wife  of  Dr.  Atwood,  by  the 
plaintiff  in  error,  an  insurance  company  chartered  by  the  State  of 
New  Jersey,  and  having  its  principal  office  in  Newark  in  that  State, 
insuring  the  life  of  Dr.  Atwood  in  the  sum  of  $2,600  for  the  term 
of  life.  The  annual  premium  to  be  paid  was  $50.18,  and  the  policy 
contained  the  usual  clauses  vacating  the  policy  in  case  of  failure 
to  pay  punctually  the  annual  premiums  on  or  before  the  days 
specified  for  the  payment  thereof,  and  providing  that  all  payments 
previously  made  and  all  profits  should  be  forfeited  to  the  company 
in  that  event. 

The  premiums  were  all  regularly  paid  or  settled  for,  according  to 
the  regulations  of  the  company,  by  Dr.  Atwood,  down  to  the  30th 
day  of  December,  1861,  when  the  last  premium  fell  due.  Prior  to 
that  time,  to  wit:  about  the  year  1850,  Dr.  Atwood  removed  to  the 
State  of  Virginia,  where  he  resided  until  his  death,  a  portion  of  the 
time  in  the  city  of  Richmond,  and  the  residue  thereof  in  the  county 
of  Amelia ;  and  during  the  whole  time  of  his  residence  in  Virginia 
he  paid  or  settled  for  the  annual  premiums  aforesaid  to  B.  W. 
Knowles,  agent  of  the  plaintiff  in  error  in  this  State,  until  the  30th 
day  of  December,  1861.  At  and  before  that  date  war  had  broken 
out  and  was  then  raging  between  the  United  States,  of  which  the 
State  of  New  Jersey  was  a  member,  and  the  Confederate  States,  of 
which  Virginia  was  a  member,  and  in  consequence  thereof  Knowles, 
the  agent  of  the  insurance  company,  declined  to  receive  payment 
of  the  premium  falling  due  on  the  day  last  mentioned;  but  he  took 
A  note  or  bond  therefor,  subject  to  the  approval  of  his  company. 
Before  the  next  premium  fell  due,  viz.:  on  the  29th  of  November 
1862,  Dr.  Atwood  died  in  Amelia  county,  Virginia ;  so  that  at  his 
death  every  premium,  except  the  last,  had  been  settled  for  by  him. 
His  widow,  the  defendant  in  error,  was  appointed  and  qualified  as 
his  administratrix. 

Mrs.  Sarah  Jane  Atwood.  first  wife  of  Dr.  Atwood,  to  whom  the 
policy  was  issued,  died  about  two  years  after  her  marriage,  leaving 
an  only  child,  who  survived  her  but  a  short  time,  dying  in  infancy. 
Dr.  Atwood  married  a  second  wife,  who  died  in  1858,  leaving  three 
children  who  are  still  living ;  and  in  November,  1859,  he  married 
the  defendant  in  error.    After  the  war  was  over  the  defendant  in 
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error  called  at  the  office  of  the  company's  agency  in  Richmond  to 
ascertain  what  the  company  proposed  to  do;  at  which  time  she 
offered  to  pay  in  gold^  if  required,  the  amoant  of  her  deceased 
husband's  note  for  the  premium  of  December,  1861.  She  was  in- 
formed  that  if  the  company  should  decide  to  pay  the  insuranco 
money  "  the  amount  of  the  note  could  be  deducted  from  it"  Thia 
conversation  was  not  with  Knowles  in  person,  but  with  his  partner. 
Waif ord.  Very  soon  afterward  she  received  a  letter  from  Walford, 
in  which  she  is  informed  that  Knowles  requires,  on  behalf  of  the 
company,  the  usual  proofs  of  tlie  death  of  Dr.  Atwood,  which  were 
promptly  furnished  ;  but  no  satisfactory  settlement  being  offered 
by  the  company,  the  defendant  in  error,  as  administratrix  of  Dr. 
Atwood,  instituted  this  suit  in  the  Circuit  Court  of  the  city  of 
Richmond  to  recover  the  amount  of  insurance  money,  less  the  dues 
on  the  policy. 

The  material  facts  proved  on  the  trial  were  substantially  as  above 
stated ;  and  the  defendant  below  demurred  to  the  evidence.  The 
plaintiff  joined  in  the  demurrer,  and  the  jury  assessed  the  plain- 
tiff's damage  to  $2,361.15,  with  interest  from  the  1st  of  December, 
1865,  till  paid,  subject  to  the  opinion  of  the  court  upon  the  demur- 
rer. The  court  gave  judgment  on  the  demurrer  for  the  plaintiff ; 
and  the  case  comes  before  this  court  on  a  writ  of  error  to  that 
judgment.  The  case  has  been  ably  argued  on  both  sides,  and  pre- 
sents on  its  merits  a  question  of  grave  interest  and  importance,  viz.: 
the  effect  of  the  late  war  on  policies  of  life  insurance,  when  the 
underwriters  on  the  one  hand,  and  the  assured  and  insured  on  the 
other,  reside  respectively  in  hostile  States.  This  question  has  been 
very  recently  fully  considered  by  this  court,  in  a  case  differing  in  no 
material  aspect  from  the  case  now  under  consideration,  and  in  my 
judgment  has  been  definitely  settled.  I  allude  to  the  case  of  The  Mat^ 
hattan  Life  Ins.  Co.  v.  Warwick,  20  Gratt.  614;  S.  C,  3  Am.  Rep.  218. 
The  syllabus  of  the  case,  as  stated  by  the  reporter,  is  as  follows. 
"  In  July,  1847,  W.  of  Richmond  obtains  from  the  M .  Ins.  Co., 
of  New  York,  through  their  agent  in  Richmond,  a  policy  of  in- 
surance for  the  life  of  S.  his  debtor,  forfeited  if  premiums  not  paid 
on  the  day.  An  indorsement  on  the  policy  says,  no  payment  of 
premiums  binding  on  the  company  unless  the  same  is  acknowledged 
by  a  printed  receipt  signed  by  an  officer  of  the  company.  Pay- 
ments of  the  premium  are  made  and  such  receipts  given,  signed  by 
an  officer  in  New  York,  countersigned  by  the  agent  here,  to  whom 
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the  money  is  paid,  until  1861,  when  the  premium  is  paid  to  the 
agent,  but  only  the  receipt  of  the  agent  here  is  given  for  it,  and 
the  company  does  not  receive  it.  In  July,  1862,  W.  offers  to  pay 
the  premium  to  the  agent  here,  but  he  declines  to  receive  it,  the 
company  having  directed  him  that  the  premiums  must  be  paid  in 
New  York.  S.  dies  in  November,  1862.  The  M.  Ins.  Co.  is  liable 
to  W.  for  the  amount  of  the  insurance,  less  the  last  premium,  which 
he  had  not  paid.'' 

This  was  a  judgment  of  a  majority  of  a  full  court,  after  elaborate 
argument  and  careful  consideration,  two  judges  dissenting;  it  was, 
therefore,  the  deliberate  judgment  of  this  court  in  a  full  court. 
It  is  true  that  two  of  the  majority  seemed  unwilling  to  yield  their 
assent  to  all  the  reasoning  of  the  learned  judge  who  prepared  the 
opinion  on  that  side;  but  it  is  very  evident  that  they  differed  from 
him  only  in  non-essentials,  as  they  both  concurred  in  the  results, 
in  the  judgment  of  the  court.  That  judgment  necessarily  estab- 
lished the  following  propositions: 

1.  That  a  policy  of  life  insurance,  providing  for  the  payment  of 
annual  premiums  under  penalty  of  forfeiture  of  all  payments  and 
all  interest  in  the  policy  for  non-payment,  is  not  such  a  contract 
of  continuing  performance  as  is  abrogated  by  a  state  of  war,  when 
the  underwriter  is  a  citizen  of  one  of  the  hostile  communities  and 
the  assured  and  insured  are  citizens  of  the  other.  It  is  not  abroga- 
ted, but  suspended  merely. 

2.  In  such  case  the  non-payment  of  premiums  by  j-eason  of  the 
failure  or  refusal  of  the  underwriter  or  his  agent  to  receive  the 
premiums  in  consequence  of  the  existence  of  war  does  not  vacate 
the  policy. 

These  propositions  of  law  were  both  involved  in  that  case,  and  it 
was  absolutely  necessary  to  establish  them  both  before  the  judg* 
ment  could  be  affirmed.  That  judgment  having  been  affirmed  by 
a  majority  of  a  full  court  after  able  and  elaborate  argument  and 
grave  deliberation  on  the  very  points,  the  decision  will  be  regarded 
by  me  as  settling  the  law  of  Virginia  on  those  questions. 

In  declaring  what  the  law  is,  we  have  been  taught  that  it  is  essen- 
tial, "for  the  sake  of  obtaining  uniformity,  consistency  and  cer- 
tainty," to  apply  to  the  case  in  judgment  the  rules  of  law  which 
have  been  established  by  the  wise,  learned,  and  just,  who  have 
preceded  ua,  to  adhere  to  precedent  unless  manifestly  unjust  and 
erroneous.     In  the  language  of  Pabke,^.,  I  would  say  "it  appears 
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to  me  to  be  of  great  importance  to  keep  this  principle  of  decision 
steadily  in  view^  not  merely  for  the  determination  of  the  particular 
case,  but  for  the  interests  of  law  as  a  science.''  The  judicial  rale, 
stare  decisisy  I  hare  always  regarded  as  sound  and  conservatiTey  and 
obligatory  on  courts,  but  in  the  present  case  it  addresses  itself  to 
my  judgment  with  peculiar  force,  occupying  as  I  do  a  seat  on  the 
bench  of  this  court  recently  filled  by  one  of  the  majority  in  the 
case  referred  to  —  the  learned  and  lamented  Judge  Jotnes.  Under 
such  circumstances  it  would  be  unseemly  in  me  to  attempt  to  weaken 
the  force  of  that  judgment,  for  I  fully  concur  with  Lord  Kenyok, 
that  ^'  mischierous  indeed  to  the  public "  would  it  be  if  ''  that 
which  was  supposed  to  be  law  by  the  wisdom  of  our''  predecessors 
should  be  swept  away  *^  in  cofisequence  of  new  lights  occurring  to 
fiew  judges,*^  It  will  not  be  done  in  this  case  through  my  aid.  I 
should  feel  bound,  under  the  circumstances,  to  follow  that  decis- 
ion,  even  were  I  doubtful  of  its  propriety;  but  it  is  proper  that  1 
should  say  that  I  entertain  no  doubt  whatever  of  its  propriety.  It 
commands  my  hearty  concurrence  and  approbation.  The  reasoning 
on  which  it  is  based  is,  in  my  judgment,  unanswerable,  and  I  have 
been  gratified  to  find  that  although  the  ground  was  then  unex- 
plored, the  judgment  of  the  court  has  been  abundantly  sustained 
by  other  and  subsequent  decisions.  There  are  in  fact  but  two 
cases  known  to  me  contra.  One  is  the  decision  of  Emmons,  J.,  in 
the  case  of  Tait,  etc^  v.  The  Neto  York  Life  Insurance  Compayiy, 
in  the  Circuit  Court  of  the  United  States  for  the  western  district  of 
Tennessee.  Against  this,  and  overthrowing  it,  we  have  the  more 
satisfactory  decisions  of  Judge  Blatchford,  United  States  Circuit 
Court  for  the  southern  district  of  New  York,  in  the  case  of  Hamil- 
ton, etc.y  V.  Mutual  Life  Insurance  Company  of  New  Torhy  9 
Blatchford,  234,  and  of  Bond,  J.,  of  the  Circuit  Court  of  United 
States  for  the  eastern  district  of  Virginia,  in  the  recent  case  of 
Hancock  and  wife  v.  The  New  York  Life  Insurance  Company ,  re- 
ported %  Ins.  Law  Journal,  No.  12,  p.  903,  and  also  in  13  Am.  L. 
Beg.,  No.  2,  p.  103.  Both  of  these  decisions  are  in  accord  with 
The  Manhattan  Co.  v.  Warwick,  As  authority  they  are  each  equal 
at  least  to  that  of  Judge  Emmoks.  In  number,  and  as  I  think,  in 
reason,  they  overthrow  it.  The  next  and  only  other  case  in  con- 
flict with  The  Manhattan  Co.  v.  Warwick  is  the  case  of  DiUard  v. 
Manhattan  Life  Ins.  Co.,  decided  by  the  Supreme  Court  of  (Jeorgiay 
44  Oa.  119;  S.  0.,  9  Am,  Rep.  167.   In  that  case  the  ground  and  only 
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ground  of  the  decision  was  that  the  payment  of  premiums  was 
fitrictly  a  condition  precedent  to  the  obligation  on  the  part  of  the 
company,  and  being  so,  neither  illegality  nor  impossibility  of  per- 
formance would  excuse  it.  The  opinion  is  very  short,  and  the 
question  whether  the  condition  was  not,  in  its  nature  and  effects,  a 
subsequent  condition  divesting  an  estate  instead  of  a  condition  pre- 
cedent ;  or  if  precedent  its  performance  was  not  necessarily  sus- 
pended with  the  entire  contract  during  the  war,  seems  not  to  have 
been  discussed  at  the  bar.  It  seems  to  have  been  treated,  without 
opposition  by  counsel,  as  strictly  a  condition  precedent,  and  not  as 
a  condition  forfeiting  a  previously  vested  estate  or  right.  Had  the 
court  taken  the  latter  view  of  the  condition  it  is  evident  the  decis- 
ion would  have  been  different.  The  judge  says,  "  were  this  a  case 
of  forfeiture  for  the  failure,  we  should  hold  that  the  forfeiture  was 
prevented  by  the  illegality  of  the  performance  of  the  condition." 
Such  he  thought  was  not  the  case.  But  was  not  that  precisely  the 
character  of  the  condition  ?  I  will  answer  in  the  language  of 
Judge  Robertson,  of  the  Supreme  Court  of  Kentucky,  in  the  case 
of  New  York  Life  Ifisurance  Go.  v.  Glopton,  7  Bush,  179;  S.  C,  3 
Am.  Rep.  290,  decided  in  August,  1870,  but  not  cited  in  the 
Georgia  case.  Speaking  of  the  same  condition,  the  learned  judge 
says,  p.  188: 

"  However  lawful  the  condition  of  avoidance,  as  prescribed  in 
this  case,  may  be  admitted  to  be,  it  is  in  effect  a  forfeiture  which 
ought  not  to  be  favored.  To  subject  to  forfeiture  all  the  premiums 
paid,  as  well  as  the  $5,000  for  the  loss  of  life,  would  be  harshly 
and  unreasonably  penal,  for  no  better  cause  than  the  inevitable 
non-precise  payment  of  another  installment  of  premium,  which  the 
law  prevented  the  appellant  from  a  right  to  receive.  None  of  the  par- 
ties can  be  presumed  to  have  contemplated  such  a  disabling  war,  or 
to  have  intended  by  the  condition  of  avoidance  more  than  volun- 
tary failure  to  pay,  when  there  was  legal  ability  to  receive  the  pre- 


miums." 


ti 


Then,  as  according  to  principle  and  consistent  authority,  the 
contract  was  not  dissolved  by  the  war,  how  can  this  court,  consist- 
ently with  the  spirit  of  the  literal  condition  and  the  facts  of  the 
case,  adjudge  tiie  policy  avoided  by  the  inevitable  non-payment 
of  premiums  P  Such  a  decision  would  seem  as  unreasonable  as 
unjust.** 
This  was  the  first  case  on  the  subject  in  point  of  time,  having 
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beon  decided  in  Aagast,  1870,  bat  it  was  not  reported  nntil  after 
March,  1871,  and  was  not  before  this  conrt  until  the  case  of  Man- 
hattan Co.  y.  Warwick  was  decided.  They  may  both  be  regarded, 
therefore,  as  cases  of  the  first  impression,  and  there  is  a  remarkable 
and  instmctiye  concurrence,  both  in  the  reasoning  and  results  of 
the  opinions  of  Judge  Bobebtson  in  the  former  case  and  of  Judg^ 
Andebsok  in  the  latter.  Judge  Akdbbson  regards  the  rights 
acquired  by  the  assured,  under  the  policy,  by  preyious  jMiyment  of 
premiums,  ao  vested  rights  in  an  entire  contract,  subject  to  defea- 
sance or  forfeiture  by  a  failure  to  continue  the  payment  of  the 
annual  premiums ;  that  this  payment  was  necessary  to  be  made 
under  the  contract,  "  in  the  performance  of  a  condition,  to  preyent 
a  forfeiture ;"  and  that  it  would  be  reyolting  to  our  eyery  sense  of 
right  —  would  be  "  unreasonable,  arbitrary  and  immoral,"  either 
to  hold  such  a  contract  abrogated  by  the  war,  or  by  the  non-per- 
formance of  a  condition  which  by  reason  of  war  became  illegal  and 
impracticable  of  performance.  The  Supreme  Court  of  New  York 
take  precisely  the  same  yiew  of  the  contract  and  condition.  Judge 
Peokham,  deliyering  the  opinion  of  the  court  in  the  subsequent 
case  of  Sands  y.  New  York  Life  Ins.  Co.,  60  N.  Y.  626,  631-2; 
S.  0.,  10  Am.  Bep.  535-539,  says : 

*^  It  is  against  sound  principle,  and  at  war  with  the  lights  of  the 
age,  that  the  debts  of  indiyiduals  should  be  impaired  by  national 
differences  ;  debts,  be  it  understood,  that  existed  by  contracts  made 
prior  to  the  war.  Clarke  y.  Morey,  10  Johns.  73.  This  contract  of 
the  parties  I  do  not  think  was  nullified  by  the  war.  What  was  it? 
As  presented  in  the  complaint,  and  found  by  the  referee,  it  is  a 
contract  of  insurance  by  defendant  for  the  life  of  the  insured,  for 
the  consideration  of  so  much  money  receiyed  and  the  annual  pay- 
ment of  $160  during  the  continuance  of  the  policy.  It  was  a  yalid 
policy  'for  the  life  of  the  insured,'  to  become  yoid  by  the  omission 
to  pay  the  agreed  annuity.  In  principle  I  do  not  see  why  it  is  not 
like  a  lease  or  grant  of  land  in  fee,  reserring  rent,  to  become  yoid 
if  the  rent  be  not  paid,  if  the  condition  subsequent  be  not  complied 
with.  I  do  not  say  that  it  would  bar  the  plaintiff's  recoyery  if  the 
contract  were  as  the  defendant  insists  it  is.  It  is  enough  to  say 
that  such  is  not  this  contract.  The  agreement  is  to  insure  for  the 
life  of  the  assured.  Subsequent  failure  to  pay  the  annuity  when 
due  defeais  the  policy.    It  is  a  condition  subsequent  fwt  preoedenL^ 

The  Sunreme  Oourts  of  the  States  of  Mississippi  and  New 
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Jersey  have  also  followed  and  sustained  the  deoision  in  Hie  Man- 
hattan  Company  t.  Wanoick;  and  it  has  been  very  recently 
re-affirmed  by  the  unanimous  judgment  of  our  own  Special 
Court  of  Appeals,  in  the  case  of  The  New  York  Life  Insurance 
Company  v.  White,  in  a  carefully  considered  and  weU-reasoned 
opinion  by  Judge  Winopield.  Had  these  cases  been  before 
the  Supreme  Ootirt  of  Georgia  when  the  case  of  DiUard  v. 
The  Manhattan  Company  was  decided,  we  think  it  reasonable 
to  conclude  that  the  decision  would  have  been  different.  But, 
howeyer  that  may  be,  there  is  certainly  no  apparent  reason  why  we 
should  disregard  and  repudiate  the  well-considered  decision  of  our 
own  Supreme  Court,  and  follow  the  unsatisfactory  and  unsupported 
decision  of  the  Supreme  Court  of  Georgia.  And  especially  is  there 
little  reason  to  do  so,  when  we  consider  that  the  Virginia  decision 
IB  not  only  just  and  reasonable  in  itself,  but  is  sustained  by  the 
unanimous  judgment  of  our  own  special  Court  of  Appeals  and  by 
the  Supreme  Courts  of  four  at  least  of  the  other  States,  being,  so 
far  as  I  am  informed,  the  only  other  States,  besides  Georgia,  in 
which  the  question  has  been  adjudicated. 

In  support  of  the  decision  of  this  court  in  the  case  of  The  Man- 
haitan,  Co.  y.  Wartvicky  we  haye,  then,  the  decisions  of  Judges 
Blatghfobd  and  Bond  of  the  federal  courts  aboye  referred  to,  the 
decision  of  the  Supreme  Court  of  Kentucky  in  JV.  Y.  Life  Ins.  Co* 
y.  Clopton,  7  Bush,  179;  S.  C,  3  Am.  Rep.  290 ;  the  decisions  of 
the  Supreme  Court  of  New  York  in  Cohen  y.  N,  Y.  Life  Ins.  Co^ 
60  N.  Y.  610;  S.  C,  10  Am.  Rep.  522,  and  Sands  y.  Same^  id.  626; 
S.  C,  10  Am.  Rep.  535;  the  decision  of  the  Supreme  Court  of  New 
Jersey  in  the  case  of  Hillyard  y.  Hhe  Mutual  Befiefit  Ins.  Co., 
reported  in  the  second  and  third  numbers  of  the  Insurance,  yoL  2, 
pp.  137  and  175;  the  decision  of  the  Supreme  Court  of  Mississippi 
in  the  case  of  Statham  y.  N.  Y.  Life  Ins.  Co.,  45  Miss.  58;  S.  0.,  7 
Am.  Rep.  737,  and  the  decision  of  our  own  special  Court  of  Appeals 
aboye  mentioned  :  Contra,  Judge  Emhons  of  17.  S.  Circuit  Court 
and  the  Georgia  case  alone. 

Without  prolonging  this  opinion  by  a  comment  in  detail  on  these 
oases,  some  of  which  haye  gone  farther  in  the  same  direction  than 
the  case  of  The  Manhattan  Co.  y.  Warwick,  and  without  repeat* 
ing  what  is  better  said  in  those  cases,  I  feel  justified  in  saying  that 
the  piopositionB  of  law  aboye  deduced  from  the  decision  of  thia 
oourt^  in  the  case  of  The  Manhattan  Co.  t.  'i^a/rwick,  muit  be 
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regarded  as/' res  adjudicata,**  whether  the  payment  of  premiams 
be  treated  as  in  the  natare  of  conditions  precedent  or  not;  for,  the 
contract  being  lawful  and  merely  suspended,  but  not  abrogated  by 
the  war,  the  performance  of  the  condition,  which  is  part  of  the  con- 
tract, is  suspended  also  or  excused.  The  language  of  the  Court  of 
Appeals  of  New  York  on  this  subject  in  the  case  of  Sands  v.  N.  Y. 
Life  Ins.  Co.,  50  N.  Y.,  above  cited,  is  pertinent  and  striking. 
They  say,  p.  637,  'Mt  is  equally  a  condition  precedent  to  a  right  to 
recover  on  a  policy  that  the  action  shall  be  brought  within  the  time 
specified  in  the  policy.  The  parties  have  an  undoubted  right  by 
contract  to  fix  a  short  statute  of  limitations  obligatory  in  the  given 
case.  Yet  war  annuls  that  limitation  if  necessary,  and  the  action 
may  be  brought,  wholly  irrespective  of  that  provision  of  the  policy. 
So  held  in  Semmes  v.  Hartford  Im.  Co.,  13  WalL  (U.  S.)  158, 
where  that. was  the  sole  point  of  the  case.  If  such  be  its  effect 
upon  that  provision,  there  is  no  reason  why  it  shall  not  save  from 
forfeiture  this  condition  of  payment  of  the  premium  when  due.  It 
is  the  fault  of  neither  party  that  it  is  not  paid,  and  war  suspends 
contracts  like  this,  but  does  not  destroy  them."  The  opinion  of 
our  special  Court  of  Appeals  in  N.  Y.  Life  his.  Co.  v.  White  is  to 
the  same  effect.  I  concur  in  these  views  and  am  of  opinion  that 
the  contract  in  this  case  was  suspended  but  not  abrogated  by  the 
war,  and  that  the  rights  of  the  assured  under  the  policy  were  not 
forfeited  by  a  failure  to  perform  to  the  letter  the  condition  of  pay- 
ment of  the  last  premium  when  due.  The  performance  of  that 
condition  was  also  suspended  or  excused. 

[The  court  here  consider  a  question  of  procedure.] 

ANDBBSOir  and  Staples,  JJ.,  concurred. 

MoKCUBE,  P.,  and  Christian,  J.,  while  they  stiU  were  of  the 
opinion  expressed  by  them  in  Tlie  Manhattan  Ins.  Co.  v.  Warwick, 
yet,  upon  the  maxim  of  stare  decisis,  they  concurred  in  affirming 
the  judgment  in  this  case. 
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TWYJCAK  V.   HawLBT. 

CMOntLSlS.) 
^gMmmU'^naiie$nseei$arptoMder  cflandB  under  eonihrmotpfmU  in  drfavU 

A  person  in  poeseflsion  of  luidB  under  a  oontract  to  poiehaae,  and  who  has  made 
default  in  payment,  cannot  be  dispoBsefleed  by  ejectment  without  a  previout 
demand  or  notice  hj  the  vendor. 

ACTION  of  ejectment  by  T.  J.  Twyman,  trustee  of  Eliza  W. 
Flinty  against  Charles  M.  Hawley  to  recover  certain  land  con- 
tracted to  be  sold  by  plaintiff  as  tmstee  to  defendant.  The  defend- 
ant, npon  the  execution  of  the  contract,  took  possession  of  the 
land,  but  never  paid  any  portion  of  the  agreed  purchase-money, 
and  no  deed  was  made  to  him.  It  did  not  appear  that  plaintiff,, 
before  bringing  the  action,  ever  gave  any  notice  to  defendant  to 
quit  or  surrender  such  premises.  The  only  question  involyed  was 
the  necessity  of  such  notice. 

The  court  below,  on  demurrer,  gave  judgment  for  defendant  and 
took  a  writ  of  error  and  supersedeas. 

Field  <6  Oray^  for  appellant. 

/.  W.  Oreen  and  Williams,  for  appellee. 

Staples,  J.  This  record  presents  but  a  single  question  for  ad- 
judication, and  that  is,  whether  a  person  placed  in  possession  of 
land  under  an  agreement  for  a  purchase,  but  who  is  in  default  in 
the  payment  of  the  purchase-money,  is  liable  to  be  turned  out  of 
possession  by  ejectment,  without  preyious  demand  or  notice  by  the 
vendor. 

This  question  has  been  very  recently  considered  and  decided  by  the 
Supreme  Court  of  the  United  States  in  Burneit  v.  Caldwell,  9  Wall. 
(U.  S.)  290.  It  was  held  in  that  case  that  where  the  purchaser  fails 
to  comply  with  the  terms  of  the  contract  under  which  he  obtained 
possession,  the  vendor  may  treat  the  contract  as  rescinded,  and  re- 
gain the  possession  by  ejectment,  without  previous  demand  ox 
Aotice.    It  must  not  be  forgotten,  however,  that  this  decision  was 
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placed  avowedly  upon  the  ground  that  this  was  the  law  as  eelab- 
lished  in  Georgia,  where  the  case  originated;  and  by  that  law  the 
Supreme  Court  felt  itself  controlled  in  adjudicating  the  rights  of 
the  parties.  The  rule  recognized  in  Georgia  has,  no  doubt,  been 
adopted  in  other  States.  In  England,  however,  a  different  doctrine 
has  long  been  established;  and  it  has  been  there  uniformly  held 
that  the  vendor  having  placed  the  vendee  in  possession,  he  cannot, 
without  a  demand  of  the  possession  and  a  refusal  by  the  vendee,  or 
some  wrongful  act  by  him  to  determine  such  possession,  treat  the 
vendee  as  a  wrong-doer  and  trespasser,  as  he  must  assume  him  to  be 
in  instituting  an  action  of  ejectment  Right  v.  Beard,  13  East, 
210;  Newhy  v.  Jackson,  1  B.  &  G.  448;  Roe,  ex  dem.,  v.  Street,  2 
A.  &  E.  329. 

This  doctrine  received  the  sanction  of  this  court  in  Williamson, 
trustee,  v.  Paxton,  18  Gratt  476-506.  It  is  said,  however,  this 
precise  point  did  not  directly  arise  in  the  case;  and  the  decision  is 
not,'therefore,  a  binding  authority  for  this  court.  Whether  it  is  or 
not,  it  is  not  important  i^ow  to  inquire;  as  we  are  all  of  opinion 
the  rule  there  announced  is  a  sound  and  just  one  and  should  be 
adhered  to  by  the  courts.  A  demand  of  possession  before  suit 
brought  can  rarely  subject  the  vendor  to  any  expense  or  incon- 
venience. To  the  purchaser,  in  many  cases,  it  is  an  act  of  simple 
justice.  If  his  failure  to  pay  is  the  result  of  an  inability  to  comply 
with  his  contract,  he  may  prefer  to  surrender  the  possession  with- 
out incurring  the  costs  of  an  action.  If  it  is  the  result  of  misap- 
prehension or  inadvertence,  as  is  often  the  case,  a  reasonable  de- 
mand or  notification  will  in  general  insure  an  immediate  compli- 
ance with  the  obligations  of  the  contract. 

This  is  the  more  important  under  our  statutes,  which  permit  the 
purchaser  in  possession  under  a  writing,  stating  the  terms  of  the 
agreement  to  defend  himself  in  a  court  of  law  by  showing  a  pay- 
ment or  performance  of  what  was  contracted  to  be  paid  or  performed. 
Justice  and  sound  policy  alike  demand  that  he  should  not  be  ejected 
from  the  possession  and  compelled  to  resort  to  a  court  of  equity 
without  some  notification  on  the  part  of  the  vendor  of  his  purpose 
to  rescind  the  contract,  and  without  some  reasonable  opportunity 
of  completing  the  payment  of  the  purchase-money. 

Conceding  that  the  purchaser  is  a  mere  licensee,  having  no  in- 
terest in  the  estate  recognizable  at  law,  still  his  possession  is  law- 
ful, because  with  the  consent  of  the  vendor;  and  he  oannot  be 


MARCH  TERM,  1874.  663 

Town  of  Danville  ▼.  Pace. 

fcreated  as  a  wrong-doer  until  his  right  is  determined  by  the  election 
qI  the  Tender  to  revoke  the  license.  What  is  a  reasonable  demand 
or  notice  does  not  appear  to  have  been  settled.  The  better  rale 
would  seem  to  be,  to  treat  the  purchaser  who  is  in  default  as  a 
qtuisi  tenant  at  will,  subject  to  the  duties  and  entitled  to  aU  the 
privileges.,  so  far  as  demand  and  notice  are  concerned,  applicable  to 
that  class  of  tenancies.  1  Lomax's  Digest,  189;  2  Smith's  Lead. 
Oas.  119;  Taylor's  Landlord  and  Tenant,  §  25. 

For  these  reasons  I  am  of  opinion  the  judgment  of  the  Circuit 
Court  is  correct  and  should  be  affirmed. 

Judgment  affirtned. 


TowK  OF  Dakyillb  y.  Paob. 
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OomtUuiianalUHB^  Uturjf^itatiUe  forbidding  defente  of  fuury  oppUdMe  to 

ecBiiHng  contacts  and  wUid. 

A  statute  of  the  State  of  Virginia  which  provided  that "  no  corporation  shall 
hereafter  Interpose  the  defense  of  xumry  in  any  action,  nor  shall  any  bond^ 
etCf  of  such  corporation  be  set  aside,  impaired  or  adjudged  invalid  by  reason 
of  any  thing  contained  in  the  laws  proliibiting  usury,"  hsld,  (1)  to  apply  to 
contracts  made  before  the  passage  of  the  act,  even  though  in  suit,  and  (2) 
not  to  be  in  Tiolatlon  of  the  constitution  of  Virginia  or  of  that  of  the  United 
States. 

ACTION  by  James  B.  Pace  against  the  town  of  Danville,  to 
recover  interest  upon  certificates  of  debt  issued  by  said  town 
and  purchased  by  said  Pace.  The  facts  appear  sufficiently  in  the 
opinion.  The  judgment  below  was  in  favor  of  plmntifl,  and  de- 
fendant took  a  supersedes. 

Ould  (£  Odrringtan,  for  appellant 

F.  L.  Smith  f  MarsAatt  and  F.  L.  SmUh^  Jr^  for  appellee. 

SiAPLBSy  J.    The  phuntifl  in  the  court  beloir,  who  is  the  defend* 
ant  in  error  here,  is  the  holder  of  four  notes  or  certificates  of 
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indebtedness^  executed  by  the  town  of  Danville  in  1863,  amonnting 
in  the  aggregate  to  $12,000,  and  matnring  ten  and  twenty  years 
after  diite,  with  interest  thereon,  payable  semi-annnally.  In  the 
year  18(18  the  plaintiff  instituted  actions  of  trespass  on  the  case  in 
the  Circait  Court  of  Danville,  for  the  recovery  of  the  interest  which 
had  accrued  upon  these  notes  from  the  1st  day  of  January,  1865,  to 
the  1st  day  of  January,  1868.  The  cases  were  subsequently  re- 
moved to  the  Circuit  Court  of  Richmond.  At  the  June  term,  1873, 
of  that  court,  the  defendant,  in  addition  to  the  general  issue,  ten- 
dered two  pleas  of  usury  in  writing,  which,  on  motion  of  the  plain- 
tiff, were  rejected;  and  the  defendant  excepted. 

After  the  rejection  of  these  pleas,  it  was  agreed  by  the  parties 
that  a  jury  should  be  waived,  and  all  matters  of  law  and  of  fact 
submitted  to  the  court  upon  the  facts  agreed,  whereupon  the  court 
rendered  judgment  for  the  plaintiff.  To  that  judgment  a  writ  of 
error  was  awarded  by  a  judge  of  this  court. 

The  chief,  if  not  the  only  question  for  our  determination,  is  the 
right  of  the  town  of  Danville  to  rely  upon  the  defense  of  usuiy  in 
these  actions.  The  decision  of  that  question  depends  upon  an  act 
passed  March  22,  187-3,  and  found  in  the  Revised  Code  of  1873, 
page  544.  It  is  in  these  words:  ''No  corporation  shall  hereafter 
interpose  the  defense  of  usury  in  any  action;  nor  shall  any  bond, 
note,  debt  or  contract  of  such  corporation  be  set  aside,  impaired  or 
adjudged  invalid  by  reason  of  any  thing  contained  in  the  laws  pro- 
hibiting usury. '^  It  is  claimed  by  the  counsel  for  the  defendant, 
that  this  section  applies  only  to  causes  of  action  arising,  and  con- 
tracts made,  after  its  adoption ;  and,  consequently,  the  notes  or 
certificates  in  controversy  are  not  embraced  by  its  provisions.  The 
learned  counsel  relies  strongly  upon  the  well-settled  rule,  that  stat- 
utes are  to  be  construed  as  prospective  in  their  operation,  unless 
the  language  plainly  shows  the  intention  of  the  legislature  that 
they  should  have  a  retrospective  effect  In  support  of  this  view  he 
has  cited  numerous  authorities,  which  undoubtedly  sustain  the 
proposition  that  the  courts  will  not  so  construe  a  statute  as  to  give 
it  a  retrospective  operation,  unless  there  is  something  on  the  face 
of  tne  enactment  putting  it  beyond  a  doubt  that  such  was  the  pur- 
pose of  the  legislature.  Upon  this  point  there  can  be  no  solid 
ground  for  controversy.  The  question  is,  whether  the  present  en- 
actment furnishes  unmistakable  evidence  of  the  legislative  purpose 
to  give  it  a  retroactive  operation  and  effect. 
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It  will  be  observed  that  the  words  used  are  very  comprehensive. 
*'  No  corporation  shall  hereafter  interpose  the  defense  of  nsury  in 
0ny  action."  The  words  *'any  action"  necessarily  include  suits 
instituted  before  as  well  as  after  the  psissage  of  the  act.  There  is 
nothing  in  the  context  to  give  them  a  more  limited  operation.  The 
defense  is  prohibited  in  all  cases.  In  order  to  adopt  the  construc- 
tion insisted  on  by  the  defendant,  other  words  must  be  incorporated 
into  the  body  of  the  act  so  as  to  make  it  read,  "no  corporation 
shall  hereafter  interpose  the  defense  of  usury  in  any  action  \ipon  a 
contract  hereafter  made, "  But  clearly  the  legislature  did  not  in- 
tend so  to  confine  the  effect  of  the  enactment.  Had  such  been  the 
purpose,  nothing  would  have  been  easier  than  to  have  used  words 
appropriate  to  that  object.  If  any  doubt  upon  this  point  existed, 
it  will  be  removed  by  reference  to  the  next  clause  in  the  same  sec* 
tion:  **Nor  shall  any  bond,  note  or  debt,  or  contract  of  such  cor- 
poration, be  set  aside,  impaired  or  adjudged  invalid  by  reason  of 
any  thing  contained  in  the  laws  prohibiting  usury."  No  distinc- 
tion is  made  between  contracts  entered  into  before  and  after  the 
statute:  whenever  made,  they  shall  not  be  adjudged  invalid  by  rea- 
son of  any  thing  contained  in  the  usury  laws.  The  legislature 
having  thus  declared,  in  the  most  unequivocal  terms,  that  no  con- 
tract of  a  corporation  shall  be  deemed  invalid  because  it  may  be 
usurious,  it  is  impossible  for  the  courts,  without  the  grossest  per- 
version of  language,  to  hold  that  those  contracts  only  are  meant 
which  are  entered  into  after  the  law  is  passed. 

It  must  not  be  forgotten  that  the  first  clause  of  the  section, 
already  quoted,  is  a  literal  copy  of  a  New  York  statute  upon  the 
game  subject.  The  identity  of  language,  used  in  both  statutes, 
shows  that  the  framers  of  our  act  had  before  them  the  New  York 
law,  and  intended  to  adopt  it  without  change  or  qualification.  In 
Ourtis  V.  Leavitty  16  N.  Y.  1,  a  very  noted  case,  this  statute 
received  a  very  careful  consideration.  All  the  judges  agreed  in  giv- 
ing it  a  retrospective  effect,  so  that  securities,  to  an  amount  exceed- 
ing a  million  of  dollars,  were  held  to  be  valid,  though  utterly  void 
when  issued,  by  reason  of  the  usurious  taint  with  which  they  were 
infected. 

It  is  not  to  be  supposed  that  the  legislature  incorporated  in  to  our 
laws  an  important  statute  of  another  State  in  entire  ignorance  of 
the  interpretation  given  to  it  by  the  courts  of  that  State.  It  must 
be  presumed  rather,  that  the  legislature,  in  adopting  the  precise 
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phraseology,  intended  to  adopt  along  with  it  the  interpretatioii 
also. 

I  shall  have  occasion  hereafter  to  refer  to  a  nnmber  of  cases  in 
other  States,  involving  the  constitutionality  of  statutes  giving  valid- 
ity to  antecedent  usurious  contracts.  The  language  of  some  of 
these  statutes  is  certainly  not  more  comprehensive  than  that  of  our 
act;  and  yet  the  courts  there  experienced  no  difficulty  in  giving 
them  a  retrospective  operation  and  effect.  The  limits  assigned  to 
this  opinion  will  not  justify  any  citations  of  these  statutes.  I  must 
therefore  content  myself  with  this  simple  reference  to  them,  satis- 
fied that  upon  examination  they  will  sustain  the  view  I  have  taken. 

The  learned  counsel,  who  argued  the  case  here  for  the  defendant, 
referred  to  the  18th  section  of  chapter  16,  Code  of  1860.  The 
learned  counsel  ohviously  did  not  attach  much  importance  to  this 
section,  although  it  seems  to  have  been  relied  upon  elsewhere  as 
decisive  of  the  case.  I  do  not  give  the  exact  words  of  the  section, 
but  it  substantially  provides  that  no  new  law  shall  be  construed  to 
repeal  a  former  law  as  to  any  act  done,  or  right  accrued,  under  the 
former  law,  or  in  any  way  whatever  to  affect  any  act  done,  or  right 
accrued  under  the  former  law. 

In  construing  this  section,  it  is  necessary  to  consider  also  the 
preceding  one,  which  provides  that  this  rule  of  construction  shall 
not  be  adopted,  if  it  would  be  inconsistent  with  the  manifest  inten- 
tion of  the  legislature.  In  other  words,  the  two  sections  taken  to- 
gether mean  no  more  than  that  a  new  law  shall  not  be  construed  to 
affect  any  right  accrued  under  a  former  law,  unless  such  is  the 
manifest  purpose  of  the  legislature.  A  rule  of  construction  which 
would  always  prevail  in  regard  to  vested  rights  of  a  civil  character 
independently  of  any  statutory  enactment  on  the  subject. 

Now  if  the  view  already  presented  in  regard  to  the  statute  of 
March  23,  1873,  be  correct,  if  that  statute  is  plainly  retroactive  in 
its  operation,  and  was  so  intended  by  the  legislature,  then  the  18th 
section  docs  not  apply  to  it,  because  it  would  be  inconsistent  with 
the  manifest  purpose  of  the  legislature  to  give  it  such  application. 
To  adopt  any  other  rule  would  be  to  declare  that  one  legislature 
having  adopted  a  general  statutory  rule  of  construction,  no  suo- 
oeeding  legislature  is  authorized  to  depart  from  that  rule. 

It  is  worthy  of  observation  that  the  provisions  of  the  ISth  sec- 
tion were  taken  from  the  Revised  Statutes  of  New  York  and  Massa- 
chusetts.     The  35th  section  of  the  New  York  statutes,  althous^h 
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not  identical  with  the  language  of  the  18th,  is  substantially  the 
same  in  its  operation  and  effect.  That  section,  the  35th,  was  in 
force  long  anterior  to  the  case  of  Curtis  v.  Leaviti,  and  yet  the 
Supreme  Court  of  New  York  did  not  regard  it  sufficient  to  prerent 
the  retroactiye  operation  of  their  statute  in  relation  to  the  defense 
of  usury  by  corporations.  As  already  stated,  the  first  clause  of 
our  act  is  a  literal  copy  of  the  New  York  statute. 

For  these  reasons  I  am  satisfied  that  all  contracts  of  corporations, 
whether  entei*ed  into  before  or  subsequent  to  the  passage  of  the 
act  in  question,  must*  be  held  to  be  comprehended  by  its  proyisions. 
Thus  construed,  is  the  act  constitutional?  This  is  the  important 
question  for  our  consideration.  When  this  subject  was  first  under 
discussion  my  own  convictions  were  very  decided  that  this  legisla- 
tion could  not  and  ought  not  to  be  sustained,  as  applied  to  antece- 
dent contracts.  It  seems  to  me  not  only  unjust,  but  contrary  to 
the  first  principles  of  the  constitution,  for  the  legislature  to  at- 
tempt to  diyest  a  right  accrued  under  existing  laws;  and  it  mat- 
tered but  little  whether  it  was  a  right  to  defeat  an  action  or 
maintain  it;  to  prevent  a  recovery  or  enforce  it.  And  although  no 
specific  provision  of  the  constitution  could  be  shown  expressly  for- 
bidding such  legislation,  it  had  the  appearance  of  being  repugnant 
to  the  entire  spirit  and  scope  of  that  instrument 

Subsequent  investigation  has,  however,  satisfied  me  that  my  own 
views  on  this  subject  were  in  conflict  with  the  opinions  of  many 
able  judges  and  commentators,  and  an  imposing  array  of  well-con- 
sidered  cases. 

The  reasoning  employed  in  these  cases,  though  not  always  satis- 
factory, and  the  great  weight  of  authority  upon  the  subject,  have 
at  least  created  doubts  and  difficulties  in  my  own  mind,  which  ought 
to  be  controlling  in  passing  upon  an  act  of  the  legislative  depart- 
ment. A  conscientious  judge  will  not,  in  the  face  of  a  current  of 
authorities,  almost  uniformly  tending  in  the  same  direction,  pro- 
nounce against  the  constitutionality  of  a  law  unless,  upon  full 
examination,  his  conviction  is  very  clear  that  it  is  plainly  repugnant 
to  the  constitution.  When  he  finds  himself  opposed  by  a  long 
array  of  distinguished  names;  when  he  sees  that  the  wisdom  of 
the  legislature  and  the  learning  of  the  judiciary  are  against  him, 
he  ought  to  retrace  his  steps,  re-examine  his  ground,  and  ascertain^ 
if  possible,  whether  there  is  not  some  radical  defect  in  the  process 
of  reasoning  by  which  he  has  reached  his  conclusion.    He  should 
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be  careful  to  inqairc  whether  indeed  he  is  not  substituting  his  own 
preconceived  opinions  of  what  may  be  right  and  proper  in  tlie  par- 
ticular  case;  as  a  rule  or  standard  for  the  determination  of  a  mere 
question  of  constitutional  power.  It  should  never  be  forgotten 
that  the  courts  cannot  deny  validity  to  an  act  of  the  legislature, 
because  it  may  seem  to  the  judges  that  injustice  has  been  done  or 
sonnd  policy  disregarded.  As  has  been  well  said,  the  judiciary 
cannot  run  a  race  of  opinion  with  the  law-making  power  upon 
points  of  right,  reason  and  expediency.  Cooley  on  Con.  L.  168. 
Such  an  assumption  would  lead  to  dangerous  Conflicts  of  authoriiy, 
and  practically  result  in  the  absorption  by  the  judiciary  of  the 
other  great  departments  of  the  government. 

The  legislature  represents  the  sovereign  authority  of  the  people, 
except  so  far  as  restrictions  are  enforced  by  the  constitution  in 
express  terms  or  by  strong  implication.  We  look  to  the  constitu- 
tion of  the  State  not  for  grants  of  power  but  for  limitations.  When 
the  prohibition  is  not  found  in  the  language  of  that  instrument,  or 
in  its  framework  and  general  arrangement,  there  is  no  solid  ground 
to  pronounce  the  enactment  void.  The  infraction  must  be  clear 
and  palpable.  In  the  language  of  Judge  Marshall,  the  question 
whether  a  law  be  void  for  its  repugnancy  to  the  constitution  is  at 
all  times  a  question  of  much  delicacy,  which  ought  seldom,  if  ever, 
to  be  decided  in  the  affirmative  in  a  doubtful  case.  The  opposition 
between  the  constitution  and  the  law  should  be  such,  that  the  judge 
feels  a  strong  and  clear  conviction  of  their  incompatibility  with 
each  other.    Fletcher  v.  Peck,  6  Cranch,  87,  128. 

Bearing  these  principles  in  mind,  we  are  to  consider  whether  the 
statute  already  cited  is  repugnant  to  the  constitution  of  the  United 
States  or  of  the  State  of  Virginia.  Two  provisions  of  the  constitu- 
tion of  the  dnited  States  have  been  invoked  as  prohibitive  of  this 
sort  of  legislation.  One  of  these  is  the  clause  declaring  that  no 
State  shall  pass  any  ex  post  facto  law.  In  answer  to  this,  it  is  suf- 
ficient to  say,  that  the  phrase  ex  post  facto  law,  as  used  in  the 
constitution,  is  not  applicable  to  civil,  but  only  to  criminal  and 
penal  laws,  which  impose  a  punishment  for  previous  acts  which 
were  not  punishable  at  all  when  committed,  or  not  punishable  to 
the  extent  or  in  the  manner  prescribed.  So  that  ex  post  facto  laws 
relate  to  penal  and  criminal  proceedings  which  infiict  punishment 
or  forfeitures,  and  not  to  civil  proceedings  which  afiect  private 
rights  retrospectively.     This  doctrine  has  been  solemnly  settled  by 
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the  Sapreme  Court  in  numerous  cases^  and  is  now  the  accepted  rule 
of  construction.  Oalder  y.  Bull,  3  Dall.  386;  Watson  y.  Mercer,  8 
Pet.  88,  110. 

The  other  provision  of  the  constitution  relied  upon  is  that  which 
prohibits  a  State  from  passing  any  law  impairing  the  obligation  of 
a  contract.  It  seems  very  clear,  however,  that  the  statute,  so  far 
from  invalidating  the  contract,  upholds  and  sustains  it.  In  the 
ease  of  Satterlee  v.  Matthewson,  2  Pet.  380,  Mr.  Justice  Washikg- 
TOK,  commenting  upon  an  act  of  the  Pennsylvania  legislature,  to 
which  the  same  objection  was  urged,  said:  '^  Now  this  law  may  be 
censured  as  an  unwise  and  unjust  exercise  of  legislative  power,  as 
retrospective  in  its  operation,  as  the  exercise  by  the  legislature  of 
judicial  functions,  and  as  creating  a  contract  where  none  previously 
existed.  All  this  may  be  admitted,  but  the  great  question  which 
we  are  now  considering  is,  does  it  impair  the  obligation  of  a  con- 
tract? It  is  not  easy  to  perceive  how  a  law  which  gives  validity  to 
a  void  contract  can  be  said  to  impair  the  obligation  of  that  con- 
tract. It  cannot  be  intended  that  to  create  a  contract  between  the 
parties  where  none  existed,  and  to  impair  one,  mean  the  same 
thing." 

This  case,  and  indeed  all  the  cases,  establish  the  position  that 
even  though  a  statute  may  take  away  vested  rights  by  reason  of  its 
retrospective  operation,  it  cannot,  for  that  reason  merely,  be  treated 
as  repugnant  to  any  provision  contained  in  the  constitution  of  the 
United  States.  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
420.  In  considering  this  question,  then,  I  think  we  may  safely 
discard  from  our  view  the  constitution  of  the  United  States. 

The  next  inquiry  is  as  to  the  constitution  of  Virginia.  Is  the 
statute  in  contravention  of  any  of  its  provisions?  I  do  not  under- 
stand the  learned  counsel  for  the  defendant  as  contending  that  the 
act  in  question  violates  any  specific  provision  of  that  instrument. 
His  proposition  is,  substantially,  that  the  contract  here,  when  made, 
was  usurious  and  void;  and  there  was  then  vested  in  the  defendant 
a  right  so  to  declare  it;  that,  by  the  statute  now  under  considera- 
tion, he  has  been  deprived  of  this  right;  that  a  law  which  thus  takes 
away  a  valuable  and  a  vested  right  is  an  exercise  of  arbitrary  power, 
unjust  in  itself,  and  contrary  to  the  fundamental  principles  of  the 
social  compact. 

Now,  let  it  be  conceded  there  are  restrictions  upon  the  legislative 
power  not  found  expressly  enumerated  in  the  constitution;  that  a 
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law  may  not  infringe  upon  any  specific  proTision  of  that  instru- 
ment and  yet  it  may  inyolve  so  flagrant  an  abuse  of  power  that  it 
is  the  imperative  duty  of  the  judiciary  to  interpose  and  arrest  its 
execation;  still  it  must  be  also  conceded  that, when  we  depart  from 
the  express  limitations  of  the  constitution,  and  venture  into  the 
vast  and  unexplored  region  of  implied  restrictions,  the  legislative 
usurpation  ought  to  be  very  clear,  palpable  and  oppressive  to  justify 
the  interposition  of  the  judiciary.  All  admit  that  it  is  not  compe- 
tent for  the  legislature,  by  retroactive  laws,  to  interfere  with  vested 
rights.  But  the  inquiry  still  recurs,  what  are  these  vested  rights 
that  are  secure  against  legislative  invasion;  that  the  legislature  has 
the  constitutional  power  to  pass  retrospective  laws,  laws  affecting 
vested  rights,  no  one  will  deny  who  is  familiar  with  the  jurispru- 
dence of  the  country.  According  to  Chancellor  Ebnt,  statutes  which 
go  to  confirm  existing  rights  and  in  furtherance  of  the  remedy,  by 
curing  defects  and  adding  to  the  means  of  enforcing  existing  obli- 
gations, have  been  held  clearly  valid,  when  just  and  reasonable, 
and  conducive  to  the  general  welfare,  even  though  they  might  in 
some  degree  infringe  upon .  vested  rights.  1  Eenfs  Com.  456; 
Underwood  v.  Lilly,  10  Serg.  &  Eawle,  101;  T(Ue  v.  Stoolzfoos,  16 
id.  36;  BUahney  v.  F.  and  M.  Bank,  17  id.  64;  Hepburn  v.  Cwrte^ 
7  Watts,  300;  Poster  v.  Essex  Bank,  16  Mass.  245;  OrimUal  Bank 
V.  Freeze,  18  Me.  109;  Townsend  v.  Townsend,  Peck  (Tenn.),  1; 
Bell  V.  Perkins,  id.  266;  State  v.  BerrnudeZy  12  La.  362;  Syra- 
cuse Gity  Bank  v.  Davis,  16  Barb.  188;  Rich  v,  Flanders,  39  N.  H, 
304;  Schenley  v.  Commo7iwealth,  36  Penn.  St.  29;  Goshen  v.  Stim- 
ington,  4  Conn.  209;  Wilkinson  v.  Leland,  2  Pet.  627;  Langdan  v. 
Strong,  2  Vt.  234;   Watson  v.  Mercer,  8  Pet  88- 

In  his  work  on  constitutional  limitation^  Judge  Coolst  enumer- 
ates a  number  of  retrospective  statutes,  the  constitutionality  of 
which  is  almost  universally  conceded.  Among  these  are  statutes 
validating  antecedent  illegal  marriages,  confirming  city  ordinances 
which  had  failed  to  take  effect  for  want  of  registration,  and  by 
reason  of  such  confirmation  establishing  liens  for  tax  assessment 
upon  private  property,  statutes  abolishing  penalties  and  forfeitures, 
and  taking  away  rights  of  appeal  in  pending  cases;  all  of  which, 
in  a  greater  or  less  degree,  interfere  with  vested  rights.  After 
citing  these  and  other  illustrations  of  retrospective  laws,  the  author 
proceeds  as  follows: ''  On  the  same  principle  legislative  aots  validat- 
ixig  invalid  contracts  have  been  sustained,  when  these  acts  go  no 
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farther  than  to  bind  a  party  by  a  contract  which  he  has  attempted 
to  enter  into,  but  which  was  invalid  by  reason  of  some  personal 
inability  on  his  part  to  make  it,  or  through  neglect  of  some  legal 
formality,  or  in  consequence  of  some  ingredient  in  the  contract 
forbidden  by  law,  the  question  which  they  suggest  is  one  of  policy 
and  not  of  constitutional  power/'    Gooley,  373-4. 

In  support  of  this  view  the  learned  author  mentions  a  number  of 
cases,'some  of  which  I  shall  have  occasion  to  consider  in  the  course 
of  tills  opinion.  One  of  the  most  important  of  these  is  the  case  of 
Ourtis  Y.  Leavitty  15  N.  Y.  1,  heretofore  mentioned  in  another 
oonnection,  justly  celebrated,  not  only  for  the  variety  and  import- 
ance of  the  questions  involved  and  the  magnitude  of  the  subject  of 
controversy,  but  for  the  vast  ability  and  learning  employed  in  the 
discussion  by  both  bench  and  bar.  Mr.  Justice  Page  said,  p.  229  : 
**  The  defense  of  usury  is  in  the  nature  of  a  penalty  or  forfeiture, 
and  may  at  any  time  be  taken  away  by  the  legislature  in  respect  to 
previous  as  well  as  subsequent  contracts,  without  trenching  upon 
any  vested  rights.  A  proposition  that  a  party  can  have  a  vested 
right  in  enforcing  a  penalty  or  forfeiture,  against  which  it  is  the 
office  of  a  court  of  equity  to  relieve,  is  a  legal  solecism.  Statutes 
of  usury  are  highly  penal  in  their  character,  and  the  defense  of 
usury  has  always  been  regarded  as  an  unconscientious  defense,  and 
has  never  received  the  favor  of  either  courts  of  law  or  equity.'' 
All  the  judges  sitting,  seven  in  number,  concurred  substantially  in 
this  view.  Among  these  were  Judges  Sblden  and  Oomstogk,  uni- 
versally respected  for  their  soundness  of  judgment  and  the  extent 
and  variety  of  their  legal  attainments.  The  former  said  :  ^^  Usury 
being  a  mere  statutory  defense,  not  founded  upon  any  common 
law  right,  either  legal  or  equitable,  it  was  clearly  within  the  power 
of  the  legislature  to  take  it  away."  See  also  Washbume  v.  Prank' 
Un,  13  Abb.  Pr.  140,  and  35  Barb.  599. 

The  decisions  of  the  Ohio  courts  are  in  entire  harmony  with 
those  of  New  York.  I  do  not  deem  it  necessary,  however,  to  do 
more  than  make  a  brief  reference  to  the  case  of  Lewis,  trustee^  v. 
McElwain.  16  Ohio,  347,  599.  It  seems  that  the  Mechanics  and 
Traders'  Bank  of  Gincinnati  was  an  unauthorized  banking  com- 
pany, and  all  bills  and  notes  made  for  the  purpose  of  being  dis- 
counted there  were  declared  to  be  nnlawful  and  utterly  void.  The 
bank  transferred  all  its  assets  to  a  trustee,  including  notes  lis- 
counted  there  in  violation  of  law.  '  The  legislature  of  Ohio  passed 
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an  act  authorizing  the  trustee  to  institute  suit  upon  these  notes  in 
his  own  name  against  the  debtors ;  and  it  was  further  prorided  it 
should  not  be  lawful  for  the  debtors  to  set  up  in  their  defense  that 
these  notes  were  void  on  account  of  being  in  violation  of  any  statute 
law  of  the  State^  or  on  account  of  their  being  contrary  to  public 
policy.  It  was  objected  that  this  legislation  was  unconstitutional, 
inasmuch  as  the  effect  would  be  to  give  validity  to  contracts  illegal 
and  void  under  laws  in  force  when  they  were  made.  Hitohcock, 
J.y  speaking  for  the  courts  said  :  '^I  can  never  consent  to  declare 
an  act  of  the  legislature  void  on  account  of  violating  the  constitu- 
tion, unless  it  is  palpably  both  against  the  letter  and  spirit  of  that 
instrument.  So  long  as  there  is  the  least  doubt  upon  the  subject 
the  law  must  be  enforced.  Now  what  provision  of  the  constitution 
of  Ohio  is  violated  by  this  law?  Certainly  it  violates  no  contract. 
Its  very  object  is,  that  the  contract  may  be  enforced.  But  it  is 
said  to  be  a  law  retrospective  in  its  character.  I  find  nothing  in 
the  constitution  prohibiting  retrospective  laws.  The  enactment  of 
ex  post  facto  laws  is  prohibited,  not  retrospective.  Such  laws  may 
be  impolitic,  but  with  this  as  a  judge  I  have  nothing  to  do.  This 
law  interferes  with  no  vested  rights.  It  merely  compels  men  to  do 
justice." 

The  case  of  Parmdee  v.  Lawrence,  decided  by  the  Supreme 
Court  of  Illinois,  and  reported  in  48  HI.  331;  the  case  of  Andrews 
V.  Ritssell,  7  Blackf.  474,  decided  by  the  Supreme  Court  of  Indi- 
ana, and  the  case  of  Woodruff  v.  Scruggs,  27  Ark.  26,  all  involved 
the  constitutionality  of  statutes  giving  validity  to  antecedent 
usurious  contracts.  In  each  case  the  enactment  was  strongly 
assailed  as  trenching  upon  vested  rights,  and  in  each  case  its  valid- 
ity was  fully  sustained  by  the  court. 

The  decisions  of  the  Maryland  courts  accord  with  those  already 
cited.  Baugher  v.  Nelson,  9  Gill,  299,  is  an  example.  In  that 
case  the  point  was  made  that  the  contract  was  void  for  usury,  and 
there  was  vested  in  the  defendant  a  right  so  to  declare  it  Mr. 
Justice  Mabtik,  in  answering  this  objection,  said  :  *' When  vested 
rights  are  spoken  of  by  the  courts  as  being  guarded  against  legis- 
lative interference,  thgy  mean  those  rights  to  which  a  party  may 
adhere,  and  upon  which  he  may  insist  without  violating  any  prin- 
ciples of  sound  morality.  In  the  language  of  Judge  Dukoak,  in 
SaUerlee  v.  Matthewson,  16  Serg.  &  Rawle,  191,  there  can  be  no 
vested  right  to  do  wrong.    In  the  nature  of  things  there  can  be  no 
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Tested  right  to  violate  a  moral  duty  or  to  resist  the  performaLce  of 
a  moral  obligation.'^   See,  also,  Nelson  t.  ffardesty,  1  Md.  Gh   56. 

The  Connectioat  decisions  proceed  upon  the  same  ground.  In 
Ooshen  y.  Stonington,  4  Conn.  209,  Hosmeb,  C.  J.,  in  comment- 
ing upon  a  statute  prohibiting  the  defense  of  usury  as  against  ante- 
cedent  contracts,  said  :  ''It  was  no  violation  of  the  constitution: 
it  was  not  a  novelty,  such  exercises  of  power  having  been  frequent, 
and  the  subject  of  universal  acquiescence;  and  no  injustice  can 
arise  from  having  given  legal  efficacy  to  voluntary  engagements, 
and  from  accompanying  them  with  the  consequences  they  always 
import." 

These  questions  and  others  of  a  like. character  have  been  perhaps 
more  carefully  considered  and  oftener  decided  by  the  courts  of 
Pennsylvania  than  in  any  other  State.  In  a  long  train  of  decisions 
pronounced  by  the  ablest  jurists  of  that  State,  legislation  of  this 
kind  has  been  fully  sustained  as  in  entire  conformity  with  both 
federal  and  State  constitutions.  I  refer  particularly  to  the  cases  of 
Hess  V.  Werts,  4  Serg.  &  Bawle,  356 ;  Satterlee  v.  Matthewson,  16 
id.  169;  Bleahney  et  al.  v.  Farmers  and  Mechanics^  Bank  of  Oreen- 
•asthy  17  id.  64. 

To  these  cases  may  be  added  decisions  of  the  Supreme  Courts  of 
New  Jersey,  Michigan  and  Iowa.  These  decisions  do  not  involve 
the  precise  points  arising  in  the  present  case  ;  but  the  principles 
they  announce  apply  to  the  statute  in  question,  and  fully  sustain  its 
constitutionality.  State  v.  City  of  Newark^  3  Dutch.  186  ;  Gibson 
V.  Hihbardy  13  Mich.  215 ;  Harris  v.  Rutledge,  19  Iowa,  389  ;  Stats 
V.  Squires,  26  id.  340. 

It  thus  appears  that  the  constitutionality  of  this  legislation,  or 
legislation  of  a  like  character,  has  been  affirmed  by  learned  judges 
and  commentators,  ^y  the  Supreme  Courts  of  ten  States,  and 
the  declared  wiU  of  ten  legislatures,  besides  that  of  Vir- 
ginia. Against  this  formidable  array  of  authorities  what  have 
we  ?  The  learned  counsel  for  the  defendant  has  cited  a 
number  of  cases  supposed  to  give  countenance  to  his  position ; 
but  it  will  be  found  upon  a  careful  examination  that  very  few  of 
them  have  any  direct  bearing  upon  the  point  in  controversy  here. 
The  New  York  decisions  referred  to  relate  principaUy  to  statutes 
affecting  the  vested  rights  of  husbands  in  the  estates  of  their  wives. 
They  do  not  in  the  least  conflict  with  the  doctrines  laid  down  in 
Curtis  V.  Leavitt. 
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The  oaaes  in  the  Sapreme  Court  of  the  United  States  do  not  touch 
the  point  under  consideration.  The  only  prorince  of  that  conrt  is 
to  inquire  whether  the  statute  is  in  conformity  with  the  constitu- 
tion of  the  United  States.  If  it  is,  that  court  will  not  pronounce 
against  its  validity,  because  it  is  repugnant  to  the  constitution  of 
the  State. 

The  cases  from  Massachusetts  and  Mississippi  upon  which  so 
much  reliance  is  placed  were  decided  upon  statutes  which  at- 
tempted  to  reyiye  certain  causes  of  action  already  barred  by  limita- 
tion. Legislation  of  this  kind  has  been  generally  considered  an 
unconstitutional  interference  with  vested  rights.  The  reason  is 
apparent  and  is  well  understood.  The  statutes  of  limitation  are 
essentially  statutes  of  repose;  they  are  founded  upon  the  idea  that 
the  party  affected  has  had  full  opportunity  to  try  his  right;  that  he 
has  lost  it  by  his  own  conduct,  and  he  has  thus  vested  in  his  adver- 
sary a  right  of  property  as  complete  and  perfect  as  if  bestowed  by 
grant.  It  has  been  very  justly  observed,  that  after  the  bar  is  com- 
plete, parties  are  justified  in  forbearing  to  take  and  preserve  evi- 
dence, and  to  retain  proofs  and  vouchers,  as  they  otherwise  would; 
and  they  feel  and  act  upon  the  conviction  that  tlie  cause  of  action 
is  at  an  end.  '*  The  act  of  limitations  is  therefore  a  law  of  pre- 
sumptions: it  presumes  evidence  from  length  of  time  which  cannot 
now  be  produced;  payments  which  cannot  now  be  proved;  releases 
which  cannot  now  be  shown."  Barf-on,  lessee,  v.  Shall,  Peck,  215; 
Wright  v.  Oakley,  5  Mete.  410. 

These  considerations  are  sufficient  to  show  that  the  principles 
which  apply  to  rights  vested  by  reason  of  the  operation  of  the  stat- 
utory limitation  have  no  just  application  to  laws  giving  effect  to 
the  contract  of  parties  affected  by  the  taint  of  usury.  We  aro 
told,  however,  that  the  laws  in  force  when  and  where  the  contract 
is  made  enter  into  and  constitute  a  part  of  it,  and  consequently  the 
legislature  is  not  authorized  so  to  change  or  modify  those  la^s  as 
to  affect  rights  vested  under  them.  This  is  a  very  just  principle 
in  some  cases.  But  it  does  not  admit  of  universid  application. 
No  one  seriously  maintains  that  the  statutes  of  limitation  in  force 
when  a  contract  is  made,  or  the  laws  authorizing  imprisonment  for 
debt  or  distress  for  rent,  constitute  a  part  of  the  contract.  And 
yet  they  confer  important  rights,  and  it  is  fairly  to  be  presumed. 
in  many  cases,  parties  contract  with  reference  to  them.  They  are, 
however,  often  changed  and  even  abolished  at  the  pleasure  of  ihb 
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legislature,  without  a  question  of  the  constitutional  power  to  affect 
existing  causes  of  action. 

The  cases  decided  by  the  Supreme  Court  of  the  United  States^  to 
which  reference  has  been  made,  only  affirm  the  doctrine  that  the 
laws  in  existence,  when  a  contract  is  made,  so  far  enter  into  and  be- 
come a  part  of  it  that  they  cannot  be  changed  or  abolished  to  the 
extent  of  depriying  a  party  of  all  remedy  to  enforce  the  contract. 
This  is  a  well-established  principle,  universally  recognized  by  the 
courts.  It  proceeds  upon  the  obvious  ground  that  to  take  away 
the  remedy  entirely  is,  in  effect,  to  impair  the  obligation  of  the 
contract.  To  impair  the  obligation  of  a  contract  is  one  thing;  to 
afford  a  remedy  for  enforcing  it,  where  none  previously  existed,  is 
another  and  very  different  thing.  In  Sedgwick's  Treatise  on  Con- 
stitutional Law,  page  406,  it  is  laid  down  that  the  legislature  is 
competent  to  give  a  statute  a  retrospective  operation  unless  it  vio- 
lates that  provision  of  the  federal  constitution  relating  to  ex  post 
facto  laws  and  the  obligation  of  contracts,  or  unless  it  is  repugnant 
to  some  express  provision  of  the  State  constitution,  or  unless  it 
interferes  with  vested  rights  of  property,  so  as  not  to  come  witliin 
the  proper  limits  of  the  law-making  power.  Independently  of 
these  exceptions,  retrospective  laws  are  within  the  scope  of  the  leg- 
islative authority,  and  the  judiciary  will  not  interfere  with  thenu 
Now,  it  is  very  clear  that  statutes  taking  away  the  defense  of  usury 
as  against  antecedent  contracts  are  not  included  in  either  of  the  ex- 
ceptions mentioned.  As  has  already  been  seen,  they  do  not 
infringe  upon  the  federal  constitution,  they  certainly  do  not  violate 
any  express  provision  of  the  State  constitution,  and  it  is  equally 
clear  they  do  not  interfere  with  any  vested  right  of  property. 

The  usury  laws  are  founded  upon  considerations  of  public  policy. 
They  are  modified  from  time  to  time,  and  even  abolished,  as  the 
popular  sentiment  may  dictate,  or  the  public  interest  require.  In 
Virginia,  these  laws  have  undergone  frequent  changes  in  the  last 
few  years.  In  other  States,  parties  are  left  free  to  regulate  the 
subject  at  their  discretion,  with  a  statute  fixing  the  rate  of  interest 
in  the  absence  of  any  express  agreement  If  no  law  upon  the  sub- 
ject existed,  no  one  questions  that  any  rate  agreed  upon  by  the  par- 
ties would  be  lawful  and  enforced  by  the  courts.  The  statutes  upon 
this  subject  are  regarded  as  purely  remedial,  and  subject  to  the 
modification  and  control  of  the  legislative  department,  even  as 
applied  to  past  transactions.    This  is  the  view  of  the  courts  and 
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legislatures^  not  only  in  modem  times^  bat  seems  also  to  have  pre- 
vailed in  the  earlier  history  of  the  State.  By  the  act  of  1734,  usu- 
rious contracts,  made  previous  to  the  1st  of  November,  1734,  were 
legalized  to  the  point  of  principal  and  lawful  extent.  We  have  no 
means  of  ascertaining  whether  the  constitutionality  of  this  statute 
was  ever  called  in  question.  The  presumption  is  that  it  was  n  jt,  as 
the  legislature  fourt<>en  years  after,  in  1748,  re-enacted  identically 
the  same  provision. 

Now  it  is  very  clear  that  the  contract  being  an  entire  thing,  the 
promise  of  the  debtor  to  pay  the  principal  and  lawful  interest  can- 
not be  separated  from  the  promise  to  pay  the  usurious  premium. 
In  either  case  the  promise  is  utterly  void.  If,  therefore,  the  legis- 
lature may  legalize  the  contract  as  to  the  principal  and  lawful 
interest,  it  may  legalize  it  as  to  the  excess.  If  it  may  take  away 
the  defense  of  usury  as  to  part,  it  may  do  so  as  to  the  entire  con- 
tract. Courts  of  equity  effect  substantially  the  same  results  con- 
templated by  these  early  statutes,  in  requiring  the^  payment  of  the 
principal  and  lawful  interest  as  a  condition  of  relief;  and  this,  too, 
in  direct  opposition  to  the  statute  forfeiting  the  entire  debt.  In- 
deed the  charge  is  sometimes  made  that  the  equity  courts  repeal 
the  statutes  prohibiting  usury.  May  not  the  law-making  power 
apply  the  same  rule  to  the  common -law  courts;  may  it  not  clothe 
these  courts  with  like  jurisdiction  and  authority  to  administer  relief 
in  the  mode  exercised  by  the  equity  courts i'  K  indeed  it  may  pre- 
scribe that  the  defense  of  usury  shall  be  taken  away  as  to  the  prin- 
cipal and  lawful  interest,  it  may  declare  that  the  defense  shall  not 
be  made  at  all. 

Under  one  section  of  the  statute  prohibiting  usury,  if  the  bor- 
rower exhibits  his  bill  and  calls  for  discovery,  he  is  relieved  upon 
the  payment  of  the  principal  without  interest.  If  he  does  not  seek 
a  discovery,  but  asks  for  an  injunction  to  prevent  a  sale  of  prop- 
erty, and  is  full-handed  with  proof,  he  is  released  from  the  pay- 
ment of  both  principal  and  interest.  There  can  be  no  question,  I 
imagine,  but  that  this  relief  may  be  varied  at  the  pleasure  of  the 
legislature,  and  that  it  may  be  applied  alike  to  antecedent  and  to 
subsequent  transactions.  The  statutes  against  usury  are  regarded 
in  Virginia  as  highly  penal  in  their  character.  In  Brockenbrough*s 
Executors  Y  Spindles  Administrators,  17  Gratt.  21,  32,  the  president 
of  this  court  said:  **  However  small  the  amount  of  usurious  interest 
contracted  for,  and  however  large  the  amount  of  money  loaned,  the 
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sontract  is  declared  yoid>  and  the  lender  forfeits  the  whole  amount 
of  the  debt  and  interest." 

In  Orenshaw^s  Admr.  y.  ClarJcy  5  Leigh^  65,  72,  Jndge  Cabb 
speaks  of  the  loss  of  the  debt  as  a  seYere  p&ndlty,  not  to  be  inflicted 
without  clear  and  strong  proof.  And  in  the  same  case  Jndge 
TucKEB  said*:  "The  defense  goes  not  merely  to  absolve  the  debtor 
from  nsurions  gain,  but  to  vacate  the  contract  and  to  annihilate  the 
debt,  to  take  from  the  usurer  his  just  principal  and  interest,  and 
put  it  in  the  coffer8*of  the  debtor  to  whom  it  does  not  fairly  be- 
long." 

These  citations  sufficiently  show  the  light  in  which  the  defense 
of  usury  has  been  regarded  in  Virginia,  and  that  the  loss  of  the 
debt  under  that  defense  is  treated  as  a  forfeiture  imposed  by  the 
stem  mandates  of  the  statute. 

There  may  be  cases,  but  I  have  not  seen  them  —  certainly  no 
well-considered  case  —  in  which  it  has  been  held  that  a  party  can 
have  a  vested  right  to  a  forfeiture,  contrary  to  the  express  terms  of 
the  contract,  even  where  the  forfeiture  results  from  a  violation  of 
an  agreement.  Courts  of  equity  often  relieve  against  it  upon  the 
application  of  the  debtor.  This  is  a  favorite  branch  of  equitable 
jurisdiction.  It  is  founded  upon  the  idea  that  although  the  legal 
right  to  the  forfeiture  is  complete,  the  creditor  shall  not  be  per- 
mitted to  avail  himself  of  it  for  the  purposes  of  injustice  and 
oppression.  This  is  certainly  an  interference  with  vested  rights, 
but  they  are  not  of  such  a  character  as  are  deemed  secure  against 
legislative  or  judicial  action.  In  the  language  of  the  Supreme 
Court  of  New  Jersey,  "  Courts  do  not  regard  rights  as  vested  con- 
trary to  the  justice  and  equity  of  the  case." 

In  the  case  of  Foster  and  others  v.  Essex  Banky  16  Mass.  245,  it 
was  urged  that  a  statute  giving  a  right  of  action  against  certain 
debtors,  which  had  been  lost  by  the  expiration  of  the  bank  charter, 
was  retrospective  and  void.  Pabkeb,  J.,  said:  "  The  statute  does 
not  interfere  with  any  of  the  privileges  secured  by  the  charter, 
unless  it  be  considered  a  privilege  to  be  secured  from  the  payment 
of  debts  or  the  performance  of  oontracts;  and  this  is  a  kind  of 
privilege  which  we  imagine  the  constitution  was  not  intended  to 
secure.  The  truth  is,  there  is  no  such  thing  as  a  vested  right  to 
do  wrong." 

Unless  we  suppose  it  is  the  deliberate  purpose  of  the  debtor  when 
he  borrows  the  money  never  to  retnm  it,  the  only  effect  of  the 
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statute  is  to  compel  him  to  do  what  he  intended  and  agreed  to  do 
at  the  time  of  entering  into  the  contract.  It  is  a  legislative  decla- 
ration that  the  forfeiture  shall  not  be  enforced.  It  leayes  the 
contract  to  be  executed  according  to  its  terms  and  the  original  in- 
tention of  the  parties.  It  violates  no  vested  right,  unless  it  can 
be  considered  a  vested  right  of  the  leaner  to  vacate  his  contract 
and  annihilate  his  debt  Clearly  this  is  not  the  kind  of  right  the 
constitution  was  designed  to  protect. 

This  conclusion  would  not  be  varied  in  the  slightest  degree  by 
the  passage  of  the  legislative  act  after  the  institution  of  the  suit. 
It  might  be  argued,  with  some  degree  of  plausibility,  that  the 
plaintiff,  having  brought  his  suit,  thereby  acquires  rights  which 
cannot  be  affected  by  subsequent  legislation;  but  it  is  difficult  to 
perceive  in  what  way  an  action  against  a  party  can  confer  upon 
him  rights  he  did  not  possess  independently  of  such  action.  If  the 
right  to  rely  upon  the  defense  of  usury  is  not  in  the  nature  of  a 
vested  constitutional  right,  secure  against  legislative  invasion,  the 
law-making  power  may  certainly  take  away  the  privilege  at  any 
time  before  its  actual  exercise  by  the  defendant. 

Upon  this  point  the  authorities  are  abundant  and  generally  uni- 
form. I  do  not  deem  it  necessary  to  do  more  than  refer  to  a  few 
of  the  most  important.  Butler  v.  Palmer,  1  Hill,  324,  330;  Stoe- 
ver  V.  ImmeUy  1  Watts,  258;  Curtis  v.  Leavitt,  15  N.  T.  1;  Batter- 
Ue  V.  Matthewson,  16  Serg.  &  Bawle,  169;  Sedgwick  on  Con.  Law. 
412. 

It  has  been  very  strongly  argued  that  this  law  involves  the  exer- 
cise of  judicial  functions  by  the  legislature.  This  objection  was 
suggested  in  some  of  the  cases  heretofore  mentioned.  In  others  it 
was  not  even  alluded  to.  In  none  of  them  does  it  seem  to  have 
received  much  attention,  or  to  have  been  considered  as  entitled  to 
much  weight. 

The  case  of  Chriffin^s  E^r  v.  Gunninghamy  20  Gratt.  31,  is,  how- 
ever, principally  relied  on  in  support  of  the  objection.  In  that 
case  a  majority  of  this  court  held  that  an  act  of  the  legislature  au- 
thorizing a  review,  after  the  term  was  ended,  of  the  decrees  and 
judgments  rendered  by  the  Court  of  Appeals,  which  sat  here  be- 
fore the  organisation  of  the  present  government,  was  in  the  nature 
of  a  judicial  act,  and  was  therefore  void.  This  decision  was  based 
npon  the  obvious  ground^  that  a  statute,  which  vacates  decrees  and 
judgments,  grants  new  trials,  or  authorizes  rehearings,  is  essen- 
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tially  judicial  in  its  character.     Such  an  act  is  the  very  essence  of 
judicial  power,  and  an  invasion  of  the  judicial  department. 

This  simple  statement  demonstrates  that  the  reasoning  advanced, 
and  the  doctrines  asserted  in  Griffin  v.  Cunningham,  have  no  ap* 
plication  to  the  subject  under  consideration.  It  is  proper  to  add 
that  two  of  the  judges,  Moncube  and  Akdersok,  did  not  concur 
with  the  majority  in  that  case.  They  were  of  opinion  that  the 
statute  was  in  every  view  constitutional  and  valid. 

All  will  concede  that  the  line  which  separates  judicial  from  leg- 
islative functions  is,  in  many  cases,  shadowy  and  indistinct,  so  that 
it  is  often  a  matter  of  real  difficulty  to  determine  within  which  of 
the  two  classes  a  particular  subject  falls. 

Statutes  affecting  limitation  of  actions,  statutes  relating  to 
frauds  and  perjuries,  to  the  admission  of  parol  and  written  evi- 
dence, statutes  relating  to  the  registration  of  deeds,  legalizing  judi- 
cial proceedings,  validating  defective  marriages,  and  a  multitude 
of  others,  apply  to  the  transactions  and  agreements  of  parties  rules 
of  decision  wholly  different  from  that  which  prevailed  when  the 
transactions  occurred  or  the  agreement  was  made.  And  yet  these 
statutes  have  been  fully  sustained  as  clearly  within  the  constitu- 
tional competency  of  the  law-making  department. 

The  courts  of  Pennsylvania  decided  that  the  relation  of  landlord 
and  tenant  could  not  exist  in  that  State  under  a  Connecticut  title. 
The  legislature  of  that  State  then  passed  an  act  which  provided 
that  such  relation  shall  exist  and  be  effectual  on  the  trial  of  cases 
then  pending  or  thereafter  instituted.  This  act  was  fully  sustained 
by  both  State  and  federal  courts,  and  was  actually  applied  to  suits 
or  a  suit  brought  before  its  enactment.  Judge  Cooley  expresses 
the  opinion  that,  as  the  purpose  and  intent  of  the  act  was  to  remove 
from  contracts  which  parties  had  made  a  legal  impediment  to 
their  enforcement,  there  would  seem  to  be  no  doubt,  in  the  light 
of  the  authorities,  that  the  conclusion  reached  was  the  only  just 
and  proper  one.    Satterlee  v.  Mathewson,  16  Serg.  &  Rawle,  169. 

That  case  goes  much  farther  than  is  necessary  for  the  purposes 
of  this.  There  the  statute  was  intended  to  apply  only  to  a  few 
oases;  here  it  is  general  in  its  character — applicable  to  all  the  con- 
tracts of  corporations  made  before  or  after  the  date  of  the  aci.  A 
law  which  prescribes  a  general  rule  for  the  adjudication  of  all  con- 
tracts of   a  certain  character  may,  in  its  retiospectiye  feature, 
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A£Fect  rested  rights;  but  clearly  it  does  not  inyolye  the  exercise  of 
judicial  functions. 

It  only  remains  to  consider,  very  briefly,  one  other  objection 
nrged  by  the  learned  counsel  for  the  defendant.  It  is  said  that 
the  law  does  gross  injustice  to  the  defendant.  I  must  confess  it 
does  not  so  appear  to  me.  None  of  those  considerations  which 
prompt  the  legislature  to  interpose  for  the  security  of  the  needy 
debtor  against  the  exactions  of  the  usurer  apply  to  corporations. 
As  a  general  rule,  they  sell  their  bonds  in  the  public  market,  for 
the  best  price  such  securities  will  command.  In  such  case  ther& 
is  no  demand  for  an  usurious  premium,  and  no  intention  to  com- 
mit usury;  but  a  fair  contract  of  purchase  and  sale  !;pon  terms 
believed  by  both  parties  to  be  just  and  legal.  Such  securities  are 
often  sought  for  as  safe,  judicious  and  permanent  investments, 
under  the  sanction  of  the  courts.  In  this  way  the  resources  and 
means  of  the  corporate  authorities  are  increased,  the  burdens  of 
excessive  taxation  avoided,  and  the  health,  the  comfort  and  pros- 
perity of  the  inhabitants  of  towns  and  cities  promoted  and  ex- 
tended by  the  establishment  of  useful  institutions,  valuable  works 
of  public  improvement  and  the  blessings  of  good  government. 
These  considerations  are  sufficient  to  show  that  the  defense  of 
usury  by  corporate  bodies  is  not  in  accordanoe  with  the  dictates  of 
justice  or  an  enlightened  public  policy.  The  legislature  might, 
therefore,  well  provide  that  no  such  defense  should  be  interposed 
in  any  action  against  them.  The  constitutional  power  being  con- 
ceded, there  is  no  valid  reason  why  the  prohibition  should  not 
extend  alike  to  antecedent  and  subsequent  contracts.  But,  if  I  am 
mistaken  in  this  view,  it  is  very  clear  that  the  injustice  or  im- 
policy of  a  law  is  not  a  matter  for  judicial  consideration.  In  no 
case  can  the  sanctity,  the  honesty  and  the  wisdom  of  the  legislature 
become  questions  of  judicial  cognizance.  We  must  take  the  law 
as  we  And  it.  We  must  treat  it  as  having  been  deliberately  con- 
sidered by  the  legislature;  all  its  provisions,  as  it  respects  their 
constitutionality  and  expediency,  thoroughly  examined  and  under- 
stood, and  Anally  receiving  the  enlightened  approval  of  the  execu- 
tive. Thus  regarding  it,  we  can  arrest  the  execution  of  the  law 
only  upon  a  clear  conviction  that  the  legislature  has  transcended  its 
constitutional  limits  in  the  enactment  Entertaining  no  such 
conviction  in  this  case,  we  are  constrained  to  affirm  the  judgment 
yf  the  Circuit  Court.  Judgment  affirmed. 
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A  mAterlBl  mlBrepreBentation  in  an  application  for  insnranoe  against  fire, 
whether  made  by  design  or  mistake,  will  avoid  the  policy,  thongh  an  imma- 
terial one  will  not.  But  if  the  description  of  the  property  is  by  the  terms 
of  the  policy  made  a  warranty,  it  is  a  condition  precedent,  and  any  mistake 
therein  will  avoid  the  policy. 

Where,  however,  the  insoiance  company,  not  relying  on  the  statements  of  the 
applicant,  sends  its  own  agent  to  examine  the  premises  to  be  insnred,  and 
the  agent,  having  done  so,  inserts  a  misdescription  in  the  policy,  which  is 
not  material,  e.  g,,  that  a  house  partially  bnOt  of  logs  and  weather-boarded 
is  a  frame  house,  the  company  will  be  liable  on  the  policy,  even  though 
there  is  a  warranty,  and  the  representations  of  the  insured,  made  in  good 
faith,  contributed  to  induce  the  mis-description. 

ACTION  upon  an  insurance  policy.     The  facts  saflBciently  ap- 
pear in  the  opinion.     The  judgment  below  was  in  favor  of 
plaintiff,  and  defendant  took  a  supersedeas  to  this  court 

Mr.  Oriffin,  for  appellant. 

Edmonston  &  Blair  and  J.  F.  Johnson^  for  appellee. 

Staplbs,  J.  This  is  an  action  of  assumpsit  upon  a  policy  of 
insurance  executed  by  the  ^'  Continental  Insurance  Company  **  of 
the  city  of  New  York.  The  action  was  brought  in  the  Circuit 
Court  of  Boanoke  county,  where,  as  is  averred,  the  insurance  was 
effected  and  the  property  was  located.  A  verdict  and  judgment 
were  rendered  in  favor  of  the  plaintiff.  Upon  the  trial  various 
exceptions  were  taken  by  the  defendants  to  the  rulings  of  the  court 
It  is,  however,  only  necessary  at  present  to  notice  the  defendant's 
fourth  bill  of  exceptions,  which  brings  before  us  the  instructions 
offered  during  the  trial. 

Both  parties  asked  for  instructions.  Some  of  those  asked  for  by 
defendants  were  given,  others  were  refused.  In  relation  to  those 
that  were  refused  it  is  impossible  for  this  court  to  say  that  any 
error  was  committed  in  so  doing,  for  the  plain  reason  that  the  bill 
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of  exceptions  contains  no  part  of  the  evidence.  A  party,  complain- 
ing of  the  action  of  the  court  in  refusing  his  instructions,  is  re- 
quired always  to  incorporate  in  his  bill  of  exceptions  so  much  oi 
the  evidence  at  least  as  tends  to  show  that  the  instructions  have 
some  application  to  the  subject-matter  of  controversy.  Unless  this 
is  done  the  court  may  be  continually  required  to  consider  mere 
abstract  questions  of  law  having  no  bearing  upon  the  case.  This 
is  the  weU-settled  doctrine  of  the  appellate  courts  everywhere. 

This  brings  us  to  the  consideration  of  the  three  instructions 
given  at  the  instance  of  the  plaintiff.  The  first  and  third  are  sub- 
stantially the  same,  and  may  be  examined  together.  They  declare, 
in  effect,  that  the  plaintiff  has  a  right  of  recovery  upon  the  policy 
although  misrepresentations  may  have  been  made  by  him  to  the 
defendant  before  and  in  regard  to  the  property  insured,  unless  such 
misrepresentations  were  material  or  prejudicial,  and  were  willfully 
made  with  intent  to  defraud  the  defendants.  The  proposition  here 
announced  is  an  entire  misconception  of  the  law  governing  con- 
tracts of  insurance.  The  error  is  in  assuming  that  a  misrepre- 
sentation, to  defeat  the  policy,  must  be  made  with  intent  to 
defraud. 

The  rule  upon  this  subject  is  thus  laid  down  in  Flanders  on 
Insurance,  page  327.  Any  material  misrepresentation,  therefore, 
or  any  failure  to  comply  with  the  conditions  of  the  insurance  on 
the  part  of  the  assured,  will  avoid  the  policy,  such  as  misrepre- 
sentation of  the  construction,  nature,  character,  value  and  situation 
of  the  premises  or  goods  to  be  insured,  or  any  other  misrepresenta- 
tion that  induces  the  insurer  to  take  the  risk  which  he  otherwise 
might  have  rejected,  or  to  take  it  at  a  less  premium. 

In  Carpenter  v.  American  Insurance  Co.,  1  Story's  Eq.  57,  the 
applicant  had  represented  that  certain  additions  had  been  made  to 
the  property,  and  upon  the  faith  of  these  representatious  the  policy 
was  issued.  Mr.  Justice  Story,  in  commenting  upon  this  point, 
said:  "1.  It  turns  out  that  this  representation  is  utterly  untrue, 
whether  by  design  or  mistake,  is  not  material  No  one  can  doubt 
the  materiality  of  this  representation,  for  it  was  the  very  point 
upon  which  the  policy  was  undertaken.  This  makes  an  end  of  the 
case,  for  a  false  represehtation  of  a  material  fact  is,  according  to 
well-settled  principles,  sufiScient  to  avoid  a  policy  of  insuranoe 
undertaken  on  the  faith  thereof,  whether  the  false  represontatioo 
was  by  mistake  or  design*    See  1  Phillips  on  Insurance,  S  337 
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Authorities  to  the  same  effect  might  be  multiplied  almost  without 
number.  They  all  affirm  the  proposition,  that,  when  the  insurer 
is  induced  to  enter  into  the  contract  through  a  misapprehension  as 
to  a  materisd  matter  occasioned  by  the  conduct  or  declarations  of 
the  opposite  party,  he  is  entitled  to  be  relieved,  whether  the  mis- 
apprehension be  produced  by  fraud  or  innocent  mistake;  the  result 
is  the  same  in  either  case. 

On  the  other  hand,  if  the  misrepresentation  was  in  no  wise  ma- 
terial to  the  risk,  and  could  have  had  no  effect  to  induce  the  in- 
surer more  readily  to  assume  the  risk,  or  to  diminish  the  premium, 
then  it  is  clear  the  policy  will  not  be  avoided  upon  the  ground  of 
such  misrepresentation.  Whether,  indeed,  the  misrepresentation 
has  affected  the  premium,  or  induced  a  policy,  which  otherwise 
would  have  been  declined,  are  questions  to  be  determined  by  the 
jury.     Oolumbia  Ins,  Go.  y.  Lawrence,  2  Pet.  25. 

As  has  been  seen,  the  instructions  of  the  Circuit  Court  ignore 
these  principles.  They  assert  that  no  misrepresentation,  however 
material,  affects  the  policy,  ^inless  made  with  a  fraudulent  intent. 
This  was  clearly  erroneous,  and  renders  it  necessary  that  the  verdict 
and  judgment  should  be  set  aside  and  a  new  trial  awarded. 

The  second  instruction  presents  a  question  of  greater  difficulty* 
It  declares  that,  although  the  plaintiff  may  have  represented  the 
premises  to  be  frame  and  shingle  houses,  yet  if  the  agent  of 
the  company  was  present  and  inspected  the  buildings  at  the  time 
of  the  agreement  to  insure,  and  before  the  policy  was  issued,  and 
inserted  the  description  in  the  policy,  based  upon  his  own  inspec- 
tion as  well  as  the  plaintiff's  representations,  and  such  a  descrip- 
tion was  a  mistaken  one,  the  plaintiff  is  entitled  to  recover;  not- 
withstanding the  misdescription  contained  in  the  policy. 

The  chief  difficulty  in  the  way  of  maintaining  this  instruction 
is  that,  by  the  express  terms  of  the  policy,  the  description  of  the 
property  therein  contained  is  made  an  express  warranty.  And  the 
doctrine  is  well  understood,  that  a  warranty  is  in  the  nature  of 
a  condition  precedent.  It  is  a  matter  of  no  sort  of  importance 
whether  in  such  case  the  condition  be  material  or  immaterial,  it 
must  be  literally  performed.  This  is  the  general  rule.  Oircumstan- 
oee,  however,  sometimes  occur  to  prevent  its  application.  For  ex- 
ample, if  the  company,  not  relying  upon  the  statements  of  the  in- 
sured, sends  its  own  agent  to  examine  the  property,  and  thereupon 
issues  the  policy  upon  the  faith  of  his  representations,  it  would  seem 
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to  be  clear  that  the  insured  would  not  be  responsible  for  a 
scription  of  the  property,  however  material,  though  inserted  in  Hie 
policy  and  constituting  a  warranty  unless,  indeed,  there  was  a  with' 
holding  of  information  by  the  insured  incompatible  with  the  obli- 
gatioEA  of  good  faith  and  fair  dealing. 

But  suppose,  as  assumed  in  the  instruction,  the  agent  makes  an 
examination  of  the  property  in  behalf  of  the  company,  and  inserta 
in  the  policy  a  misdescription,  based  as  well  upon  that  examination 
as  upon  the  representations  of  the  insured,  what  is  the  effect  of  a 
misdescription  thus  attributable  to  the  mistake  of  both  parties? 
This  will  depend  very  much  upon  the  circumstances.  If  the  repre- 
sentation of  the  owner  was  not  honajide,  or  if  its  effect  is  to  induce 
the  company  to  issue  a  policy  which  it  otherwise  would  haye 
rejected,  it  may  be  that  the  insured  ought  to  bear  the  loss,  not- 
withstanding the  company,  through  its  agent,  may  haye  contributed 
to  the  mistake. 

On  the  other  hand,  if  the  mistake  was  an  innocent  one,  and 
the  representation  was  in  no  wise  material  to  the  risk,  justice 
snd  sound  policy  would  seem  to  require  that  the  company  shall 
r)e  held  to  the  obseryance  of  its  contract.  The  rule  of  law 
which  inyalidates  an  insurance  unless  the  warranty  is  strictly  per- 
formed, howeyer  immaterial  it  may  be,  is  an  extremely  technical 
one.  Its  operation  is  often  to  defeat  the  right  of  recoyery  contrary 
to  the  plain  justice  of  the  case  and  the  real  intent  of  the  parties. 
A  rule  thus  stringent  ought  not  to  be  applied  to  an  innocent  mis- 
take, not  affecting  the  risk,  to  which  both  parties  haye  contributed. 
The  company  cannot  justly  complain  that  it  is  liable  in  such  case; 
first,  because  its  own  agent  has  aided  in  the  misrepresentation ; 
and,  secondly,  because  its  conduct  would  not  haye  been  different 
had  the  fact  been  truly  stated. 

In  the  case  of  Insurance  Company  y.  Wilkinson,  13  Wall.  (XJ.  S.) 
222,  Mr.  Justice  Miller  delivered  a  very  interesting  opinion, 
greatly  to  be  commended  for  the  sound  and  thoughtful  views 
therein  presented.  Much  of  it  has  a  strong  application  to  the  pres- 
ent  case.  In  the  course  of  the  opinion  he  said:  '^  It  is  not  to  be 
domed  that  the  application,  logically  considered,  is  the  work  of  the 
assured,  and  left  to  himself  or  to  such  assistance  as  he  might  select^ 
the  person  so  selected  would  be  his  agent,  and  he  alone  would  be 
responsible.  It  was  well  known,  however,  so  well  that  no  oouri 
would  be  justified  in  shutting  its  eyes  to  it,  that  insuranoe  com* 
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{Hiniesy  organized  ander  the  laws  of  one  State,  and  having  in  that 
State  their  principal  business  office,  send  their  agents  all  oyer  the 
land,  with  directions  to  solicit  and  procure  application  for  policies, 
furnishing  them  with  printed  arguments  in  fayor  of  the  yalue  and 
necessity  of  life  insurance,  and  of  the  special  advantages  of  the  cor- 
poration which  the  agent  represents.  The  agents  are  stimulated  by 
letters  and  instructions  to  activity  in  procuring  contracts,  and  the 
party  who  is  in  this  manner  induced  to  take  out  a  policy  rarely  sees 
or  knows  any  thing  about  the  company  or  officers  by  whom  it  is 
issued;  but  looks  to  and  relies  upon  the  agent  who  has  persuaded 
him  to  effect  insurance,  as  the  full  and  complete  representative  of 
the  company,  in  all  that  is  said  or  done  in  making  the  contract." 

The  learned  justice  concedes,  that,  according  to  some  of  the  earlier 
decisions,  the  responsibility  of  the  companies  for  the  acts  of  their 
agents  was  limited  to  the  simple  receipt  of  the  premium  and  de- 
livery of  the  policy — a  doctrine  which  had  a  reasonable  foundation 
to  rest  upon  at  a  time  when  insurance  companies  waited  for  parties 
to  come  to  them  to  seek  assurance,  or  to  forward  applications  on 
their  own  motioti.  But  to  apply  such  a  doctrine  in  its  full  force  to 
the  present  system  of  selling  policies  through  agents,  would  be  a 
snare  and  a  delusion,  leading,  as  it  has  done  in  numerous  instances, 
to  the  grossest  frauds,  of  which  the  insurance  corporations  receive 
the  benefits,  and  the  parties  supposing  themselves  insured  are  the 
victims.  An  insurance  company,  establishing  a  local  agency,  must 
be  held  responsible  to  the  parties  with  whom  they  transact  business, 
for  the  acts  and  declarations  of  the  agent,  within  the  scope  of  his 
employment,  as  if  they  proceeded  from  the  principal."  See  also 
Jdasters  v.  Madison  County  Mutual  Insurance  Company,  11  Barb. 
624 ;  Sarsfield  v.  Metropolitan  Ins.  Co.,  61  id.  479 ;  2  Am. 
Lead.  Gas.,  5th  edition,  page  917.  The  tendency  of  the  modem 
decisions  is  in  accordance  with  the  liberal  views  announced  by 
the  Supreme  Court  of  the  United  States.  It  is  a  source  of  congrat- 
ulation that  the  courts  in  construing  these  contracts  are  abandoning 
mere  technicalities,  and  rendering  decisions  more  in  harmony  with 
the  general  sense  of  mankind  and  the  dictates  of  an  enlightened 
judical  policy. 

The  case  before  us  presents  a  striking  illustration  of  the  views 
here  suggested.  The  record  does  not  contain  all  the  evidence 
adduced  on  the  trial.  It  is  very  evident,  however,  that  the  east  end 
of  the  main  building  insured  was  made  of  logs,  weatherboarded 


586  VIRGINIA, 


Bowman  ▼.  Miller. 


and  plastered*    No  one  could  8ee  these  logs,  and  it  is  yery  probable 
their  existence  was  unknown  both  to  the  plaintiff  and  the  agent 
of  the  company.     Both  concurred  in  representing  the  buildings  as 
frame,  and  this  description  was  inserted  in  the  policy.    Now,  con- 
ceding that  this  was  a  misdescnption,  which  is  very  questionable^ 
to  say  the  least,  no  one  can  suppose  it  was  material  to  the  policy, 
or  that  it  had  the  slightest  effect  upon  the  premium.    In  other 
words  the  misrepresentation,  if  such  it  was,  was  wholly  immateriaL 
And  we  are  told  that  this  constitutes  a  breach  of  warranty,  and  a 
consequent  forfeiture  of  the  policy.     We  cannot  subscribe  to  this 
riew.     If  any  breach  has  occurred,  we  think  the  company  is  estop- 
ped, under  all  the  circumstances,  to  insist  upon  it    This  of  course 
is  said  upon  the  assumption  that  the  facts  are  as  stated  in  the 
instruction.     We  are  therefore  of  opinion  that  the  second  instruc- 
tion correctly  expounded  the  law,  except  that  it  does  not  sufficiently 
distinguish  between  material  and  immaterial  representations.     As 
already  stated,  if  the  description  of  the  property  contained  in  the 
policy  was  material  to  the  risk,  the  plaintiff  connot  recover,  not- 
withstanding the  agent  of  the  company  may  haye  concurred  in  the 
misrepresentation.    Upon  any  future  trial  the  instructions  may  be 
io  modified  as  to  conform  to  this  yiew. 

[A  matter  of  practice  is  here  considered*] 

JudgmmU  reoemd. 
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Oonflki  of  law  — foreign  oarUraet  —  umiry, 

&,  a  resident  of  Virginia,  took  a  promissory  note  made  by  himself,  and  indoned 
by  other  residents  of  Virginia,  blank  as  to  date  and  place  of  pajrment.  Is 
Maryland,  where  he  inserted  a  date  and  place  of  payment  in  Maiyland, 
and  negotiated  it  at  a  rate  of  interest  usarious  under  the  laws  of  both  States 
This  note  was  renewed  by  one  made  and  indorsed  by  the  same  parties,  which 
was  also  usnriously  discounted  in  Maryland.  A  renewal  note  for  the  amount 
due  made  and  indorsed,  and  payable  in  Virgina,  by  the  same  parties,  was 
giyen  for  the  second  note.  By  the  laws  of  Maryland  usury  only  avoids  a 
contract  as  to  the  excess  of  interest  agreed,  by  those  of  Virg^ia  it  inval 
idatesit. 
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HM,  (1)  in  an  action  on  the  last  note,  that  the  original  contract  was  a  Mary- 
land one,  and  coald  be  enforced  there ;  (2)  that  the  note  in  suit  was  bat  a 
continuation  of  the  old  debt,  made  with  reference  to  the  laws  of  Maryland, 
and  not  being  void  there,  could  not  be  avoided  in  Virginia.  Twrpin  t. 
Jkteker^  8  Leigh,  93,  explained  and  limited.* 

ACTION  by  Daniel  Miller  and  others  against  John  Bowman,  Jr., 
and  others,  upon  a  promissory  note  for  $3,048.75,  made  by 
Bowman,  and  indorsed  by  the  other  defendants  below.  The  facts 
appear  in  the  opinion.  The  verdict  and  judgment  below  was  in 
f^Yor  of  plaintiffs  for  $2,888.14,  and  interest,  and  defendants  took 
a  supersedeas, 

John  C.  Woodson  and  John  K  Roller,  for  appellant 

Mr.  Walton^  for  appellees. 

Staples,  J.  The  note  in  controversy  was  executed  by  parties 
residing  in  Sockingham  county,  and  is  payable  at  the  First  National 
Bank  of  Harrisonburg,  Virginia.  It  is,  however,  founded  upon 
transactions  which  occurred  in  the  State  of  Maryland.  It  seems 
that  John  Bowman,  Jr.,  one  of  the  defendants,  being  in  want  of 
money,  in  August,  1867,  went  to  the  city  of  Baltimore  with  a  nego- 
tiable note  for  $3,500,  blank  as  to  date  and  place  of  pajrment,  but 
signed  by  himself  and  indorsed  by  certain  persons  residents  of 
Virginia.  This  note,  after  some  negotiation,  he  sold  to  Daniel 
Miller  &  Co.,  of  that  city,  at  a  discount  of  one  and  one-fourth  per 
cent  per  month.  The  proper  date  was  inserted,  and  the  place  of 
payment  fixed  at  the  National  Exchange  Bank  of  Baltimore.  The 
note  was  not  paid  at  maturity,  and  another  was  given  in  renewal 
in  December,  1867,  for  $3,602.68,  with  the  same  indorsers,  and 
payable  at  the  same  place.  Upon  this  note  the  sum  of  $550  in 
cash  was  paid  by  Bowman  on  the  25th  of  April,  1868;  and  a  new 
note  bearing  the  same  date  was  executed  by  him  and  his  indorsers 
to  meet  the  balance  due  Daniel  Miller  &  Co.  Efforts  were  made 
by  Bowman's  agent  in  Baltimore  to  sell  this  note  in  market;  but 
they  were  unsuccessful;  and  it  was  finally  agreed  that  Daniel 
Miller  &  Co.  should  take  the  note  at  a  discount  of  one  and  one« 
fourth  per  cent    This  was  done,  and  the  net  proceeds  of  sale 
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were  applied  in  discharge  of  the  amount  due  Daniel  Miller  &  Co., 
leaving  a  small  balance  due  them. 

This  last-mentioned  note  was  not  paid  at  maturity,  or  at  any 
other  time,  but  remained  in  the  possession  of  Daniel  Miller  &  Go. 
until  the  early  part  of  the  year  1869,  when  they  sent  it  and  all  the 
notes  and  papers  connected  with  the  Bowman  loan,  together  with 
a  statement  of  the  amount  due  them,  to  a  friend  residing  at  Har- 
risonburg, with  a  request  that  he  would  take  Bowman's  note  for 
what  was  due,  indorsed  by  the  same  parties  as  were  on  the  pre- 
yious  notes.  They  gave  no  instructions  in  regard  to  the  place  of 
payment,  but  they  inclosed  two  blank  notes,  one  payable  at  the 
National  Exchange  Bank  of  Baltimore,  and  the  other  blank  as  to 
the  place  of  payment.  One  of  these  was  taken  by  Bowman,  the 
word  '*  Baltimore,'*  at  the  beginning  of  the  note,  erased,  and  Bock- 
ingham  county  was  inserted.  It  was  then  filled  up  with  the 
amount  due  Daniel  Miller  &  Go.,  made  payable  at  the  bank  at 
Harrisonburg,  indorsed  by  the  same  parties,  delivered  to  the  agent 
of  Daniel  Miller  &  Co.,  and  by  him  transmitted  to  his  principals 
in  Baltimore. 

It  is  not  claimed  that  the  writing  contains  any  stipulation  for 
the  payment  of  illegal  interest,  except  so  far  as  it  is  derived  from 
the  antecedent  transactions  of  the  parties.  The  defendant's  pre- 
tension is,  that  the  notes  sold  to  Daniel  Miller  &  Go.,  in  Baltimore, 
were  negotiated  at  a  usurious  rate;  and  that  this  taint  adhered  to 
and  was  carried  into  all  the  succeeding  notes,  including  the  one 
now  under  consideration;  and  this  note,  having  been  executed  in 
Virginia,  and  payable  here  also,  is  a  Virginia  contract,  to  be  deter- 
mined by  the  Virginia  laws  upon  the  subject  of  usury. 

This  is  the  real  issue  between  the  parties.  In  considering  it  I 
do  not  propose  to  follow  the  learned  counsel  in  their  elaborate  dis- 
cussions of  the  various  propositions  supposed  to  be  involved  in  the 
case.  The  whole  subject  lies  in  a  very  narrow  compass,  and  ma; 
be  disposed  of  upon  a  few  well-established  principles  of  law. 

In  the  first  place,  the  rule  is  well  settled  that  the  validity  of  a 
contract  is  to  be  determined  by  the  laws  of  the  country  where  it  is 
made  and  to  be  executed.  If  valid  there,  it  is  recognized  in  eveiy 
other  State  as  of  binding  foroe  and  obligation;  unless,  indeed,  it  be 
immoral,  contrary  to  the  public  policy  of  the  foreign  State,  or  pre- 
judicial to  the  rights  and  feelings  of  its  citizens.  Afidrews  v.  Pond, 
18  Pet  65,  78.      On  the   other  hand,  if  it  is  declared  by  the 
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court  of  the  country  where  made  and  to  be  executed  to  be  Toid,  it 
will  be  condemned  by  the  tribunals  of  every  country.  These  princi- 
ples of  law  are  almost  uniyersally  recognized.  That  contracts  for 
the  loan  of  money  are  directly  within  their  influence  does  not 
admit  of  a  question.  If  valid  where  made  and  to  be  ezecuted,  they 
are  valid  everywhere^  and  will  be  enforced  by  all  foreign  tribunals. 
Story's  Conflict  of  Laws,  §  291. 

In  view  of  these  principles,  it  becomes  important  to  inquire  how 
the  transactions  and  notes  of  the  parties  are  affected  by  the  Mary- 
land laws  relating  to  usury.  I  mean  the  notes  executed  in  the  city 
oi  Baltimore  anterior  to  the  one  in  controversy.  That  these  were 
Maryland  contracts,  to  be  governed  and  their  validity  determined 
by  Maryland  statutes,  is  too  plain  for  argument.  If  authority  is 
desired  on  this  point,  it  may  be  found  in]  FarU  ei  al  v.  Miller  di 
Mayhem y  17  Qratt.  47. 

What  then  is  the  Maryland  law  upon  the  subject  of  usurious  con- 
tracts? Under  ita  operation  as  found  in  this  case  a  contract  or  evi- 
dence of  debt,  although  tainted  with  usury,  is  not  null  and  void; 
but  it  is  a  valid  contract  upon  which  an  action  may  be  maintained 
for  the  recovery  of  the  principal  and  interest  actually  due  on  said 
oontract  or  evidence  of  debt;  and  it  is  only  void  to  the  extent  of 
the  usurious  interest.  And  it  is  provided  that  a  person  who  seeks 
to  avail  himself  of  the  defense  of  usury  shall  plead  the  same  speci- 
ally, and  set  out  the  true  amount  due,  principal  and  interest,  at  six 
per  cent;  and  thereupon  judgment  is  to  be  rendered  in  favor  of  the 
plaintiff  for  the  amount  of  such  principal  and  interest. 

It  will  thus  be  seen  that  under  the  Maryland  laws  usurious  con- 
tracts are  not  avoided  under  any  circumstances,  but  are  valid  secu- 
rities to  the  extent  of  the  principal,  and  six  per  cent  interest. 
This  is  the  settled  rule  of  construction.  Baugher  et  ai,  v.  Nelson^ 
^  Gill,  299. 

It  is  clear,  therefore,  that  the  notes  of  the  defendant,  executed  in 
Maryland  and  payable  there,  were  valid  securities ;  that  actions 
could  have  been  maintained  thereon,  and  recoveries  had  in  the 
4X>urts  of  that  State,  if  the  defendants  could  have  been  served  with 
process  there,  and  they  could  only  have  been  relieved  of  paying  the 
usurious  interest. 

Are  the  plaintifb  in  a  worse  condition  by  the  execution  of  tho 
note  in  coniaroversy?  That  note  changes  the  place  of  payment, 
but  it  does  not  otherwise  affect  the  rights  and  obligations  of  the 
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parties.  It  is  not  a  novation  of  the  old  debt;  it  is  not  the  creation 
of  a  new  one;  it  is  simply  a  continuation  of  the  old  one.  Concede 
that  it  is  a  Virginia  contract^  it  is,  nevertheless,  a  contract  to  paj 
a  valid  debt  to  the  extent  of  the  principal,  and  six  per  cent  inter- 
est, with  a  right  on  the  part  of  the  defendants  to  escape  the  pay- 
ment of  the  excess. 

Suppose  Daniel  Miller  &  Co.  had  sent  the  last  note  executed  in 
Baltimore,  that  of  the  25th  April,  1868,  to  Bockingham  county  for 
Quit,  instead  of  renewal,  I  imagine  there  can  be  no  doubt 
of  their  right  of  recovery  thereon.  It  cannot  be  that  the 
execution  of  a  new  note,  for  the  amount  of  an  old  one, 
can  make  the  debt  or  the  security  invalid  simply  because 
the  place  of  payment  is  changed.  No  well-considered  case  can 
be  found  giving  countenance  to  such  an  idea.  The  case  of  Dewar 
V.  SpaUy  3  T.  R.  425,  has  been  relied  on  as  an  authority  for  the  ap- 
pellant. In  that  case  a  bond  had  been  executed  at  the  island  of 
St.  Christopher,  where  the  interest  was  six  per  cent  A  new  bond 
was  afterward  executed  in  England  as  a  substitute  for  the  old  one, 
providing  for  the  payment  of  six  per  cent  interest  also.  It  was 
held,  that  as  the  new  bond  was  an  English  contract,  it  was  void  for 
usury.  The  reason  is  apparent.  The  new  bond  provided  not 
merely  for  the  old  debt,  but  it  contained  an  expi-ess  stipulation  for 
the  payment  of  six  per  cent  thereon  in  the  future,  which  was  not 
allowable  in  England.  No  one  pretends  that  a  bond  for  the  pay- 
ment of  the  aggregate  of  principal  and  interest  upon  the  old  debt, 
according  to  the  rates  allowed  at  the  island  of  St.  Christopher, 
would  have  been  invalid.  It  was  the  insertion  of  a  stipulation  to 
pay  six  per  cent  in  England  that  vitiated  the  obligation.  And  this 
is  in  harmony  with  the  doctrine  laid  down  by  Judge  Stoey  in  his 
''Conflict  of  Laws;"  and  that  is,  '^  If  a  debt  is  contracted  in  one 
country  (New  York),  and  afterward,  in  consideration  of  further  de- 
lay, the  debtor  in  another  country  (Virginia)  enters  into  a  new  con- 
tract for  the  interest  allowed  in  the  country  where  the  debt  was 
contracted  (New  York),  but  higher  than  in  the  country  where  the 
contract  is  made,  it  is  held  that  the  contract  is  invalid.  And  so  in 
the  present  case,  if  the  note  in  controversy  had  contained  an  ex- 
press stipulation  to  pay  a  higher  rate  of  interest  than  is  allowed  by 
our  laws  upon  the  amount  of  the  Maryland  debt,  such  a  stipolA- 
tion  would  probably  ha^e  been  invalid.  But,  as  already  seen,  it 
does  nothing  of  the  kind,  it  is  a  mere  promise  to  pay  the  debt 
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already  subsifltdngy  and  bears  of  course  only  the  legal  rate  of  in- 
terest 

The  case  mainly  relied  upon  as  in  conflict  with  this  position  is 
that  of  Turpin  y.  PovaU  et  als.,  8  Leigh,  93.  There  is  certainly 
nothing  in  the  decision  itself,  that  can  be  so  construed;  but  Judge 
TuOKEB,  in  the  course  of  his  opinion,  gave  expression  to  certain 
views  which  were  not  called  for  by  the  case,  and  which,  if  not  care- 
fully considered,  are  well  calculated  to  produce  erroneous  impres- 
sions. 

The  facts  briefly  stated  are,  that  Povall,  a  resident  of  Pennsyl- 
yania,  made  a  loan  to  Johnson,  of  Virginia,  of  t8,000.  The  loan 
was  made  and  the  money  advanced  in  Philadelphia,  though  this  is 
not  yery  cleai*,  the  bond  was,  however,  taken  in  Virginia  by  the 
agent  of  Povall,  with  Turpin  as  surety.  The  contract  was  to  pay 
ten  per  cent  interest,  which,  it  seems,  was  illegal  by  the  law  of 
Pennsylvania;  but  under  that  law  the  debtor  was  entitled  to  relief 
only  against  the  usurious  excess,  while  under  the  Virginia  law  the 
entire  debt  was  forfeited.  The  great  question  was,  therefore, 
whether  it  was  a  Virginia  or  a  Pennsylvania  contract.  The  court 
held  that  it  was  a  Virginia  contract  And  the  reason  assigned  was 
that  a  new  party  was  introduced ;  and  by  the  execution  of  the  new 
bond  with  the  new  party,  the  old  contract  was  annihilated.  But 
Judge  TuOEEB,  in  coming  to  this  conclusion,  admitted  that  he  was 
by  no  means  satisfied  with  the  reasoning  or  the  authorities  upon 
this  point  He  said  the  new  contract  was  obviously  executed  in 
reference  to  the  law  of  Pennsylvania,  where  the  loan  was  made;  and 
where  that  is  the  case  it  would  seem  that  the  contract  is  to  be  gov- 
erned by  the  law  of  the  place  of  reference,  and  not  by  that  of  the 
place  of  execution. 

In  the  present  case  no  new  party  was  introduced.  The  maker 
and  indorscrs  of  the  note  were  the  same.  The  new  note  was  not  a 
novation  of  the  debt,  but  a  mere  renewal  and  a  continuation  of  the 
same  liability.  And,  although  the  place  of  payment  was  changed 
for  the  mere  convenience  of  the  parties,  it  is  obvious  that  the  con* 
tract  was  made  with  reference  to  the  laws  of  Maryland,  where  the 
loan  was  made,  and  where  all  the  transactions  occurred. 

This  view  is  fully  sustained  by  the  case  of  Jacks  v.  Nichols,  1 
Scld.  (N.  Y.)  178.  There  a  loan  was  made  between  parties  in  New 
York,  and  notes  given;  when  due  they  were  given  up  upon  an 
arrangement  for  further  time,  and  new  notes  executed  to  the  lender, 
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who  was  then  in  Oonneoticnt  In  actions  npon  these  notes  it  was 
held  that  it  was  still  a  New  York  contract,  not  changed  by  the 
execution  of  the  new  notes.  They  constituted  a  mere  renewal,  and 
did  not  change  the  nature  of  the  debt  or  the  liability  of  the  parties. 

There  was  another  material  difference  between  the  present  case 
and  that  of  Turpin  v.  PovcUl,  In  the  latter  case  there  was  an 
express  stipulation  to  pay  a  future  interest  of  ten  per  cent  In  the 
present  case  the  note  in  controversy  embraces  only  the  amount  of 
the  debt  as  contracted  in  Maryland,  including  the  legal  interest 
that  had  accrued  up  to  the  time  of  its  execution. 

It  is  said,  however,  that  conceding  the  present  note  was  executed 
with  reference  to  the  Maryland  laws,  it  was  in  violation  of  those 
laws  and  can  derive  no  countenance  or  support  from  them.  In 
support  of  this  view  the  opinion  of  Judge  Tuokeb,  already  referred 
to,  is  much  relied  on.  He  does  say  that  a  contract  made  in  any 
State,  contrary  to  its  laws,  must  in  every  other  State  be  looked 
upon  as  uninfluenced  by  them,  and  must,  therefore,  always  fall 
within  the  influence  of  the  lex  fori.  This,  however,  was  a  mere 
obiter  dictum  of  Judge  Tuckbr,  not  called  for  by  any  thing  in  the 
case  before  him.  Whether  the  observation  be  or  not  correct  in  the 
comprehensive  terms  used,  it  has  no  application  to  the  present  case. 
It  is  not  an  offense  under  the  Maryland  law  to  take  usury,  as  it  is 
here.  The  contract  is  not  thereby  vacated  as  here.  The  taint  does 
not  affect  the  instrument  as  here.  On  the  contrary,  the  security  is 
valid;  the  debt  perfectly  secure  to  the  extent  of  principal  and  inter- 
est; though  the  debtor,  under  the  proper  pleading,  may  be  relieved 
of  the  excess.  Now,  concede  it  is  a  violation«of  that  law  to  demand 
more  than  six  per  cent;  is  it  possible  that  when  a  suit  is  brought 
here  upon  a  Maryland  contract  executed  upon  the  faith  of  their 
statutes,  we  are  to  apply  our  laws,  and  declare  the  whole  contract 
null  and  void,  in  the  very  teeth  of  the  Maryland  statutes,  which 
affirm  the  validity  of  the  contract  to  the  extent  of  principal  and 
lawful  interest?  Such  a  doctrine  is  in  violation  not  merely  of  the 
principles  of  the  comity  of  States,  but  of  the  plainest  maxims  of 
equity  and  justice.  I  have  already  shown,  or  attempted  to  show, 
that  the  execution  of  the  note  in  controversy  does  not  vary  the 
rights  and  obligations  of  the  parties,  and  the  courts  will  conrlder  it 
a  mere  acknowledgment  of  the  Maryland  contract,  and  given  with 
reference  to  the  rights  of  the  parties  under  the  laws  of  that  State. 

Upon  this  point  I  do  not  deem  it  necessory  to  cite  any  oihei 
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anihority  except  the  case  of  FarU  et  cd.  t.  Miller  A  MayhetOy  17 
Gratt.  47>  already  mentioned.  I  think  that  decision  fully  snstaing 
most  of  the  views  I  have  presented. 

It  only  remains  to  notice  one  other  ground  taken  by  the  counsel 
of  the  defendants.  It  is  insisted  that  the  court  ought  to  have 
abated  the  usurious  excess^  and  given  the  plaintiff  a  judgment  foi 
his  priicipal,  and  six  per  cent  interest.  I  do  not  mean  to  discuss 
the  question  whether  the  Virginia  courts  can  administer  any  reme 
dies  other  than  those  afforded  by  our  own  laws.  In  examining 
into  contracts  entered  into  in  foreign  States,  it  may  be  questioned 
whether  the  courts  here  can  do  more  than  afBrm  the  validity  oi 
invalidity  of  such  contracts.  There  is  strong  authority  for  the 
proposition  that  they  will  not  undertake  to  administer  the  peculiar 
remedies  which  the  policy  of  a  foreign  State  may  prescribe  for  its 
citizens  in  its  own  domestic  forums. 

The  case  of  WcUriss  v.  Pierce^  32  N.  H.  560;  Shermany.  Oassett, 
4  Oilm.  521;  7  Mete.  14;  are  decisions  affirming  this  doctrine. 
It  is  not  necessary,  however,  nor  is  it  intended,  to  express  any 
opinion  upon  this  point.  It  is  sufficient  to  say,  that  if  the  defend- 
ants  desired  the  special  relief  allowed  by  the  Maryland  statutes,  it 
was  incumbent  upon  them  to  put  the  matter  in  issue  by  proper 
pleadings.  This  is  required  by  the  statute  of  that  State,  and  this 
seems  to  have  been  the  view  of  this  court  in  Ihnt  et  al  v.  Miller  di 
Mayhew.  In  this  case  the  defendants  put  in  no  such  plea,  nor  did 
they  ask  the  court  to  abate  the  usurious  interest,  or  to  instruct  the 
jury  to  do  it.  It  does  not  appear  the  point  was  made,  or  even 
alluded  to,  in  the  court  below.  It  is  certainly  too  late  to  raise  it 
for  the  first  time  here.  It  is  worthy  of  observation  that,  while  the 
note  is  for  13,048.75,  the  judgment  is  for  12,888.14,  a  difference  of 
$160.61.  It  would  seem,  therefore,  that  the  plaintiff  has  volun- 
tarily released  the  usurious  excess,  or  that  the  court  and  jury  have 
refused  to  allow  him  more  than  his  principal  and  legal  interest 
All  ground  for  complaint  in  this  particular  is,  of  course,  removed. 

There  are  other  errors  assigned  in  the  petition  for  an  appeal,  but 
they  relate  to  the  form  of  the  proceedings  exclusively;  they  are 
clearly  not  tenable,  and  I  do  not  deem  it  necessary  to  consider 
them. 

Upon  the  whole,  I  think  the  judgment  should  be  affirmed  foi 
the  reasons  already  stated. 

Judgmmi  affirmed. 


694  VIRGINIA, 


MoGllntic  Y.  Wise's  Administimtor. 


MoOiiUrrio  v.  Wisb's  Admikistbatob. 

<a6  0nitt.4«8.) 

Lien^^priorU^  of — band — asaignmeni  nj. 

Tbe  ▼midor  of  land  took  two  bonds,  maturing  at  diflerent  dates*  for  the  lupalu 
puehase-monej.  He  assigned  to  plaintiff  the  bond  last  falling  dae.  HM^ 
(1)  that  the  assigned  bond  was  entitled  to  priority  of  payment  out  of  the 
land,  and  (3)  that  want  of  due  diligence  in  proceeding  against  the  obligor 
on  the  bond  did  not  afibct  such  priority. 

STJIT  in  equity  by  the  administrators  of  David  G.  Wise  against 
Alexander  McChesney  and  others  to  procure  the  sale  of  land 
for  the  payment  of  a  bond.  Afterward  William  H.  McClintic, 
apon  petition,  was  allowed  to  defend.  The  facts  were  these:  In 
1857,  David  G.  Wise  sold  certain  lands  to  said  McChesney.  For  a 
part  of  the  purchase-money  three  bonds  of  the  purchaser  were 
^'ven,  two  for  11,000  each,  and  one  for  11,100,  falling  due  at  dif- 
ferent dates,  namely,  $1,000  on  the  1st  of  January,  1858;  11,100 
on  the  1st  of  January,  1859;  and  11,000  on  the  first  of  January, 
1860.  The  first  due  of  these  bonds  was  paid  Wise,  in  his  life-time. 
The  third  one,  due  January  1,  1860,  was,  in  May,  1859,  assigned 
by  Wise  to  one  Shields,  and  by  Shields  assigned  to  another,  who 
assigned  it  to  William  H.  McClintic.  After  the  death  of  Wise, 
proceedings  were  instituted  by  his  personal  representatives  to  en- 
force the  payment  of  the  bond  for  tl.lOO,  and  a  decree  was  made 
directing  the  sale  of  the  land  unless  such  bond  should  be  paid 
within  sixty  days,  and  a  commissioner  was  appointed  for  that  pur- 
pose. The  land  was  sold  for  12,000;  the  sale  was  confirmed  and 
the  commissioner  was  directed  to  apply  so  much  of  the  money 
received  as  might  be  necessary  to  pay  the  plaintiff's  debt.  Where- 
upon McClintic  filed  his  petition,  claiming  to  be  first  paid  the 
amount  due  on  his  bond  from  the  fund  in  the  hands  of  the  com- 
missioner. The  administrators  filed  an  answer  to  McClintic's  peti- 
tion,  claiming  that  he  had  been  guilty  of  laches  in  not  enforcing 
his  bond  against  McChesney  while  he  was  solvent.  The  court 
below  held  that  McClintio  was  not  entitled  to  preference  in  the 
distribution  of  the  fnnd^  but  was  entitled  to  the  balance  after  th* 
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payment  of  the  amount  due  on  the  bond  in  the  plaintifTs  hands. 
McClintic  thereupon  ap|>ealed. 

Charge  W.  Gochrany  for  appellant. 

MM  A  Chray,  for  appellees. 

Staples^  J.  In  this  case  the  vendor  of  a  tract  of  land,  having 
laKen  two  bonds  for  a  balann^  of  unpaid  purchase  money,  made  an 
uiisignment  of  the  one  last  falling  due,  retaining  the  first  in  his 
own  possession.  The  land  is  insulhcient  to  satisfy  both  bonds,  and 
tho  question  before  us  is,  which  is  entitled  to  priority  of  payment. 

The  representatives  of  the  vendor  or  assignor,  as  he  may  be 
termed,  insist  that  inasmuch  as  the  bond  retained  first  matured,  it 
is,  by  the  terms  of  the  contract,  to  be  first  paid;  and  this  affords  a 
sufficient  ground  for  precedence  of  satisfaction  out  of  the  fund 
provided  as  a  security  for  the  debt. 

In  support  of  this  pretension  much  reliance  is  placed  upon  the 
case  of  Gwathmeys  v.  Ragland,  1  Rand.  466.  In  that  case  a  deed 
of  trust  had  been  given  to  secure  the  payment  of  the  debt  The 
obligee  made  an  assignment  of  the  second  note.  He  afterward 
assigned  the  third  and  last  note  to  another  person,  and  with  it  the 
deed  of  trust.  This  court  held  that  the  assignee  of  the  second  notr 
had  the  preferable  right  to  satisfaction  out  of  the  proceeds  of  sale 
over  the  third  note.  The  deed  of  trust  followed  the  notes  into  the 
hands  of  the  several  holders,  and  it  was  not  competent  to  the 
obligee,  by  an  assignment  of  the  deed  to  the  holders  of  the  third 
note,  to  deprive  the  first  assignee  of  his  priority  of  right  to  demand 
a  sale  of  the  trust  property  in  the  order  of  payment  expressly  di- 
rected by  the  deed. 

I  do  not  understand  the  court  in  that  case  as  deciding  that  the 
maturity  of  the  notes  gave  priority,  but  that  the  first  assignee  had 
by  the  act  of  assignment  acquired  rights  which  could  not  be  de- 
feated by  any  act  of  the  assignor.  One  of  these  was  the  right  to 
subject  the  proceeds  of  sale  of  the  land  to  the  satisfaction  of  his 
debt  in  the  manner  directed  by  the  deed.  The  first  assignee  being 
the  holder  of  the  note  first  due  had  the  preference,  as  well  by  pri- 
ority of  assignment  as  by  the  express  directions  of  the  deed. 

In  the  present  case,  the  written  agreement  contains  no  stipula* 
tion  whatever  in  regard  to  the  time  or  mode  of  payment     One  of 
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the  bonds  ia  payable  Ist  of  January,  1859,  and  it  is  therein  gtated 
to  be  for  the  second  payment  of  the  pnrchase-money.  The  other 
bond  is  payable  the  1st  of  January,  1860,  and  is  stated  to  be  for 
the  third  and  last  payment  Obligations  of  this  sort,  to  pay  in 
successive  installments,  are  usually,  if  not  universally,  made  for  the 
accommodation  of  the  debtor.  No  one  ever  supposes  the  effect  or 
such  an  arrangement  is  to  give  priority  of  satisfaction  to  the  first 
installments  out  of  a  common  fund  equally  bound  for  the  whole 
and  every  part  of  the  debt 

The  rule  is  well  settled,  that  both  deeds  of  trust  and  mortgages 
are  regarded  in  equity  as  mere  securities  for  the  debt,  and  when- 
ever the  debt  is  assigned,  the  deed  of  trust  or  mortgage  is  assigned 
or  transferred  along  with  it.  Leading  Gases  in  Equity,  vol.  ii,  part 
2,  page  236.  The  same  principles  apply  to  the  vendor's  lien,  re- 
sulting from  the  retention  of  tiie  legal  title.  1  Lomaz's  Digest^ 
220.  The  assignment  or  transfer  of  the  note  given  for  the  pur- 
chase-money operates  as  an  assignment  or  transfer  of  the  lien  as 
effectually  as  it  existed  in  the  vendor.  There  is  no  controversy 
upon  this  point.  The  difficulty  is  in  regard  to  the  rights  arising 
out  of  successive  assignments  of  different  debts,  and  the  fund  is 
insufficient  to  discharge  all  of  them,  who  has  the  better  title  to  the 
security  afforded  by  the  lien?  In  such  case  it  seems  to  me  the 
assignment  of  the  bond  carries  with  it  the  assignment  of  so  much 
of  the  lien  as  is  necessary  to  pay  the  bond.  If  the  vendor  means 
to  restrict  or  qualify  the  effect  of  the  assignment,  he  should  do  so 
by  express  reservation.  In  the  absence  of  such  reservation,  or 
some  stipulation  qualifying  the  rights  of  the  parties,  the  assignee 
may  justly  regard  the  assignment  as  securing  to  him  the  benefit  of 
the  lien,  so  far  as  it  is  necessary  to  his  protection  or  indemnity. 

This  question  has  been  the  subject  of  judicial  consideration  in 
other  States.  In  some  of  them  it  has  been  held  that  the  rights  of 
the  assignor  and  assignee  to  the  benefit  of  the  incumbrance  are 
equal,  and  the  fund  must  be  divided  between  them  according  to 
their  several  proportions.  In  none  of  them  has  it  been  held,  so 
far  as  my  reading  extends,  that  the  assignor  is  entitled  to  the  pre- 
ference merely  by  reason  of  his  having  retained  the  bonds  first  ma- 
turing. In  Chriggsby  v.  Hair^  25  Ala.  327,  the  very  reverse  was 
held.  It  is  there  decided  that  where  several  notes  ^ken  for  the 
purchase-money  of  land  are  assigned  at  different  times,  the  assign- 
ment  of  each  note  \&pro  tatUo  an  assignment  of  the  vendor's  lien. 
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unless  expressly  waived,  and  the  liens  of  the  several  assignees  are 
to  be  preferred  according  to  the  priority  of  their  assignments^  with- 
out reference  to  the  maturity  of  the  notes.  See  also  Bank  of  Mo* 
UU  T.  Phut  M.  Bank  of  Mobile,  9  Ala.  645;  Outturn  y.  Brwin,  4 
id.  492. 

In  his  Commentaries,  1  vol.  353,  Judge  Tucker  takes  substan- 
tially the  same  view.  He  thus  lays  down  the  rule:  ''It  is  said  if 
several  bonds  be  secured  by  mortgage,  and  the  fund  proves  insuffi- 
cient to  pay  all,  and  the  bonds  be  assigned  to  different  persons,  who 
shall  have  priority?  I  should  conceive  that  he  should  have  prefer- 
ence who  was  first  assignee;  for  by  the  assignment  he  at  once 
acquired  a  preference  over  his  assignor,  who  then  i*emained  the 
holder  of  the  other  bonds;  and  this  perference  would  not  be  taken 
away  by  subsequent  assignments. ''  It  will  be  perceived  that,  accord- 
ing to  Judge  Tucker's  opinion,  the  priority  of  the  parties  depends 
not  upon  the  maturity  of  the  bonds,  but  upon  the  date  of  the 
assignment.  In  this  view  of  the  case  he  is  strongly  supported  by 
the  case  of  Taylor^s  admW  v.  Spindle,  2  Gratt.  44,  71.  In  that 
case  Glass  had  sold  to  Baker  a  tract  of  land  for  which  Baker  paid 
in  cash,  fifteen  hundred  dollars,  and  executed  his  four  bonds  for 
the  deferred  installments,  payable  respectively  in  1816, 1817, 1818 
and  1819.  It  did  not  appear  what  had  become  of  the  two  first 
bonds ;  it  was  alleged  they  had  been  paid.  They  were  not,  how- 
ever, the  subject  of  controversy.  The  bond  due  in  1818  was  assigned 
to  Basye  and  by  him  to  Spindle.  That  due  in  1819  was  assigned 
to  Norman,  and  by  him  to  Rjxey.  This  latter  assignment  was 
made  in  1815;  the  date  of  the  other  does  not  appear.  The 
purchaser  of  the  land  claimed  an  abatement  of  the  purchase- 
money  on  account  of  a  deficiency  in  the  number  of  acres;  and 
one  of  the  questions  in  the  case  was  as  to  the  application  of 
this  abatement  Judge  Standard,  speaking  for  the  court,  said: 
**  If  the  assignment  to  Basye  was  prior  to  that  of  Rixey,  then  the 
title  to  credit  for  the  abatement  would  act  first  on  the  bond  assigned 
to  Rixey,  and  the  bond  assigned  to  Basye  would  be  subject  to  credit 
for  only  the  surplus,  if  any,  of  the  abatement  beyond  the  principal 
and  interest  of  the  bond  assigned  to  Rixey." 

Clearly,  according  to  Judge  Standard's  opinion,  the  right  of  the 
parties  was  to  be  determined,  not  with  reference  to  the  time  of  the 
maturity  of  the  bonds,  but  the  date  of  the  assignment.  There 
would  seem  to  be  no  substantial  distinction  between  the  case  of  a 
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deficienoj  of  the  faud^  arising  from  the  mere  depreciation  of  the 
property,  and  a  deficiency  resalting  from  an  abatement  of  the  pur- 
chase-money. If  the  first  assignee  is  entitled  to  throw  upon  the 
second  the  whole  burden  of  the  abatement  of  the  parchase-monejj 
he  may,  with  equal  reason,  require  him  to  bear  the  loss  arising  from 
the  depreciation  of  the  property,  or  from  any  other  cause. 

The  same  principles  apply  to  the  case  of  several  purchasers  at 
different  times,  of  several  parcels  of  land,  subject  to  the  lien  of  a 
mortgage  or  deed  of  trust  It  is  well  settled  that  the  last  purchas- 
ers can  not  call  upon  the  first  for  contribution;  but  they,  the 
former,  must  sustain  the  whole  burden  of  the  incumbrance  to  the 
extent  of  their  purchase.  In  such  case,  as  the  alienor  cannot  call 
upon  the  purchaser  for  contribution  to  the  relief  of  the  land 
reserved  by  him,  his  subsequent  alienee,  standing  in  his  place,  can 
occupy  no  higher  ground.  Conrad  v.  Harrison,  3  Leigh,  532;  Me- 
Clung  V.  Beirney  l6  id.  394. 

The  decisions  I  have  cited  relate  to  controversies  between  succes- 
sive assignees  or  alienees.  Here  the  contest  is  between  an  assignor 
and  an  assignee;  an  assignor  attempting  to  compete  with  his  own 
assignee  for  preference  of  payment  out  of  the  common  fund.  The 
ground  taken  in  the  court  below  for  this  assumed  preference  is, 
that  the  assignee,  by  his  want  of  due  diligence  against  the  obligor, 
has  lost  his  right  of  recourse  against  the  estate  of  the  assignor.  I 
do  not  think  the  right  of  the  assignee  to  subject  the  land  fund 
results  at  all  from  the  personal  liability  of  the  assignor,  or  that  the 
failure  to  pursue  the  obligor  affects  the  right  to  enforce  the  lien 
upon  the  land. 

The  assignee,  in  the  case  supposed,  has  three  remedies:  1,  An  abso- 
lute right  to  resort  to  the  debtor  himself;  2d,  to  the  lien  upon  the 
land;  and  3d,  contingently  to  the  assignor  himself.  The  loss  of 
the  latter  remedy,  by  the  want  of  due  diligence,  can  no  more  affect 
the  right  of  recourse  to  the  land  than  it  can  affect  the  right  of 
reverting  to  the  debtor  himself.  The  assignment  of  the  bond  is, 
ipso  facto,  an  assignment  of  the  lien.  Having  once  vested  by  the 
assignment,  that  lien  is  not  divested  by  the  failure  to  sue  the 
debtor.  The  assignee  having  two  remedies,  both  absolute  and  un- 
doubted, may  resort  to  either.  The  case  of  Rippordon  t.  CoginB,  8 
B.  Monr.  465,  is  a  direct  authority  upon  this  point.  The  court  say, 
the  fact  that  the  assignee  had  no  recourse  upon  the  assignor,  did 
not  sever  the  lien  from  the  note;  but  as  he  (the  assignee)  acquired 
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with  it  the  equitable  right  to  the  note  itself,  he  acquired  with  it 
the  equitable  right  to  all  remedies  for  its  enforcement.  The 
continued  substance  of  the  lien  in  his  (the  assignee's)  favor,  or  for 
his  benefit,  does  not  depend  upon  the  subsistence  or  continuance  of 
a  personal  liability  of  the  assignor  to  him,  nor  upon  there  being  a 
written  transfer  of  the  note  passing  the  legal  title. 

In  the  present  case,  the  charge  of  laches  equally  applies  to  the 
assignor  as  to  the  assignee.  At  the  time  of  the  assignment  the 
first  bond  had  been  due  several  months;  the  second  was  not  due 
until  the  first  of  January  thereafter.  So  that  the  assignor  had 
nearly  a  year  the  advantage  of  the  assignee  in  prosecuting  a  suit 
against  the  common  debtor.  But  he  wholly  failed  to  take  any  step 
to  enforce  this  liability.  Under  the  circumstances,  the  assignee 
had  the  right  to  suppose  the  first  bond  had  been  paid,  or  at  any 
rate  that  it  would  constitute  no  obstacle  in  his  way.  During  all 
the  succeeding  years  it  does  not  appear  he  had  the  slightest  intima- 
tion the  debt  had  not  been  paid,  or  that  the  assignor  claimed  the 
right  to  appropriate  to  his  exclusive  use  the  benefit  of  a  security  he 
had  already  transferred  to  the  assignee.  Under  these  circum- 
stances, it  seems  to  me  the  assignee  has  the  superior  equity;  and  if 
a  loss  is  to  ensue  from  the  partial  failure  of  the  security,  it  ought 
not  to  be  imposed  upon  him. 

[The  rest  of  the  opinion  is  upon  an  immaterial  matter  of  pro- 
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Pmrtnenkip-^dtaeoMien  hywar^bumneu  wmUnued  vnthflrm  itock. 

T.  and  H.  wen  In  1861  parinen  in  bnaineas  in  Washington,  D.  C.  In  May  of 
that  year  H.  went  to  Richmond,  Va.,  where  he  remained  daring  the  war.  At 
the  timoy  the  debts  of  the  firm,  a  considerable  portion  of  which  was  due  te 
T.,  very  laigely  exceeded  the  assets.  T.  compromised  with  the  other  cred- 
itors, took  the  goods  and  assets  of  the  firm  and  continued  the  bnsiness  in  liii 
own  name.  Held,  (1)  that  the  partners  being  domiciled  in  hostile  States  the 
war  lissolTcd  the  partnership,  and  (9)  that  the  retention  of  the  partnershir 
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property  by  T.,  it  being  shown  that  there  would  be  nothing  due  to  H. 
the  payment  of  debts  wliich  were  compromised  by  T., did  not  give  H. a  ligbK 
to  a  share  in  the  profits  made  by  T.  after  the  diBsolatioo. 
It  is  not  a  uniform  rule  that  when,  upon  the  dissolution  of  a  firm  by  the  wMi- 
drawal  of  a  partner,  the  stock  of  the  firm  is  carried  over  into  the  new  bnfll- 
ness,  and  not  sold  at  auction,  the  outgoing  partner  is  entitled  to  an  aooout 
and  a  share  in  the  profits. 

ACTION  in  equity  by  Edgar  S.  Hutchison  against  Maris  Taylor* 
The  facts  fully  appear  in  the  opinion.    The  judgment  below 
v^as  in  favor  of  Hutchison,  from  which  Taylor  appealed. 

Mr.  OlaugUon,  for  appellant 

Mr.  Wattles  and  John  JIawardy  for  appellee. 

OHBiSTiAKy  J.  This  is  an  appeal  from  a  decree  of  the  Giroidt 
Court  of  the  city  of  Alexandria.  The  transcript  of  the  record  dis- 
closes the  following  facts:  Maris  Taylor  and  Edgar  S.  Hutchison, 
by  articles  of  agreement  entered  into  on  the  6th  day  of  May,  1853, 
formed  a  copartnership  as  merchants^  for  carrying  on  the  dry  goods 
business  in  the  city  of  Alexandria.  The  business  was  conducted 
by  them  in  that  city  until  the  spring  of  1859,  when  they  removed  to 
the  city  of  Washington,  where  they  conducted  the  same  business 
under  the  same  articles  of  copartnership.  On  or  about  the  24th 
day  of  May,  1861,  shortly  after  the  commencement  of  the  late  civil 
war,  Hutchison  left  the  city  of  Washington  and  came  to  Virginia^ 
where  his  family  then  resided,  and  never  returned  to  Washington 
until  after  the  close  of  the  war.  Whatever  may  have  been  his  in- 
tention when  he  left  Washington  as  to  his  purpose  to  return,  he 
remained  within  the  Confederate  lines,  united  his  fortunes  with 
those  of  the  Southern  Confederacy,  and  was  a  part  of  the  time  he 
remained  in  Virginia  employed  as  a  clerk  in  the  treasury  depart- 
ment of  the  Confederate  government  located  at  Bichmond*  While 
not  thus  employed,  he  was  engaged  in  mercantile  pursuits  in  another 
part  of  the. State  within  the  Confederate  lines. 

It  appears  from  certain  letters  filed  in  the  record,  that  after  the 
close  of  the  war  Hutchison  visited  Washington,  had  an  interview 
with  his  former  partner,  Taylor,  and  was  furnished  by  him  with  an 
account  or  statement  of  the  settlement  of  the  copartnership  mads 
by  Taylor  on  the  first  day  of  Angust,  186L    In  one  of  these  Isttei^ 
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dated  Jul;  15,  1865,  Hutchison  complains  that  Taylor  had  taken 
the  stock  on  hand  on  that  day  (Ist  August,  1861)  at  a  discount  of 
thirty-three  and  a  third  per  cent.  He  protested  against  the  allow- 
ance of  so  large  a  depreciation,  and  insisted  that  Taylor  had  sold 
these  identical  goods  at  a  profit  over  and  above  the  original  cost. 
He  also  objects  that,  in  the  statement  furnished  by  Taylor,  of  what 
is  termed  the  '^ confidential  debts"  of  Taylor  and  Hutchison,  are 
embraced  some  18,400  of  money,  due  by  Taylor  individually,  and 
borrowed  before  he,  Hutchison,  became  connected  with  the  busi- 
ness, and  that  this  amount  ought  not  to  be  embraced  in  the  liabili- 
ties of  the  firm.  He  also  protests  that  the  estimate  made  by  Tay- 
lor, of  the  solvent  debts  due  the  firm,  was  too  low;  and  concludes 
this  letter  by  saying:  **  Inasmuch  as  you  settled  with  our  credit- 
ors at  forty  cents  on  the  dollar,  that  will  form  the  basis  of  the  set- 
tlement between  you  and  myself ;  and  when  the  corrections  above 
referred  to  are  made,  and  which  I  claim  I  am  justly  entitled  to,  it 
will  exhibit  quite  a  different  result  from  that  now  shown  on  your 
books." 

This  letter  bears  date  15th  July,  1865,  and  it  is  worthy  of  special 
notice,  that  Hutchison  does  not  tJten  claim  that  there  was  no  disso- 
lution of  the  partnership  at  the  time  the  settlement  referred  to  in 
this  letter  was  made  by  Taylor,  nor  is  there  any  claim,  or  hint  of 
any  claim,  on  his  part  to  any  participation  in  the  profits  made  after 
August  1st,  1861,  the  date  of  Taylor's  settlement  furnished  to 
Hutchison.  He  makes  no  objection  that  Taylor  retained  the  part- 
nership goods,  but  his  objection  is,  that  he  retained  them  at ''  a 
discount  of  thirty-three  and  a  third  per  cent.'^ 

His  complaint  in  July,  1865,  is  three-fold:  1st,  that  the  partner- 
ship goods  were  retained  by  Taylor  at  less  than  one-third  of  their 
value;  2d,  that  the  firm  was  charged  with  confidential  debts,  which 
Taylor  alone  was  bound  to  pay;  3d,  that  the  estimate  made  by 
Taylor,  of  the  solvent  debts  due  the  firm  of  Taylor  &  Hutchinson, 
was  far  below  their  real  value.  But  there  was  then  no  complaint 
that  the  partnership  was  not  in  fact  dissolved,  nor  was  there  any 
daim  to  a  participation  in  the  profits  made  after  the  1st  August, 
1861. 

In  March,  1866,  Hutchison  filed  his  bill  in  the  Oircnit  Oourt  of 
the  city  of  Alexandria  against  his  former  partner,  in  which  he 
alleges  that  at  the  time  he  left  Washington,  in  May,  1861,  the  fiim 
of  Hutchison  &  Taylor  had  on  hand  a  stock  of  goods  worth  at  least 
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tl5,0009  and  also  a  large  amount  of  solvent  debts  dne  the  firm; 
that  when  he  returned  to  Washington  in  May,  1865,  he  was  in- 
formed by  his  copartner  that  he  had  dissolved  the  copartnership 
on  the  1st  day  of  August,  1861;  that  this  pretended. dissolution 
was  in  violation  of  his  rights  and  of  the  terms  of  the  articles  of 
copartnership;  that  said  pretense  of  dissolution  was  made  for  the 
purpose  of  defrauding  complainant;  that  the  defendant  had  appro- 
priated the  assets  of  the  firm  to  his  own  use,  and  refused  to  render 
any  just  account  thereof  to  complainant.  He  prays  that  the  de- 
fendant may  be  compelled  to  account  for  the  assets  of  the  firm,  and 
that  a  commissioner  of  the  court  should  be  ordered  to  take  an 
account  of  the  partnership  transactions;  that  the  partnership  shonld 
be  dissolved;  and  that  the  defendant  should  be  decreed  to  pay  to 
him  the  just  proportion  due  him. 

The  defendant  Taylor  answered  this  bill.  He  admits  the  copart- 
nership by  which  the  plaintiff  and  defendant  conducted  the  dry 
goods  business  first  at  Alexandria  and  afterward  at  Washington. 
He  exhibits  with  his  answer  the  articles  of  copartnership,  by  which 
it  was  stipulated  that  the  said  copartnership  could  at  any  time  be 
dissolved  by  mutual  consent,  and  further  that  each  partner  cov- 
enanted to  give  his  whole  time  and  attention  to  the  business  of  the 
firm;  and  the  said  articles  of  agreement  provide  that  in  the  event 
of  either  partner  failing  to  keep  and  perform  the  covenants  of  said 
agreement,  that  the  other  partners  should  have  the  right  immedi- 
ately to  dissolve  the  partnership.  After  thus  setting  out  the  arti- 
cles of  copartnership  and  averring  that  the  business,  so  far  from 
being  prosperous  had  resulted  in  a  clear  loss  of  over  $6,000,  he 
states  that  ^^at  the  time  complainant  left  the  city  of  Washington, 
on  or  about  the  22d  of  May,  1861,  not  contemplating  a  return  to 
said  city,  and  well  knowing  that  the  partnership  affairs  were  not 
in  a  prosperous  condition,  he  consummated  a  purpose  which  he  had 
before  frequently  intimated,  and  proposed  to  defendant  a  dissolu- 
tion of  the  copartnership,  to  which  the  defendant  consented;  and 
at  the  same  time  it  was  agreed  that  this  defendant  should  take  all 
the  stock  and  debts  due  the  partnership,  to  be  accounted  for  at  an 
appraisement  to  be  made  by  J.  Marion  Hart,  the  bookkeeper  of  the 
concern,  well  experienced  in  mercantile  matters.''  He  exhibits 
with  his  answer  also  the  appraisement  and  account  of  Hart,  made, 
M  he  avers,  in  accordance  with  this  agreement  of  dissolation  bj 
mutual  consent,  by  which  it  appears  that  while  the  aaseti  of  ibe 
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£rin  amounted  to  $15,443.01,  its  liabilities  reachftd  the  warn  of 
136,950.98 

Ha  atso  tiles  with  his  answer  a  notice,  which  appeared  at  thia 
time  in  the  Washington  papers,  of  the  dissolntion  of  the  firm  of 
Taylor  &  Hutchison,  and  the  continuance  of  the  business  in  the 
namo  of  Maris  Taylor.  He  also  exhibits  with  his  answer  an  account 
of  the  partnership  transactions,  showing  that  the  firm  was  indebted 
to  Taylor  iu  the  sum  of  $12,000. 

Various  accounts  were  ordered  by  the  Circuit  Court  of  Alexan- 
dria, both,  of  the  partnci-ship  transactions  up  to  the  time  of  the 
alleged  dissolution,  and  of  the  profits  made  by  Taylor  after  the 
alleged  dissolution.  That  court  was  of  opinion  that  Hutchison 
was  entitled  to  a  share  of  the  profits  made  by  Taylor  after  the 
alleged  dissolution  of  the  partnership,  and  accordingly  decreed  to 
him  as  his  share  the  sum  of  $6,368.70,  with  interest  from  the  21st 
day  of  March,  1865.  From  this  decree  an  appeal  was  allowed  to 
this  court. 

In  the  court  below  one  of  the  great  points  in  controversy  was 
whether,  in  point  of  fact,  there  had  been  a  dissolution  of  the  part- 
nership as  alleged  by  the  defendant. 

Upon  this  point  there  were  voluminous  depositions,  containing 
conflicting  and  contradictory  testimony. 

I  do  not  deem  it  necessary,  in  my  view  of  the  case,  to  pass  upon 
this  question  of  fact  so  much  discussed  at  the  bar. 

It  is  immaterial  to  the  decision  of  the  legal  question  involved 
Iiow  the  partnership  was  dissolved,  whether  by  mutual  consent  or 
by  operation  of  law,  the  result  of  that  dissolution  is  precisely  the 
same,  as  it  affects  the  rights  of  the  parties  in  this  case.  Conceding 
that  the  averment  in  Taylor's  answer,  *'  that  before  Hutchison  left 
Washington,  in  May,  1861,  there  was  a  mutual  agreement  to  dis- 
solve their  copartnership,"  is  not  sustained  by  the  proofs  in  the 
cause,  yet  it  is  clear,  upon  the  undisputed  facts,  that  there  was  a 
dissolution,  gro"ving  out  of  the  separation  of  the  parties  on  differ- 
ent sides  of  the  belligerent  lines  during  the  war  between  the 
Northern  and  Southern  States,  commencing  in  the  spring  of  1861. 

It  is  conceded  that,  in  May,  1861,  Hutchison  left  the  city  of 
Washington,  came  to  Virginia,  where  his  family  resided,  and 
remained  in  this  State  until  after  the  close  of  the  war,  where  he 
was  engaged  part  cf  the  time  in  mercantile  pursuits  for  himself, 
and  part  of  the  tim*)  as  a  clerk  in  the  treasury  department  of  the 
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Confederate  States,  located  at  Bichmond.  Whateyer  may  have 
been  his  intention  when  he  left  in  May»  1861,  as  to  his  returning 
to  Washington,  he,  in  fact,  became  domiciled  in  Virginia,  united 
his  fortune  with  the  Southern  Confederacy,  remained  during  the 
whole  war  within  the  Confederate  military  lines  a  subject  of  that 
government.  He  thus  became  domiciled  in  Virginia,  and  a  citizen 
of  this  State,  then  at  war  with  the  United  States,  at  the  capital  of 
which  his  partner  was  domiciled. 

That  this  state  of  things  operated  ipso  facto  as  a  dissolution  of 
the  partnership  between  them,  is  now  too  well  settled  to  admit  of 
doubt  or  discussion.  It  is  hardly  necessary  to  refer  to  authorities 
on  a  point  so  well  established.  I  will  quote,  howeyer,  a  single 
extract  from  Mr.  Justice  Story  (see  Story  on  Partnership,  §  315, 
oases  there  cited)  as  apposite  and  conclusive.  He  says  (p.  491,  ed« 
1859)  dissolution  of  partnership  by  a  public  war  between  the  coun- 
tries of  which  the  partners  are  respectively  subjects,  "  would  seem 
to  be  a  necessary  result  of  principles  of  public  law  well  established 
and  clearly  defined.  By  a  declaration  of  war,  the  respective  sub- 
jects of  each  country  became  positive  enemies  of  each  other.  They 
can  carry  on  no  commercial  or  other  intercourse  with  each  other 
they  can  make  no  valid  contracts  with  each  other;  they  can  insti* 
tute  no  suits  in  the  courts  of  either  country;  they  can,  properly 
speaking,  hold  no  communication  of  an  amicable  nature  with  each 
other,  and  their  property  is  mutually  liable  to  capture  and  confis- 
cation by  the  subjects  of  either  country.  Now  it  is  obvious  from 
these  considerations  that  the  whole  objects  and  ends  of  the  partner- 
ship, the  application  of  the  joint  funds,  skill,  labor  and  enterprise 
of  the  parties  in  the  common  business  thereof,  can  no  longer  be 
attained.  The  conclusion,  therefore,  would  seem  to  be  absolutely 
irresistible  that  this  mutual  supervening  incapacity  must,  upon  the 
very  principles  applied  to  all  analogous  cases,  amount  to  a  positive 
dissolution  of  the  partnership.'' 

After  an  interesting  and  instructive  discussion  of  the  subject,  the 
author  concludes:  '^  The  just  inference  from  all  these  considerations 
seems  therefore  to  be,  that  in  all  these  cases  there  is  an  utter  in- 
compatibility created  by  operation  of  law,  between  the  parties  as  to 
their  respective  rights,  duties  and  obligations,  both  public  and  pri- 
vate; and  therefore  that  a  dissolution  must  necessarily  result  there- 
from, independent  of  the  will  or  act  of  the  parties."  Id*  §  816* 

This  whole  subject  came  up  successively,  before  the  SupraiM 
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Oourt  of  New  York  and  the  Court  of  Errors  of  that  State,  in  the 
case  of  Griswold  y.  Waddington,  15  Johns.  57;  S.  0.,  16  id.  438. 
The  masterly  opinions  of  Mr.  Chief  Justice  Spbkcbb,  and  of  Chan- 
oellor  Kent,  are  indeed  judicial  discussions  of  rare  ability  and 
research,  which  have  been  recognized  as  authority  in  this  State, 
and  every  other  State  in  the  Union,  where  this  question  has  come 
up  for  judicial  investigation.  We  would  refer  to  and  adopt  the 
exhaustive  reasoning  of  these  cases  as  re-affirming  the  principles 
laid  down  by  Mr.  Justice  Stoby,  and  establishing  the  law  for  this 
State,  as  well  as  of  every  other  State  of  the  Union  where  the  ques* 
tion  has  been  considered. 

We  must  therefore  conclude,  that  whatever  the  fact  may  be  as  to 
the  dissolution  of  the  partnership  by  mutual  consent,  as  contended 
for  by  Taylor,  it  is  certain  that  the  partnership  was  dissolved  by 
operation  of  law,  when,  in  May,  1861,  Hutchinson  left  the  city  of 
Washington  and  became  domiciled  in  Virginia,  and  a  citizen  of 
that  State,  then  at  war  with  the  United  States. 

It  being  thus  settled  that  there  was  a  dissolution  of  the  partner- 
ship by  operation  of  law,  the  main  question  we  now  have  to  decide 
is,  what  was  the  interest  of  Hutchinson  in  the  partnership  after  its 
dissolution?  Is  he  entitled  to  a  share  of  the  profits  of  the  business 
made  by  Taylor,  after  the  dissolution? 

It  is  insisted  by  the  learned  counsel  for  the  appellee,  that  it  is  a 
uniform  rule,  of  universal  application,  that  whenever  the  continu- 
ing partner,  after  dissolution,  carries  on  the  business  with  the 
partnership  stock,  he  is  liable  to  the  outgoing  partner  for  his  full 
share  of  the  profits.  This  is  certainly  the  general  rule,  and  is 
founded  upon  sound  principles  and  unquestioned  authority.  The 
reason  of  the  general  rule  is  plain.  The  right  to  share  in  the  profits 
resulting  from  a  continuance  of  the  business  after  dissolution  of 
the  partnership,  is  founded  upon  the  exposure  of  the  property  of 
the  partner  who  goes  out  to  the  risk  of  the  new  business.  But  sup- 
pose the  outgoing  partner  has  in  fact  no  property  in  the  concern  to 
be  exposed;  suppose  at  the  date  of  the  dissolution  he  has  drawn  out 
the  whole  of  the  capital  he  had  put  in  the  concern,  or  that  he  is 
indebted  to  the  concern  in  an  amount  far  exceeding  his  interest  in 
it  Suppose  it  appears  that  at  the  date  of  dissolution  he  has  not 
only  drawn  out  his  capital,  but  has  also  withdrawn  his  labor,  skill 
and  serricefi,  and  that  the  liabilities  of  the  concern  are  far  in  ex« 
oees  of  the  assets,  and  that  these  assets  bava  been  faithfully  applied 
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^lO  the  payment  of  the  debts  of  the  firm  by  the  oontinuiiig  partner^ 
and,  in  point  of  fact,  that  the  outgoing  partner  has  thus  no  inter- 
est in  the  conoem  which  can  be  put  to  the  hazard  of  insolvency  or 
bankraptcy.  In  such  cases  the  principle  of  the  rale  contended  for 
cannot  apply,  for  the  reason  of  the  rule  ceases  to  exist 

Bnt  it  is  insisted  by  the  appellee's  counsel  that,  inasmuch  as  the 
continuing  partner  did  not  sell  out  the  old  stock  at  public  auction, 
but  continued  it  in  the  business,  the  retiring  partner  is  entitled  to 
share  in  the  profits  independent  of  the  state  of  the  accounts  between 
the  partners  at  the  date  of  the  dissolution. 

It  is  claimed  that  it  is  immaterial  what  the  condition  of  the  part- 
nership affairs  was  at  the  time  of  the  dissolution;  what  was  the  in- 
terest of  the  partners  respectively;  what  proportion  of  the  capita) 
had  been  contributed  by  either  partner,  or  whether  the  outgoing 
partner  had  withdrawn  his  input,  yet  if  the  stock  of  the  firm  is 
carried  over  into  the  new  business,  and  not  sold  at  public  auction, 
the  outgoing  partner  is  still  entitled  to  have  an  account  and  share 
in  the  profits.  This  proposition  cannot  be  maintained  in  the  broad 
and  unqualified  manner  in  which  it  is  stated.  The  authorities  re- 
lied upon  do  not  sustain  it;  but,  on  the  contrary,  it  seems  to  be 
well  settled  that  there  is  no  uniform  rule,  applicable  alike 
to  all  cases.  In  Pars,  on  Part.  524,  the  author,  referring  to  a 
number  of  decisions  on  this  subject,  says:  *'  In  regard  to  the  terms 
of  the  account  and  settlement,  and  the  charges,  credits  or  allow- 
ances to  be  made,  it  has  been  conceded  by  the  highest  authority, 
that  specific  rules  are  of  little  use,  because  the  justice  of  every  case 
requires  that  its  peculiar  facts  and  merits,  the  nature  of  the  trade  . 
the  conduct  of  the  parties,  and  all  the  various  circumstances  which 
affect  the  rights  of  the  parties,  must  be  taken  into  consideration,  to 
determine  what  they  are  or  shall  be."  The  same  author  says:  **  A 
sale  is,  generally  speaking,  that  method  of  disposing  of  the  prop- 
erty, or  facilitating  its  division,  which  is  less  open  to  fraud  or  mis- 
take, and  is  therefore  much  favored.  *  ♦  ♦  ♦  gtm  it  must 
always  be  possible  that  the  peculiar  circumstances  of  the  case  may 
make  a  sale  injurious,  and  that  the  true  interests  of  all  parties  may 
be  better  preserved  and  protected  without  it"    Id.  525. 

In  Willitt  V.  Blanfardy  1  Hare,  253,  Vice-Chancellor  Wiobam, 
after  reviewing  all  the  English  cases  decided  up  to  that  time  (1842) 
said:  ''  I  feel  myself  bound,  therefore,  by  authority  and  reason,  to 
bold  that  the  nature  of  the  trade,  the  manner  of  carrying  it  on,  the 
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capital  employed,  the  state  of  accounts  between  the  parties^  etc^ 
may  materially  affect  the  rights  of  the  parides." 

Again  he  says,  in  the  same  case,  page  269,  '^  I  hare  again  con- 
r.dered  the  subject,  and  read  the  cases  to  which  I  was  referred,  and 
I  remain  of  the  opinion  I  expressed  at  the  close  of  the  argument, 
that  there  is  no  rule  of  this  court  applicable  alike  to  all  cases,  and 
that  there  is  no  rule  which  is  so  established,  or  general  in  its  appli- 
cation, that  it  is  to  be  taken  to  be  the  general  rule,  until  circum- 
stances are  shown  which  displace  it.  The  facts  of  each  case  must 
be  fully  brought  under  the  view  of  the  court  before  it  can  be  in  a 
position  to  state  what  justice  to  the  parties  seeking  its  protection 
may  require  with  due  regard  to  the  interests  of  other  parties.  No 
one  can  attend  to  the  elaborate  judgments  of  Lord  Eldok  in  Oraiuh 
shaw  V.  CoUinSy  Brown  v.  De  Tastet,  and  even  in  Cook  v.  Chilling* 
ridge,  without  being  satisfied  that  his  mind  saw  the  impossibility 
of  subjecting  cases  so  various  as  those  of  trading  partnerships  to 
any  universal  rule.  And  I  think  it  is  impossible  to  consider  the 
subject  abstractly  upon  authority,  without  feeling  satisfied  that 
justice  would  be  endangered  by  an  attempt  to  subject  all  cases  of 
this  description  to  any  uniform  rule.''  See  also  Pars,  on  Part. 
523,  and  cases  there  cited  in  note. 

In  Wedd&rburn  v.  Wedderbum,  15  Eng.  Oh.  R.  722,  752,  Lord 
GoiTENHAM  held  that  there  was  no  absolute  rule  on  this  subject, 
but  each  case  must  depend  upon  its  own  peculiar  facts,  depending 
upon  the  state  of  accounts,  the  capital  employed,  etc. 

In  the  same  case,  coming  up  again  in  1856,  it  was  held  by  Sir 
John  Romilly,  that  the  liability  to  account  for  the  profits  derived 
from  the  trade  carried  on  (after  one  partner  had  retired,  or  was 
dead,  or  became  bankrupt),  must  depend  on  the  nature  of  the 
trade,  the  mode  of  carrying  it  on,  the  capital  employed,  the  state 
of  account  between  the  parties,  and  the  conduct  of  the  parties  afte- 
ward. 

That  the  rule  contended  for  by  the  appellee's  counsel  is  not  a 
universal  one,  is  shown  by  a  remark  of  Lord  Eldok,  in  Brown  v. 
De  TasM,  Jacob,  284,  in  which  the  doctrines  supposed  to  be  estab- 
lished in  Orawshaw  v.  Collins,  2  Buss.  525,  are  brought  in  review, 
and  considered  productive  of  great  hardship. 

The  Lord  Chancellor  observed,  in  reply  to  the  remarks  of  the 
counsel  upon  the  case  of  Orawshaw  v.  Collins,  that  he  did  not  mean 
to  say,  that  in  all  cases  of  partnership  the  oonseqnenoe  of  carrying 
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on  the  busiBess  would  be  that  the  profits  shonld  be  divided,  as  if 
the  parties  had  not  died  or  become  bankrupt,  but  that  such  might 
be  the  law  in  some  cases. 

The  general  principle  ought  to  be  this:  That  as  it  is  quite  com- 
petent to  the  parties  to  settle  the  accoimts  and  to  mark  out  the 
relation  between  themselves  as  debtor  and  creditor;  so  when  tLere 
is  a  non-settlement  of  the  account  (though  a  settlement  may  some- 
times introduce  great  hardship  and  difficulty),  yet  those  who  choose 
to  employ  the  property  of  another  for  the  purposes  of  their  trade, 
exposing  it  to  all  the  risks  of  insolvency  and  bankruptcy,  have  no 
right  to  say  that  the  account  shall  not  be  taken  if  it  can  be  taken 
without  incurring  difficulties  which  might  embarrass  the  house  to 
such  an  extent  as  to  make  it  unjust  to  demand  it" 

It  would  seem,  therefore,  that  the  right  to  share  in  the  profits 
resulting  from  a  continuation  of  the  business,  after  the  dissolution 
of  the  partnership,  is  founded  upon  the  exposure  of  the  property 
of  the  partner  who  goes  out  to  the  risks  of  the  new  business;  and 
that  if  the  partner  going  out  has  no  property  to  be  thus  exposed, 
the  principle  cannot  apply.  See  also  Oollyer  on  Part.,  181,  182; 
and  Hyde  v.  EntiSy  4  Maryland  Oh.  Decisions,  p.  80. 

Applying  these  doctrines  to  the  case  before  us,  we  are  bound  to 
conclude  that  Hutchison  was  not  entitled  to  an  account  or  share  of 
the  profits  made  by  Taylor  after  a  dissolution  of  the  partnership. 
All  he  was  entitled  to  was  to  call  upon  the  continuing  partner, 
Taylor,  for  a  proper  application  of  the  assets  on  hand  at  the  dis- 
solution of  the  partnership,  to  the  payment  of  the  liabilities  exist- 
ing at  the  date  of  the  dissolution.  The  law  having  by  its  interdict 
put  an  end  to  a  partnership  between  two  partners,  who  had  become 
alien  enemies,  Taylor  could  not  bind  Hutchison  to  any  debts  cre- 
ated by  him  upon  the  credit  of  the  firm.  Hutchison  was  no  more 
bound  than  if  he  had  been  dead  or  a  bankrupt,  or  the  partnership 
had  been  dissolved  by  mutual  consent. 

Nor  was  Hutchison  entitled  to  a  share  of  the  profits  made  by 
Taylor  after  the  dissolution.  When  he  left  Washington  he  had 
withdrawn  his  whole  input  capital.  According  to  the  settlement 
of  the  partnership  transactions  made  by  a  trusted  agent  of  the 
firm,  J.  Marion  Hart,  the  bookkeeper,  the  assets  on  hand  on  the 
first  day  of  August,  1861,  including  stock,  debts,  fixtures  and  cash 
on  hand,  amounted  to  tl5,848.99,  while  the  total  liabilities  of  the 
firm  amounted  to  the  sum  of  t87,098.^,  of  which  latter  amount 
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tl2,749.50  was  due  from  the  firm  to  Taylor.  So  that  there  was^aceord 
ing  to  this  statement,  an  excess  of  liabilities  over  assets  of  t21,189.26. 

This  statement  is  modified,  however,  by  the  estimate  of  the 
assets  made  in  the  mode  directed  by  the  decree  of  the  Circuit 
Court,  which  increased  the  amount  of  assets  to  t21,728.46,  and 
reduced  the  liabilities  by  arrangement  made  with  northern  credit- 
ors by  compromise  made  by  Taylor,  to  $26,234.87,  $12,749.60  of 
which  was  due  to  Taylor.  This  is  the  most  faTorable  estimate 
which  can  be  made  for  Hutchison,  and  is  not  excepted  to  by  him  ; 
and  this  still  shows  an  excess  of  liabilities  oyer  the  assets  of 
$4,506.41. 

It  will  thus  appear,  that  at  the  dissolution  of  the  partnership 
the  firm  was  indebted  to  Taylor  upwards  of  $12,000;  Hutchison 
had  withdrawn  his  capital;  and  the  assets  on  hand,  under  the  most 
favorable  aspect  of  the  case,  were  nearly  $5,000  less  than  sufiSoient 
to  meet  the  liabilities  of  the  firm.  Having  withdrawn  his  capital, 
as  well  as  his  personal  services,  and  being  largely  inpebted  to 
Taylor,  and  the  liabilities  of  the  firm  being  largly  in  excess  of  its 
assets,  and  the  partnership  having  been  dissolved  by  operation  of 
law,  he  cannot  now  participate  in  the  profits  made  by  Taylor  after 
dissolution  of  the  partnership.  The  right  to  share  in  the  profits 
resulting  from  a  continuation  of  the  business  after  dissolution  is 
founded  upon  the  exposure  of  the  property  of  the  partner  who  goes 
out,  to  the  risks  of  the  new  business.  In  the  case  before  us,  Hutchi- 
son had  no  interest  in  the  partnership  except  that  the  assets  should 
be  applied  to  the  discharge  of  the  liabilities  of  the  firm  at  the  time  of 
dissolution.  This  was  not  such  an  interest  as  could  be  exposed  to 
the  risks  of  the  new  business.  The  partnership  could  not  exist 
during  the  war,  because  the  partners  were  alien  enemies.  Taylor 
could  not  have  made  any  contract  by  which  Hutchison  would  have 
been  bound  as  his  partner.  He  was  bound  to  account  to  Hutchi- 
son for  his  share  of  the  stock  at  a  fair  valuation,  no  matter  what 
the  result  of  his  business  had  been.  If  he  had  suffered  loss,  he 
would  have  had  to  bear  the  loss  alone.  Being  alien  enemies,  living 
on  different  sides  of  belligerent  lines,  they  could  not  share  in  the 
profits  made  by  each  other.  Even  if,  by  express  contract,  they  had 
bound  themselves  to  share  in  profits  made  in  their  business  during 
the  war,  such  a  contract  would  have  been  unlawful,  and  could  not 
be  enforced;  for  that  would  have  created  such  a  confiunon  of  obli« 
gations  between  the  law  of  partnership  and  the  law  of  war,  snob  a 
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conflict  between  their  duty  as  partners  and  their  dnty  as  patriots, 
as  public  policy  imperatively  prohibits.  See  Orisicold  v.  Wadding- 
ion,  16  Johns.  438,  489. 

Now  it  is  apparent,  from  the  whole  record  in  this  case,  that  if 
after  the  commencement  of  the  war,  and  after  Hatchison  had 
left  Washington,  and  changed  his  domicil  to  Virginia,  Taylor  had 
sold  out  the  stock  of  the  firm  at  public  auction,  Hutchison  wonld 
not  have  had  the  slightest  pretense  of  a  claim  to  a  share  of  the 
profits,  but  could  only  have  claimed  that  Taylor  should  account  to 
him  for  his  share  of  the  proceeds  of  sale.  Instead  of  a  sale  at 
public  auction,  Taylor  took  the  stock  at  valuation  fixed  by  a  disin- 
terested party,  and  one  familiar  with  the  stock,  the  clerk  and  book- 
keeper of  the  firm.  How  does  this  change  the  question  or  affect 
the  rights  of  Hutchison?  It  has  already  been  seen  that,  while  a 
sale  is,  generally  speaking,  the  mode  of  disposing  of  the  partner- 
ship property,  which  is  least  open  to  the  danger  of  fraud  or  mis- 
take, and  is  therefore  much  favored,  yet,  according  to  Parsons 
(supra),  *^  still  it  must  always  be  possible  that  the  peculiar  circum- 
stances of  the  case  may  make  suca  sale  injurious,  and  that  the 
true  interest  of  all  parties  may  be  better  preserved  and  protected 
without  it."  Now  the  main  ground  upon  which  a  sale  at  public 
auction  is  '^  much  favored  "  is,  that  at  such  sale  both  partners  may 
be  present  and  bid  for  the  stock,  and  prevent  a  sacrifice. 

In  this  case,  one  of  the  partners  (Hutchison)  could  not  have 
been  present,  and  the  other  partner  could  have  bought  the  stock 
without  an  interested  competing  bidder  being  present  to  make  him 
pay  its  value.  This,  it  seems  to  me,  is  one  of  the  cases  which 
comes  within  the  very  terms  of  the  exception  stated  by  Mr.  Parsons. 

There  can  be  no  doubt  that  if  the  stock  of  goods  had  been  sold 
at  public  auction  in  the  absence  of  Hutchison,  Taylor  would  have 
bought  them  at  a  much  smaller  sum  than  the  valuation  estimated 
by  Hart.  And  certainly  it  must  be  conceded  by  all,  that  if  there 
had  been  such  sale,  Hutchison  could  not  have  had  the  slightest 
pretense  of  a  claim  for  a  share  in  the  profits  made  by  Taylor  after 
the  dissolution  of  the  partnership. 

The  taking  the  stock  at  valuation,  instead  of  sale^  was  manifestly 
to  the  advantage  of  Hutchison;  and  if  he  could  not  assert  his 
claim  to  a  share  in  the  profits  in  the  event  of  a  sale,  he  ought  not 
now  to  assert  it.    Upon  the  whole  case,  I  am  of  opinion  that  the 
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tiecree  of  the  Circuit  Ooart  is  erroneous.    The  decree  ought  to  be 
reversed  and  the  bill  dismissed. 
The  other  judges  concurred  in  the  opinion  of  OHmsTiAir,  J. 

Decree  revereed. 


OOLBMAN  T.  OOMMONWEALTH. 

CKOraftt.886.) 
WUneu — lunaHe  not  incompeUni. 

• 

The  tBJcX  that  a  penon  is  a  lanatic  does  not  per  se  exdade  him  aa  a  witness, 
bat  he  is  competent  if  at  the  time  of  his  examination  he  has  that  share  of. 
understanding  which  is  necessary  to  enable  him  to  retain  in  memory  the 
events  of  which  he  has  been  witness,  and  to  give  him  a  knowledge  of  right 
and  wrong,  and  of  such  competency  the  court  is  judge. 

INDICTMENT  for  forgery  against  William  D.  Coleman.     The 
facts  sufficiently  appear  in  the  opinion.    The  prisoner  was 
<;on rioted  below  and  took  a  writ  of  error  to  this  court 

Royall  &  Fhurnoy,  for  prisoner. 

The  Attorney- Oeneraly  for  Commonwealth. 

BoTJLDiiii',  J.  The  plaintiff  in  error  was  indicted  at  the  March 
term  of  the  Hustings  court  of  the  city  of  Bichmond,  for  forging 
a  public  record,  then  being  in  the  office  of  the  second  auditor  of 
this  State.  On  his  arraignment  he  demurred  to  the  indictment; 
but  his  demurrer  was  overruled  by  the  court,  and  he  was  put  on  his 
trial,  was  found  guilty  by  the  jury,  and  his  term  of  imprisonment 
in  the  penitentiary  was  fixed  at  four  years.  In  the  progress  of  the 
trial  sundry  bills  of  exception  were  taken  by  the  accused  to  rulings 
of  the  court,  and  the  bills  were  signed  and  sealed  by  the  court, 
and  made  a  part  of  the  record.  After  the  verdict  of  the  jury  was 
rendered,  the  accused  moved  the  court  to  set  the  same  aside  as 
<>ontrary  to  the  law  and  the  evidence,  and  also  moved  in  arrest  of 
',;  both  of  whioh  motions  were  overruled  by  the  court 


712  VIKGINIA, 


Coleman  t.  Commonwealth. 


without  exception,  and  judgment  was  entered  according  to  the 
Terdict  On  a  subsequent  day  the  accused  moyed  the  court  to  set 
the  judgment  and  verdict  aside,  and  award  him  a  new  trial,  on  the 
ground  that  Joseph  Mayo,  Jr.,  a  material  witness  for  the  Common- 
wealth to  prove  the  alleged  forgery,  was  then  insane;  that  he  was 
insane  at  the  time  he  testified,  and  had  been  insane  for  some  time 
prior  to  the  trial  Affidavits  of  the  prisoner  and  of  one  of  his 
counsel  were  filed,  showing  that  they  had  no  suspicion  of  the 
insanity  of  the  witness  during  the  trial,  but  had  ascertained  the 
fact  after  the  case  was  ended.  Much  testimony  was  taken  on 
the  motion  on  both  sides,  but,  after  fully  considering  the  same,  the 
motion  was  overruled  by  the  court,  and  the  prisoner  again  excepted. 
The  testimony  offered  on  this  motion,  and  the  reasons  of  the  court 
for  overruling  it,  are  fully  set  forth  in  the  bill  of  exceptions. 

A  writ  of  error  was  awarded  by  this  court  to  the  judgment  of 
the  Hustings  court,  on  which  the  case  is  now  before  us. 

We  shall  consider  the  errors  relied  on  in  the  order  in  which  they 
have  been  presented  at  the  bar.  The  first  error  assigned  is  the 
refusal  of  the  court  to  set  aside  the  judgment  and  verdict  on 
account  of  the  alleged  insanity  of  the  witness,  Joseph  Mayo,  Jr. 

There  can  be  no  doubt  that  the  rule  laid  down  by  Peake  in  his 
work  on  Evidence,  and  approved  by  the  Court  of  Errors  of  New 
York  in  the  case  of  Hartford  v.  Palmer^  16  Johns.  143,  is  sound 
and  reasonable,  and  is  one,  as  said  by  the  court  in  that  case, 
'^  which  cannot  fall  to  command  the  respect  of  all  mankind;"  to 
wit,  '^  that  all  persons  who  are  examined  as  witnesses  must  be  fully 
possessed  of  their  understanding;  that  is,  such  understanding  as 
enables  them  to  retain  in  memory  the  events  of  which  they  have 
been  witnesses,  and  gives  them  a  knowledge  of  right  and  wrong; 
that,  therefore,  idiots  and  lunatics,  whiU  under  the  infiuenccs  of 
their  malady,  not  possessing  their  share  of  understanding,  are 
excluded." 

It  will  be  seen  then,  that  a  witness  is  not  excluded  by  this  rule, 
merely  because  he  i^  a  lunatic.  That  is  not  enough  per  se  to  ex- 
clude him  ;  but  he  must  at  the  time  of  his  examination  be  so  under 
the  influence  of  his  malady  as  to  be  deprived  of  that  ^*  share  of 
understanding  which  is  necessary  to  enable  him  to  retain  in  mem- 
ory the  events  of  which  he  has  been  witness,  and  gives  him  a 
knowledge  of  right  and  wrong."  If  at  the  time  of  his  examination 
he  has  this  share  of  nnaerstandlng,  he  ia  eati^fetmU.    That  is  the 
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test  of  competency^  and  of  such  competency  the  court  is  the  judge ; 
while  the  weight  of  testimony — the  credit  to  be  attached  to  it — ^is 
left  to  the  jury. 

Mr.  Wharton,  in  his  work  on  Criminal  Law,  says,  ''  It  was  once 
held  that  an  idiot  was  inadmissible,  and  so  of  a  lunatic.  It  is  now 
settled,  however,  that  in  all  cases,  either  an  idiot  or  lunatic  may 
be  received,  if,  in  the  discretion  of  the  court,  he  appears  to  have 
sufficient  understanding  to  apprehend  the  obligation  of  an  oath, 
and  to  be  able  to  give  a  correct  answer  to  the  questions  put.  The 
competency  is  to  be  determined  by  the  judge  trying  the  case,  upon 
the  examination  of  the  witness  himself,  or  upon  the  testimony  of 
third  persons."    1  Wharton's  Crim.  Law,  §  752,  and  cases  cited. 

In  the  case  of  the  Queen  v.  Hilly  20  Law  Jour.  N.  S.,  p.  22  (re- 
ported also  in  5  Eng.  Law  and  Eq.  547),  it  was  held  by  all  the 
judges,  Ld.  Campbell,  C.  J.,  presiding,  that  the  mere  fact  of 
insanity  is  not  enough  per  se  to  exclude  a  witness.  The  judges 
were  all  of  opinion,  that  if,  at  the  time  of  his  examination,  he  ap- 
peared to  the  judge  to  be  of  sufficient  intelligence  to  distinguish 
between  right  and  wrong — to  appreciate  the  nature  and  obligation 
of  an  oath  —  then  he  was  admissible;  all  beyond  was  matter 
affecting  the  weight  of  his  testimony  and  his  credit  as  a  wit- 
ness, and  was  therefore  matter  for  the  consideration  of  a  jury. 
"  If,"  as  Coleridge,  J.,  says,  ib.  p.  26,  **  his  evidence  had  in  the 
course  of  the  trial  been  so  tainted  with  insanity  as  to  be  unworthy 
of  credit,  it  was  the  proper  function  of  the  jury  to  disregard  it,  and 
not  to  act  upon  it." 

We  think  the  principle  of  law  in  such  cases,  as  above  laid  down, 
furnishes  a  sound  and  reasonable  rule.  The  question  then  before 
this  court  is  not  whether  the  witness,  Joseph  Mayo,  Jr.,  was  or 
was  not  a  lunatic  ;  whether  on  two  occasions,  shortly  before  his 
examination,  he  was  not  for  a  few  days  decidedly  insane  ;  whether 
a  few  days  after  his  examination  he  was  not  in  the  same  condition  ; 
or  whether  at  the  time  of  the  motion  he  was  not,  and  is  not  still,  a 
lunatic ;  all  of  which  we  incline  to  believe  has  been  established  by 
the  proofs  and  admissions  of  counsel,  before  this  court,  in  argu- 
ment. This  we  say,  however,  is  not  the  question  before  this  court ; 
for,  as  was  said  by  Judge  Story,  speaking  for  all  the  judges  of  the 
United  States  Supreme  Court  in  the  case  of  Evans  v.  Hetticky  5 
Wheat.  470,  ^' a  person  being  subject  to  fits  of  derangement  is  no 
objection  either  to  his  competency  or  credibility  if  lie  is  sane  at  the 
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time  of  his  giving  his  testimony J^  The  real  question  before  us  is, 
whether  on  Monday  and  Tuesday,  the  23d  and  24th  of  March, 
1874,  when,  as  a  witness  in  this  cause,  he  was  subjected  to  a  pro- 
ti'acted  and  searching  examination  and  cross-examination,  with- 
out objection  to  his  competency  from  any  quarter,  Joseph  Mayo, 
Jr.,  possessed  a  sufficient  share  of  understanding  to  appreciate 
the  nature  and  obligation  of  an  oath ;  to  distinguish  between 
right  and  wrong;  to  remember  events  of  which  he  had  been 
a  witness;  and  to  answer  intelligently  the  questions  pro- 
pounied  to  him.  If  he  then  possessed  that  degree  of 
intelligence,  we  think  he  was  competent.  The  learned  judge  who 
presided  at  the  trial,  and  whose  peculiar  province  it  was  to  decide 
that  question,  was  of  opinion  that  he  did  possess  the  requisite  share 
of  understanding;  and  it  would  require  very  cogent  and  conclusive 
proof  to  the  contrary  to  induce  this  court  to  interpose  under  such 
circumstances.  But  we  see  no  error  in  the  ruling  of  Judge  Guigon 
on  the  motion.  With  all  the  testimony  before  us,  we  fully  concur 
with  him  in  the  opinion  that  there  was  nothing  in  the  testimony  to 
justify  the  exclusion  of  the  witness,  even  had  the  motion  been 
made  before  his  examination.  But  there  was  no  such  motion;  and 
in  deciding  this  question  we  have  the  benefit  of  an  actual  examina- 
tion of  Col.  Mayo  as  a  witness  on  two  successive  days  —  the  whole 
examination  relating  to  complicated  transactions  of  a  delicate  and 
painful  character;  yet  during  that  protracted  examination  nothing 
occurred  which  excited  even  a  suspicion  of  insanity  in  the  mind  of 
the  plaintiff  in  error,  or  of  his  learned  and  astute  counsel;  although 
they  did  think  that  he  was  under  the  influence  of  stimulants;  nor 
upon  a  close  and  critical  review  of  his  testimony,  since  it  was  given, 
have  they  been  able  to  point  the  court  to  any  thing  in  it  evincing 
delusion  or  inconsistency,  any  want  of  intelligence,  or  even  want  of 
memory.  Whilst  on  the  other  hand.  Judge  Gitigon  certifies,  that 
although  evidently  drinking  deeply,  he  was  at  the  time  of  his 
examination  ^'  a  competent  and  proper  witness,  and  not  laboring 
under  any  mental  disability  whateyer; "  that  his  mind  was  perfectly 
clear,  his  appreciation  of  the  interrogatories  perfect,  his  answers 
clear  and  intelligent,  and  framed  in  language  unusually  accurate 
and  succinct,  giving  a  better  and  clearer  idea  of  the  complicated 
transactions  as  to  which  he  deposed  than  any  other  witness  in  the 
case."  The  testimony  of  the  Commonwealth's  attorney, and  of  the 
five  jurors,  who,  among  others,  were  examined,  was  substantially 
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to  the  same  effect.  This  testimony  all  applied  to  Mayo's  state  of 
mind  on  the  two  days  on  which  he  was  examined  as  a  witness, 
being  the  precise  time  at  which,  in  the  opinion  of  this  court,  it  was 
material  to  ascertain  the  state  of  his  mind;  and  there  is,  in  our 
opinion,  nothing  in  the  record  to  counteract  it,  or  to  weaken  its 
force.  We  are  of  opinion  therefore  that  the  motion  ^bb  properly 
overruled. 

[The  remainder  of  the  opinion  is  devoted  to  matters  of  practice 
and  statutory  construction.] 

Judgment  afirmed. 
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Eaton  v.  Eaton. 

(8  Vroom.  108.) 
Deed — of  lunatic  toA«n  voidable  onlp 

The  deed  of  &  lunatie,  executed  before  an  inqaisition  and  finding  of  Ivaiaej, 
if  taken  in  good  faith,  is  voidable  onlj,  and  not  void. 

IN  THB  SvPBEME  GouRT.  —  Rule  to  show  canse  why  a  new  trial 
should  not  be  granted. 
James  Eaton^  of  Irvington^  Essex   county,   died  January  35, 
1853.    He  left  four  sons,  James,  Thomas,  George  and  Matthias, 
and  his  wife  Phebe,  surviying. 

Matthias,  the  plaintiff,  was  about  fourteen  years  old  when  his 
father  died,  and  James,  the  defendant,  aged  about  twenty-fiTe 
years.    After  the  death  of  his  father,  James,  the  eldest  son,  claimed 
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to  have  the  possession,  control  and  ownership  of  all  the  lands  his 
father  had  owned,  nnder  deed  from  his  father  and  mother,  James 
Eaton,  and  Phebe,  his  wife,  dated  January  4,  1853,  duly  acknowl- 
edged and  recorded. 

After  differences  and  disputes  between  the  parties  about  the  title 
continued  for  seyeral  years,  this  action  of  ejectment  was  brought 
by  Matthias,  the  youngest  son,  to  recoyer  his  undivided  fourth  of 
three  lots  of  land,  part  of  the  father's  real  estate,  still  in  possession 
of  James. 

The  following  additional  facts  were  stated  in  the  opinion  of  the 
court: 

The  plaintiff  is  one  of  the  sons  of  James  Eaton,  and  by  our 
statute  of  descents  entitled  at  his  father's  death,  to  one  equal 
nndiyided  fourth  part  of  the  lands  of  which  his  father  died  seized, 
in  fee  simple,  without  devising  the  same  in  due  form  of  law,  subject 
to  the  dower  of  his  mother,  Phebe  Eaton. 

The  defendant,  James  M.  G.  Eaton,  denies  that  the  father  died 
seized  of  the  lands  claimed  in  this  suit,  and  produces  a  deed  duly 
executed  by  his  father  and  mother,  dated  January  4,  1853,  cov- 
ering this  property  and  all  the  lands  owned  by  their  father  at  that 
time,  as  evidence  of  his  title  and  exclusive  ownership. 

The  deed  is  attacked  by  the  plaintiff  upon  two  grounds.  First, 
that  at  the  time  the  deed  was  executed,  it  was  a  fraud  upon  his 
father,  who  was  paralytic  and  imbecile,  and  being  unable  to  read 
and  understand  the  contents  of  the  deed,  they  were  falsely  stated 
to  him  and  to  his  wife,  not  in  legal  effect  only,  but  in  the  very 
description  of  the  writing  itself ;  that  it  was  represented  to  be  a 
deed  in  proper  form  to  James  to  enable  him  to  manage  and  dispose 
of  the  property  for  the  payment  of  some  debts  of  the  father,  which 
were  troubling  him  because  he  was  not  able  to  look  after  his  busi- 
ness as  he  was  wont,  and  some  of  his  creditors  were  becoming 
urgent.  A  Mr.  Miller,  to  whom  the  father  owed  11500,  secured  by 
mortgage  on  lands,  had,  just  before  the  drawing  of  the  deed,  threat- 
ened the  old  man  with  a  suit  for  its  recovery,  and  told  him  ^'he 
could  get  no  satisfaction  from  him,  and  that  if  he  could  not  do  it 
himself,  he  was  to  put  it  in  James'  hands  to  do  it  for  him." 

Upon  this  threat  and  suggestion,  one  Mr.  Van  Houten,  a  scriv- 
ener, was  called  upon  by  some  one  to  draw  a  deed,  and  made  it  an 
absolute  conveyance  of  all  the  father's  lands  to  his  son  James. 
The  old  man's  hand  was  guided  while  he  signed  the  deed.    The 
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mother  refused  to  sign  at  first,  but  finding  her  husband  was  be> 
coming  excited  and  angry,  as  she  says,  was  induced  to  sign  frook 
fear  of  the  effect  of  her  refusal  upon  her  husband. 

Van  Houten  is  dead,  and  there  was  no  witness  to  speak  of  the 
execution  of  this  paper  but  Phebe  Eaton,  the  mother,  who  is  now 
living  with  the  other  sons,  and  is  opposed  to  James. 

The  court  properly  instructed  the  jury  that  the  duly  executed 
deed  held  by  James;  his  possession,  which  immediately  followed 
the  death  of  the  father,  January  25,  1853;  the  death  of  Van 
Houten;  and  the  length  of  time  which  had  elapsed  since  the  trans- 
action, imposed  upon  the  plaintiff  the  obligation  of  producing 
before  the  jury  proof  which  should  cany  strong  conviction  to  their 
minds  of  the  truth  of  the  matters  upon  which  the  right  to  reoover 
must  depend. 

The  jury  returned  a  verdict  for  the  plaintiff. 

T.  N.  McGarter,  for  plaintiff. 
OouUf  for  defendant 

SouDDEB,  J.  If  it  be  assumed  that  the  verdict  is  sustained  by 
the  evidence  upon  this  point,  it  is  still  further  contended  by  the 
defendant's  counsel  that  the  deed  of  a  person  of  unsound  mind  is 
not  void,  but  voidable,  and  may  be  ratified  by  long  acquiescence,, 
and  by  permitting  the  grantee  to  do  acts  by  which  his  condition  is 
changed,  and  which  will  prejudice  him  if  the  deed  is  defeated. 
The  difference  between  a  void  and  a  voidable  deed,  as  defined  in 
the  law,  is  that  the  former  cannot  be  ratified  by  acquiescence  short 
of  the  statutory  limitation,  while  the  latter  may  be,  by  time  and 
circumstances,  within  such  limitation. 

It  was  held  by  the  court  in  this  case  below,  that  a  deed  made  by 
a  person  of  unsound  mind  is  voidable  and  not  void,  and  therefore 
the  evidence  of  acts  of  acquiescence  was  admitted  to  go  to  the  jury. 

This  ruling  was  in  favor  of  the  defendant,  and  the  position  of 
the  case  here,  upon  his  motion  for  a  new  trial,  stands  rather  upon 
the  weight  of  that  evidence  than  upon  the  legality  of  the  ruling. 
But  if  there  was  error  in  this  holding,  then  the  case  is  decided  by 
the  points  already  considered,  and  we  need  not  further  examine  the 
question  of  acquiescence  and  acts  of  ratification.  An  examination 
of  the  cases  upon  this  subject  shows  much  conflict  and  some  nnr 
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certainty.  Our  usual  text-book,  2  Bla.  Com.  *291,  says:  "Idiots 
and  persons  of  non-sane  memory,  infants  and  persons  under  duress, 
are  not  totally  disabled  to  convey  or  purchase,  but  sub  modo  only. 
For  these  conveyances  and  purchases  are  voidable,  but  not  actually 
void.  But  it  hath  been  said  that  a  non  compos  himself,  though  he 
be  afterward  brought  to  a  right  mind,  shall  not  be  permitted  to 
allege  his  own  insanity,  in  order  to  avoid  such  grant,  for  that  no 
man  shall  be  allowed  to  stultify  himself,  or  to  plead  his  own  dis- 
ability." 

It  will  be  observed  that  he  further  calls  this  rule  (that  a  man 
may  not  stultify  himself  in  court),  '^  a  notion  " —  and  so  it  has  been 
held,  for  it  has  been  long  exploded. 

2  Sugden  on  Powers,  *179,  says  that  Blackstone  followed  the  old 
rule  in  Beverley's  Case,  4  Rep.  123,  that  deeds  executed  by  lunatics 
were  voidable  only,  but  not  actually  void;  but  that  Thomson  v» 
Leach,  Comb.  468;  S.  C,  3  Salk.  300,  established  the  distinction^ 
that  a  feoffment  with  livery  of  seizin  by  a  lunatic,  because  of  the 
solemnity  of  the  livery,  was  voidable  only,  but  that  a  bargain  and 
sale,  or  surrender,  etc.,  was  actually  void. 

What  becomes  of  this  distinction  under  our  law  relating  to  con- 
veyances, which  abolishes  livenes  and  substitutes  deeds  of  Wrgain 
and  sale  with  acknowledgment  and  record  for  the  old  common-law 
mode  of  conveyance  by  feoffment  with  livery  of  seizin,  must  be  ap- 
parent. The  recorded  deed  has  the  publicity  which  was  obtained 
by  the  formal  delivery  of  possession  of  the  land  by  livery.  Because 
of  the  solemnity  of  the  livery  the  feoffment  was  voidable,  but  to 
prevent  secret  conveyances  the  deed  was  made  void. 

If  the  rule  no  longer  obtains  that  a  man  may  not  stultify  him- 
self in  court,  and  a  complete  title  is  given  without  livery  of  seizin 
and  actual  corporeal  investiture,  there  would  be  no  reason  for  ad- 
hering to  the  law  that  a  feoffment  by  a  person  of  unsound  mind  is 
voidable,  while  a  deed  of  bargam  and  sale  is  absolutely  void. 

A  better  reason  for  the  absolute  avoidance  of  a  deed  executed  by 
persons  of  unsound  mind,  would  seem  to  bo  that  they  who  have  no 
mind  cannot  agree  in  mind  with  another,  and  as  this  is  the  essence 
of  a  contract,  they  cannot  enter  into  a  contract.  But,  how  is  this 
degree  of  unsoundness  to  be  determined  so  as  to  give  protection  to 
those  who  contract  or  take  conveyances  from  such  persons  in  good 
faith,  for  a  good  consideration  ?  There  would  appear  to  be  good 
cause  to  hold  that  deeds  made  by  lunatics,  found  such  by  commis- 
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sion  and  placed  under  guardianship,  are  void;  but  before  such  ad- 
judication,  the  rule  that  holds  such  deeds  Yoidable,  is  sufficiently 
stringent.  There  is  no  good  reason  for  putting  such  persons  under 
a  stricter  law  than  that  which  obtains  in  case  of  infancy,  where 
there  is  also  no  consenting  mind  because  of  immaturity  and  lack  of 
experience.  In  dealing  with  an  infant  the  purchaser  has  notice, 
but  in  trading  with  an  insane  man  he  may  have  none.  It  will  be 
obseryed  that  Blackstone  classes  infants  with  persons  of  non-sane 
memory,  and  there  has  been  the  same  conkroversy  with  reference 
to  the  deeds  of  infants  whether  they  are  void  or  voidable.  2  Kent's 
Com.  *235,  and  notes;  Bool  v.  Mix,  17  .Wend.  119;  Zouch  v.  Par' 
sons,  3  Burr.  1794;  Ottmes  v.  Ownes,  8  0.  E.  Green,  63. 

But  the  weight  of  authority  is  decided  that  deeds  or  instruments 
under  seal  executed  by  infants,  are  voidable  only,  with  the  excep- 
tion of  those  which  delegate  a  naked  authority;  they  are  void.  The 
recent  case  of  Dexter  v.  Hall,  15  Wall.  9  (1872),  holds  that  the 
power  of  attorney  of  a  lunatic,  or  of  one  non  compos  mentis,  is  void; 
but  the  opinion  of  Justice  Strong  goes  further  and  assails  the 
entire  doctrine  that  the  deeds  of  persons  of  non-sane  mind,  are  only 
voidable,  not  void.  In  the  argument  of  this  ease  and  the  opinion 
of  the  court,  will  be  found  references  to  the  most  important  cases, 
and  a  full  discussion  of  the  subject. 

While  it  is  doubtless  the  settled  law  in  England,  confirmed  by 
act  of  Parliament,  7  and  8  Vict.  c.  76,  §  7,*  that  a  conveyance  by 
feoffment  or  other  assurance,  as  well  as  a  deed  of  bargain  and  sale, 
release  or  grant  by  an  idiot  or  lunatic,  is  wholly  void,  yet  the 
weight  of  authority  in  this  country  favors  the  rule  that  the  convey- 
ance by  deed,  of  persons  of  non-sane  mind  and  of  infants,  are 
voidable  and  not  wholly  void.  1  Pars,  on  Oont.  ♦283;  3Washb.B. 
Pr.  ♦558  ;  4  Kent's  Com.  460;  Dart  on  Vend.  &  Pur.  3;  1  Story's 
Eq.  §§  222,  228. 

The  leading  cases  in  the  different  States  will  be  found  in  the 
notes  of  these  text-books. 

The  cases  referred  to  in  the  charge  at  the  circuit,  Allis  v.  Billings, 
6  Mete.  415,  and  Arnold  v.  Richmond  Iron  Works,  1  Gray,  434^ 
agree  with  the  present  case. 

In  Gibson  v.  Soper,  6  Gray,  279,  it  was  held  that  an  insane  per- 

*  7  Ac  S  Yiot.  0.  76,  f  7. — **  That  no  oonreyuioe  ihall  be  voidable  onlj  wben 
made  \>y  f eofbnent  or  other  aMoranoe  where  the  nine  would  be  abeolntdy 
void  if  mede  1^  release  or  gmnt,**  eto. 
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Bon,  or  his  guardian,  may  bring  an  action  to  recover  land,  of  whioli 
a  deed  was  made  by  him  while  insane,  which  deed  has  not  since 
been  ratified  or  confirmed,  without  first  restoring  the  consideration 
to  the  grantee.  The  reason  given  is  plausible.  Thomas,  J.,  says: 
^'To  say  that  an  insane  man,  before  he  can  avoid  a  voidable  deed, 
must  put  the  grantee  in  statu  quo,  would  be  to  say  in  effect,  that  in 
a  large  majority  of  cases,  his  deed  shall  not  be  avoided  at  all.  The 
more  insane  the  grantor  was  when  the  deed  was  made,  the  less 
likely  will  he  be  ^o  retain  the  fruits  of  his  bargain,  so  as  to  be  able 
to  make  restitution.  If  he  was  so  far  demented  as  not  to  know  or 
recollect  what  the  bargain  was,  the  difficulty  will  be  still  greater.'' 

This  is  good  law  where  there  is  fraud  practiced  upon  one  who  is 
known  at  the  time  to  be  insane,  but  is  not  the  law  where  the  pur- 
chase and  conveyance  are  made  in  good  faith,  for  a  good  considera- 
tion and  without  knowledge  of  the  insanity;  not  only  must  the 
consideration  be  returned  in  such  cases  before  the  conveyance  will 
be  avoided,  but  courts  of  equity  and  courts  of  law  have  gone 
further,  and  held  that  where  persons  apparently  of  sound  mind  and 
not  known  to  be  otherwise,  enter  into  a  contract  which  is  fair  and 
bona  fide,  and  which  is  executed  and  completed,  and  the  property, 
the  subject-matter  of  the  contract,  cannot  be  restored  so  as  to  put 
the  parties  in  statu  quo,  such  contract  cannot  be  set  aside  either  by 
the  alleged  lunatic  or  those  who  represent  him.  Yauger  v.  Skinner, 
1  McCarter,  389;  Motion  v.  Oamrouz,  2  Exch.  487;  S.  0.,  4  id.  17. 

It  is  not  clear,  from  the  facts  of  this  case,  that  the  knowledge 
which  the  defendant  had  of  his  father^s  condition,  the  doubts 
raised  by  the  testimony  respecting  the  consideration  alleged  to  have 
been  paid,  and  the  means  he  had  for  such  payment,  together  with 
his  conduct  since  he  came  in  possession,  in  repudiating  the  arrange- 
ment made  after  the  debts  and  incumbrances  have  been  nearly  paid 
from  the  income  and  proceeds  of  such  property,  do  not  constitute 
such  fraud,  that  the  question  of  restoring  the  consideration  does 
not  arise  in  this  case. 

The  judge,  however,  took  a  view  of  the  case  more  favorable  to  the 
defendant,  for  he  held  that  so  far  as  the  payment  of  incumbrances  was 
included  in  the  alleged  consideration,  that  should  be  left  out  of  the 
case,  because  if,  as  tenant  in  common,  the  defendant  paid  such 
incumbrances,  he  could  retain  his  lien  on  the  property  for  the  pur- 
pose of  re-imbnrsing  himself.  But  the  other  facts  of  payment  of 
debts,  which  the  defendant  alleged  he  had  paid  to  himself  and 
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others,  amounting  to  t870,  as  part  of  the  consideration^  and  the 
11,000  which  the  defendant  says  he  adyanoed  to  the  plaintiff,  or 
loaned  to  him,  and  which  the  plaintiff  claimed  in  a  former  gait» 
was  paid  to  him  on  account  of  the  trust  claimed  in  this  suit,  all 
these  were  left  to  the  jury,  and  they  have  passed  upon  them. 

The  deed  being,  therefore,  voidable  and  not  Toid,  if  the  &ther, 
James  Eaton,  was  non  compos  when  it  was  executed,  the  only  ques- 
tion that  remained  for  consideration  was,  whether  the  plaintiff,  by 
his  acquiescence  and  acts,  had  ratified  the  deed. 

This  he  might  do.  It  is  not  necessary  ±hat  the  time  should 
elapse,  after  the  removal  of  the  disability  which  would  bar  a  recov- 
ery by  the  statute  of  limitations.  A  shorter  time  of  acquiescence, 
with  the  intervention  of  matters  which  prejudice  the  grantee,  and 
place  him  so  that  he  cannot  be  put  in  statu  quo  will  prevent  the 
avoidance  of  the  deed. 

The  plaintiff  was  about  fourteen  years  old  when  his  father  died, 
and  he  waited  eleven  years  after  he  was  of  full  age  before  this  action 
of  ejectment  was  brought.  Meanwhile  the  defendant  disposed  of 
portions  of  the  property  and  paid  the  incumbrances.  He  also 
mortgaged  the  property  and  advanced  the  plaintiff  11,000,  which 
the  latter  testified  was  paid  him  on  account  of  the  trust  claimed  in 
this  suit  But  if  James  was  holding  the  lands,  under  the  deed 
from  his  father,  as  a  trustee  for  the  payment  of  debts  and  incum- 
brances, and  was  thus  acting  in  these  payments  according  to  the 
understanding  of  Matthias,  it  will  hardly  be  said  that  the  acqui- 
escence of  the  plaintiff  in  such  acts  would  prevent  him  from  assert- 
ing his  right  when  the  defendant  claimed  to  hold  under  an  abao* 
lute  deed,  and  denied  the  plaintiff's  interest  in  the  bahince  of  tfafl 
premises.  The  acts  of  confirmation  to  establish  the  deed  moat 
show  an  intention  to  confirm  it,  with  knowledge  of  its  character, 
and  that  it  is  voidable.     Tucker  v.  Moreland,  10  Pet  64 

AU  these  questions  of  fact  were  fully  and  fairly  left  to  the  jury 
by  the  ooiirt»  and  they  have  passed  upon  theniL 

2t0w  truU  rouged. 


OCTOBER  TERM,  1875.  723 

Hayden  y.  Yieeland. 

Hatdbk  y.  YssBijarD. 

(8  Yfoom.  rai) 
BmlmAtf  meUan  far 5r«MA  of  promUeof  marriags, 

An  Mtioii  for  breach  of  promlBe  of  marriage  abates,  at  oommon  law,  upoa.  the 
death  of  the  defendant  and  cannot  be  reviyed  or  contlnaed  against  his  repz^ 
■entativea ;  nor  can  it  be  coniinaea  under  a  atainte  allowing  an  action  for 
"  treepaos  to  the  person  or  property  "  to  be  maintained  against  the  persoDal 
representatives  of  the  trespasser.* 


I 


N  THE  SuPBBME  CouBT. — Action  for  a  breach  of  promise  of 
marriage.    The  opinion  states  the  case. 


Yak  Sycksl,  J.  The  plaintiff  instituted  her  suit  in  this  court 
against  Yreeland^  the  defendant,  for  breach  of  promise  of  marriage. 
The  defendant  died  after  issue  joined,  and  the  question  now  is 
whether  the  suit  abates. 

Originally,  at  common  law,  all  actions  abated  by  the  death  of  a 
sole  plaintiff  or  defendant,  and  if  the  cause  of  action  surriyed  a 
new  suit  was  necessary.  Under  the  Sd  section  of  our  act  respect- 
ing abatement,  all  actions  which  might  originally  be  prosecuted 
against  executors  or  administrators,  may  be  revived. 

The  first  question  to  be  considered  is,  whether,  under  the  com- 
mon-law maxim,  actio  personalis  moritur  cum  personoj  a  suit  for 
breach  of  promise  of  marriage  could  be  maintained  against  the 
personal  representative  of  the  promisor,  after  his  death.  The  term, 
personal  action,  in  its  largest  sense,  includes  all  actions  except 
those  for  the  recovery  of  real  estate,  and  would  embrace  actions  of 
debt,  and  assumpsit  for  the  money  counts,  which  were  never  sup- 
posed to  die  with  the  person.  A  more  restricted  meaning  must 
therefore  be  given  to  this  maxim.  An  executor  could  not  be  sued 
where  the  cause  of  action  was  founded  upon  any  malfeasance  or 
misfeasance  of  his  testator,  or  where  it  arose  ex  MidOy  where  the 
declaration  imputed  a  tort  done  to  the  property  or  person  of  the 
plaintiff,  and  the  plea  must  have  been  not  guilty*  To  this  rule 
exdading  torts,  there  were  exceptions. 

^Seeaoo.  Wadsv.  jr(iflkMsoJk,]7Am.B«^SBO.— Rip. 
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If  the  plaintifTs  goods  were  taken  by  the  testator,  and  oontiiiiied 
in  specie  in  the  hands  of  the  ezecator,  replevin  or  detinae  would 
lie,  or  if  they  had  been  conTerted  by  the  testator,  an  action  for 
money  had  and  received,  to  recover  the  valae.  Hambly  v.  TrcUf 
Oowp.  372;  Wheatly  v.  Lane^  1  Saond.  216,  and  notes;  2  Arch.  Pr. 
298;  PifwAori's  Case,  9  Coke,  86  b. 

In  Hambly  v.  Trotty  BaUer,  who  was  of  connsel,  argued  that  the 
rule  was  limited  to  those  instances  where  the  action  is  founded 
merely  on  an  injury  to  the  person,  and  no  property  was  in  question, 
and  to  cases  where  the  damages  are  vindictive  and  entirely  uncer- 
tain. In  that  case,  Lord  Maksfield  remarked  upon  the  fundamental 
distinction,  that,  "  if  it  is  a  sort  of  injury  by  which  the  offender 
acquires  no  gain  to  himself  at  the  expense  of  the  sufferer,  the  person 
injured  has  only  a  reparation  for  the  delictum  in  damages  to  be 
assessed  by  a  jury,  but  where,  besides  the  crime,  property  is  ac- 
quired which  benefits  the  testator,  there  an  action  for  the  value  of 
the  property  shall  survive  against  the  executor.  As,  for  instance, 
the  executor  shall  not  be  chargeable  for  the  injury  done  by  his  tea- 
tator  in  cutting  down  another  man's  trees,  but  for  the  benefit  aris- 
ing to  his  testator  for  the  value,  or  sale  of  trees,  he  shall  So  far 
as  the  tort  itself  goes,  the  executor  shall  not  be  liable;  but  so  far 
as  the  act  of  the  offender  is  beneficial,  the  executor  is  answerable.'^ 

The  action  was  trover  against  the  executor  for  conversion  of 
goods  by  the  testator;  plea  —  testator  not  guilty,  and  verdict  for 
the  plaintiff.  On  motion  in  arrest  of  judgment.  Lord  Mansfield 
held  that  the  issue  being  to  try  the  guilt  of  the  testator,  the  judg- 
ment must  be  arrested,  but  that  an  action  for  money  had  and 
received  could  be  maintained,  although  it  was  expressly  observed 
that  it  did  not  appear  that  the  goods  came  to  the  executor  in  value. 
The  same  view  was  taken  by  Lord  KsKYOir,  in  UUerson  v.  Vernon^ 
3  T.  B.  539,  and  in  Coc^fer  v.  Craney  4  Halst  173,  Ohief  Justice 
EwiKG  cites  the  declarations  of  Lord  Maubfield  with  entire  appro- 
bation. 

The  distinction  seems  to  be  between  causes  of  action  which  affecf ; 
only  the  person,  and  those  which  affect  the  estate,  where  the  repre- 
sentative of  the  defendant  acquires  some  property  or  value,  by 
reason  of  the  act  complained  of.  Mr.  Justice  BiiAOKSTOins,  in  the 
third  volume  of  his  Commentaries,  page  802,  gives  the  reason  for 
ttie  rule.  He  says,  **  that  in  actions  merely  personal,  arising  m 
ielioio,  the  nile  ii  *aeiio  personalis  morUur  ewm  p&nena^*  and  it 
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dudl  neyer  be  reyived,  either  by  or  against  exeoutors,  for  neither 
the  executors  of  the  plaintiff  have  receiyed,  nor  those  of  the  de- 
fendant haye  committed,  in  their  own  personal  capacity,  any  man* 
ner  of  wrong  or  injury.  But  in .  actions  ex  conirciciu,  where  the 
right  descends  to  the  representatiye  of  the  plaintiff,  and  those  of 
the  defendant  haye  assets  to  answer  the  demand,  thongh  the  suits 
shall  abate  by  the  death  of  the  parties,  yet  they  may  be  reyiyed  by 
or  against  executors,  being  indeed  rather  actions  against  the  properly 
than  the  person,  in  which  the  executors  now  haye  the  same  interest 
that  their  testator  had  before.^' 

The  application  of  the  common-law  rule  is  not  inflexibly  con- 
trolled by  the  fact,  that  the  cause  of  action  arose  out  of  a  tort  or  a 
contract. 

There  can  be  no  doubt  that,  at  common  law,  property  obtained 
by  the  trespass  of  a  testator  could  be  followed  and  recoyered  from 
the  executor,  or  if  the  testator  had  eonyerted  it,  the  proceeds  could 
haye  been  recoyered  from  his  representatiye;  but  I  belieye  that  no 
case  can  be  found  in  the  books  conceding  a  right  of  action  to  or 
against  the  personal  representatiye,  where  the  cause  of  action  af- 
fected only  the  person,  unaccompanied  by  any  allegation  of  resulting 
injury  to  the  estate.  The  latter  case  would  be  clearly  within  the 
reason  giyen  for  the  application  of  the  rule  by  Justice  Blackstonb, 
for  in  such  cases  the  executor  neither  reeeiyes  nor  commits  any 
wrong  in  his  own  person,  nor  is  the  property  of  the  testator,  in 
which  he  is  interested,  in  any  way  affected  by  the  act  upon  which 
the  suit  is  founded.  It  was  held  in  Knights  y.  Quarles,  yery  fully 
reported  in  4  Moore,  532,  and  in  Wilson  y.  Tucker,  1  Dowling  & 
Byland,  N.  P.  G.  30,  that  an  executor  may  sustain  an  action  to 
recoyer  damage  for  negligence  of  an  attorney  in  inyestigating  a 
title  about  to  be  conyeyed  to  the  deceased,  but  the  court  expressly 
adyerted  to  the  fact  that  it  was  alleged  in  the  declaration  that  it 
was  an  injury  to  his  personal  estate  during  his  life.  Where  the 
damage  was  purely  to  the  person,  as  in  injuries  affecting  the  life  or 
health  of  decedent,  arising  oat  of  the  unskillfulness  of  medical 
practitioners,  or  imprisonment  of  the  party,  resulting  from  the 
negligence  of  his  attorney.  Lord  Ellekbobough,  in  the  case  here* 
after  cited,  declared  that  the  executor  could  not  recoyer. 

The  first  case  in  which  the  question  now  under  discussion  was 
distinctly  adjudged  is  Ohamierlain  y.  W%aiam§(m,  8  IL  &  &  408^ 
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which  was  a  snit  for  breach  of  promise  to  marry,  institated  by  the 
administrator  of  the  promisee. 

Lord  Ellbnbobouoh  held  that  the  action  could  not  be  main- 
tained, recognizing  the  distinction  I  have  stated.  His  jnd^ent 
has  been  so  far  acquiesced  in  that,  since  his  day,  no  English  case 
has  controverted  it.  In  this  country,  courts  entitled  to  the  highest 
respect  have  acknowledged  its  authority. 

In  Stebbins  v.  PatTner,  1  Pick.  71,  where  the  action  was  against 
the  administrator  of  the  promisor,  the  Supreme  Court  of  Massa- 
chusetts adopted  the  doctrine  of  Chamberlain  v.  WiUiamsan,  and 
refused  to  entertain  the  suit,  although  their  attention  was  called 
to  the  fact  that,  in  the  English  case,  the  suit  was  brought  against 
the  promisor  himself.  The  correctness  of  this  conclusion  was  ap- 
proved by  so  great  a  jurist  as  Chief  Justice  Shaw,  in  the  precisely 
similar  case  of  Smith  v.  Sherman,  reported  in  4  Cash.  408.' 

In  Lattimore  v.  Simmxins,  13  S.  &  K.  183,  Chief  Justice  Tilgh- 
MAN,  in  a  cai^efully-considered  opinion,  ruled  that  an  action  for 
breach  of  promise  of  marriage  does  not  survive  against  executors. 
In  that  case  Chamberlain  v.  Williamson  was  not  referred  to,  and 
seems  to  have  escaped  the  attention  of  the  court,  but  the  learned 
chief  justice  remarked  that  Stebbins  v.  Palmer,  1  Pick.  71,  was 
the  oAly  case  in  this  country  in  which  this  point  had  been  distinctly 
adjudicated. 

Bx  parte  Cliarles,  14  East.  197,  where  it  was  decided  that  a  woman 
to  whom  a  promise  of  marriage  had  been  made,  could  not,  on  that 
account,  be  a  petitioning  creditor,  or  sue  out  a  commission  of  bank- 
ruptcy, is  an  analogous  case. 

The  fact,  therefore,  that  in  Perry  v.  Orr,  6  Vroonu  295,  this 
court  held  that  the  action  for  breach  of  promise  of  marriage  is  in 
form  an  action  ex  contractu,  and  subject  to  the  rules  of  legal  pro- 
cedure which  govern  that  class  of  cases,  cannot  affect  the  detenni- 
nation  of  this  question.  Had  the  plaintiff  in  this  case  died,  her 
executor  could  not  be  charged  with  a  devastavit  for  failing  to  pros- 
ecute this  action,  nor,  if  she  had  become  insolvent,  would  this  right 
of  action  have  passed  by  her  assignment  under  our  insolvent  laws. 

While  marriage,  in  our  law,  is  defined  to  be  a  civil  contract,  it  is 
$ui  generis,  and  a  consideration  of  its  peculiar  characteristics  may 
furnish  some  reason  why,  although  for  some  purposes  of  legal  pro- 
cedure, it  is  classified  with  contracts,  as  distinguished  from  torts, 
it  is  not»  in  all  respects,  to  be  governed  by  the  same  roles.     Mar 
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riage  is  an  institntion,  or  relation^  regulated  and  controlled  by 
govemmenty  npon  principles  of  pnblio  policy,  for  the  benefit  of 
the  community. 

It  requires  the  contract  of  competent  parties  to  enter  into  it,  and 
something  beyond  that  to  consummate  it.  When  the  contract  is 
executed,  it  cannot  be  dissolved  or  released,  with  or  without  con- 
fiideration,  by  the  parties  themselves. 

Judge  Story  quotes  with  approbation  the  remarks  that,  **  mar- 
riage being  entirely  a  personal,  consensual  contract,  it  may  be 
thought  that  the  lex  loci  must  be  resorted  to  in  expounding  eyery 
question  that  arises  relative  to  it.  But,  it  will  be  observed,  that 
maiTiage  is  a  contract  sui  generis,  and  differing,  in  some  respects, 
from  all  other  contracts;  so  that  the  rules  of  law,  which  are  appli- 
caple  in  expounding  and  enforcing  other  contracts,  may  not  apply 
to  this."    Story's  Conflict  of  Laws,  §  109. 

Neither  the  rights  created  by  this  relation,  nor  the  obligations 
flowing  from  it,  can  be  assigned  or  transferred,  and  the  action  for 
the  breach  of  'the  contract  differs  widely,  in  some  respects,  from 
other  actions  ex  contractu. 

The  damages  are  not  limited  by  any  fixed  rule,  but  as  in  strictly 
personal  actions,  like  slander  and  assault  and  battery,  are  in  the 
discretion  of  the  jury,  being  principally  for  wounded  pride  and 
injury  to  the  feelings. 

The  character  and  conduct  of  the  plaintiff  may  be  shown  in 
mitigation  of  the  damages,  and  the  motives  of  the  defendant,  his 
pecuniary  ability,  and  other  extrinsic  circumstances  may  mitigate 
or  enhance  the  amount  to  be  recovered. 

The  peculiarities  adverted  to,  the  exceptional  nature  of  the  con- 
tract, the  injury  being  purely  personal,  in  no  respect  affecting  the 
^tate,  and  the  damages  being  punitive,  brings  this  cause  of  action 
clearly  within  the  reason  and  spirit  of  the  maxim  actio  personalis, 
and  will  account  for  the  fact  that  in  England  no  suit  has  been  suc- 
cessfully prosecuted  by  or  against  the  personal  representative  for 
this  injury  ander  the  common-law  rule.  In  my  judgment  this 
action,  in  the  absence  of  statutory  aid,  would  not  lie  originally 
against  the  executor  or  administrator.  Whether  the  action  could 
be  maintained  if  it  had  been  alleged,  that  by  the  breach  of  the 
contract,  special  damage  had  resulted  to  the  property  of  the  plain- 
tiff, it  is  not  necessary  to  determine.  Such  a  case  would  undoubt- 
edly be  beset  by  many  difficulties  as  to  the  role  for  damagos,  which 
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would  be  applioable  to  its  trial ;  whether  the  action  most  be  con- 
sidered indiyisable  and  an  entirety,  or  if  the  personal  elements 
ooold  be  eliminated,  and  the  damages  restricted  to  the  property 
loss,  whether  it  would  be  competent  to  show  that  the  plaintiff  had 
an  opportunity  subsequently  to  contract  an  alliance  equally  eligible. 

This  action,  therefore,  must  fail,  unless  by  virtue  of  the  act 
of  March  17,  1855  (Nix.  Dig.,  p.  4),  it  is  classified  with  those  cases 
which  may  be  originally  maintained  against  the  executor,  and  so 
brought  within  the  operation  of  the  third  section  of  the  act  con- 
cerning abatement  of  suits. 

The  act  of  1855  provides  '^that  where  any  testator  or  intestate 
shall  in  his  or  her  life-time  have  committed  any  trespass  to  the  per- 
son or  property,  real  or  pei^nal,  of  any  person  or  persons,  such 
person  or  persons,  his  or  her  executors  or  administrators,  shall  have 
and  maintain  the  same  action  against  the  executors  or  administra- 
tors of  such  testator  or  intestate,  as  he,  she  or  they  might  have  had 
or  maintained  against  such  testator  or  intestate,  and  shall  have  the 
like  remedy  and  process  for  the  damages  recovered  in  such  action 
as  are  now  had  and  allowed  in  other  actions  against  executors  or 
administrators." 

In  this,  as  in  the  statute  4  Edw.  Ill,  c.  7,  '^trespass''  is  the 
only  word  used.  In  Ten  Eyck  v.  Runk,  2  Vroom.  428,  the  Chief 
Justice,  following  the  liberal  interpretation  which  had  been  given 
to  the  English  statute,  held  that  this  word  must  be  received  as 
equivalent  in  meaning  with  the  word  "tort.*^ 

Under  this  most  equitable  construction,  the  present  case  must 
be  excluded  from  the  benefit  of  this  enactment,  unless  it  can  be 
classed  with  torts. 

I  can  conceive  of  no  rule  of  statutory  construction  under  which 
it  would  be  admissible  to  give  the  word  **  trespass  "  a  meaning  so 
oomprehensive  as  to  embrace  an  action  for  breach  of  a  contract  to 
marry,  without  doing  violence  to  the  case  of  Perry  v.  Orr. 

This  action  does  not  survive  at  common  law,  not  because  it  is 
not  an  action  ex  contractu^  as  distinguished  from  tort,  but  for  the 
reason  that  the  injury  is  purely  personal,  in  which  the  representa- 
tive of  the  estate  has  no  interest.  It  is  not  a  tort  in  the  legal 
acceptation  of  the  term;  refusal  to  consummate  the  engagement  is  a 
wrong  in  the  same  sense  that  it  as  a  wrong  to  fail  in  the  perform- 
ance of  any  other  agreement.  It  is  not  a  qwui  tort,  but  purely  a 
ease  of  contract  broken,  and  disregarded,  and  upon  this  recovery 
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in  the  action  must  be  based.  Its  peculiarity  lies  in  the  fact  that 
the  injury  to  be  compensated  is  exceptionally  personal,  and  hence, 
in  a  measure,  the  same  rule  of  damages  is  applicable  to  an  action 
to  redress  it  that  governs  in  other  injuries  of  a  strictly  personal 
character.  It  cannot  be  saved  by  force  of  our  statute  of  1855> 
because  it  has  been  declared  by  our  Supreme  Court  to  be  an  action 
of  contract,  and  therefore  cannot  be  included  by  the  most  liberal 
interpretation  of  the  word  '*  trespass." 

In  strict  harmony  with  the  view  now  adopted,  the  act  of  1855 
may  be  applied  to  that  large  class  of  cases  in  which  defendants, 
acting  under  an  implied  contract  to  exorcise  skill  and  care,  are 
guilty  of  negligence  resulting  in  injury  to  the  person  only.  In 
these  cases  there  is  a  breach  of  an  implied  contract,  but  negligence 
is  the  gist  of  the  action,  and  the  declaration  is  framed  in  tort,  to 
which  the  plea  will  be  not  guilty,  so  that  there  may  be  a  recovery 
without  an  allegation  of  special  damage  to  the  estate.  While  courts 
will  break  through  mere  form  and  construe  remedial  statutes  bene- 
ficially to  promote  the  ends  of  justice,  it  is  better  not  to  strain 
established  rules  of  construction,  but  to  leave  the  law-making 
power  to  preserve  to  the  personal  representative,  by  further  legis- 
lation, the  action  for  breach  of  promise  of  marriage,  if  it  shall  be 
deemed  wise  so  to  favor  it. 

Being  of  opinion  that  the  term  ^*  trespass "  cannot  be  held  to 
include  this  cause  of  action,  it  must  abate. 

WooDHULL,  J.,  concurred. 


Thb  State,  Agbns,  plaintiffs  in  error,  y.  The  Matob,  etc.,  o^ 

Newark. 

(8  Vrooin.416.) 
ConsHtuHoTial  law  —  local  impravemenU — asseannerU  for, 

A  statate.  authorizing  the  expense  of  paving  the  road-hed  of  a  dtj  street,  to 
be  assessed  in  the  proportion  of  two-thirds  on  the  property  abutting  on  the 
street,  and  the  remaining  third  on  the  public  at  large,  is  nnoonstitntional. 
Assessments  for  local  improvements  of  this  character  may  be  made  against 
the  property  pecuniarily  benefited,  but  such  assessments  must  be  made  to 
the  extent  only  of  such  peculiar  benefits. 

This  rule  does  not  apply  to  improvements  of  the  sidewalk,  whieh  is  to  be  i» 
garded  as  subservient  to  the  premises  to  which  it  is  attached,  and  the  es 
pense  of  improving  which  may  be  charged  wholly  to  the  owner. 

Vol.  XVIII.  —  92 
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IN  THE  GouBT  OF  Ebbobs  AND  APPEALS. — The  7th  section  of 
the  charter  of  Newark  (Pamph.  Laws,  1849,  pp.  206,  207), 
provides  '^  that  it  shall  be  lawful  for  the  common  council,  on  the 
application  of  three-fourths  of  the  owners  of  property  in  any  etreet, 
ix)  order  the  said  street  or  section  of  the  street  to  be  graded,  grayeled, 
paved,  flagged  or  planked,  either  in  whole  or  in  part,  in  such  man- 
ner as  they  shall  deem  most  advisable,"  etc.,  ^'and  that  after  the 
said  grading,  graveling,  paving,  etc.,  is  once  effected,  then  the  city 
shall  take  charge  of  and  keep  the  same  in  repair,  without  further 
assessments."    Acts,  1849,  pp.  206,  207. 

A  section  of  Broad  street,  between  Market  street  and  the  Morris 
canal,  was  originally  paved  under  the  foregoing  provision,  and  had 
been  now  repaved,  by  vii*tue  of  the  following  section  in  the  supple- 
ment to  the  charter  passed  18th  March,  1868,  p.  411,  viz.:  "That 
when  more  than  one-half  of  the  owners  of  the  frontage  on  the  line 
of  any  street  or  section  thereof,  which  is  now  paved,  shall  apply  to 
have  such  street  or  section  repaved,  it  may  be  lawful  for  the  com- 
mon council  to  order  and  cause  the  repaving  thereof,  and  they  shall 
assess  upon  the  owners  of  the  lots  fronting  upon  the  line  of  such 
streets  or  sections  thereof,  two-thirds  of  the  costs  and  expenses  of 
such  repaving,  and  the  city  treasury  shall  bear  the  remaining  one- 
third,  and  the  city  shall  be  entitled  to  all  the  old  material;  said 
assessment  to  be  made  in  all  respects  as  were  required  by  the  act  to 
which  this  is  a  supplement,  and  the  supplement  thereto,  in  cases 
of  original  paving  of  streets." 

The  opinion  of  the  Supreme  Court  will  be  found  in  6  Vroom. 
168.     The  following  is  the  opinion  of  the  Court  of  Appeals: 

I7i08.  N,  McCarter^  for  plaintiffs  in  error. 

Beaslet,  C.  J.  The  writ  in  this  case  has  brought  before  tin 
court  the  proceedings  in  the  assessment  of  the  expenses  incurred  in 
re-paving  the  road-bed  of  a  portion  of  one  of  the  public  streets  in 
the  city  of  Newark.  The  cost  of  this  work  has  been  imposed  in 
accordance  with  the  direction  of  the  legislative  act  authorizing 
these  improvements,  in  the  proportion  of  two-thirds  of  such  cost 
on  the  owners  of  the  lots  fronting  on  the  line  of  the  section  of  iiie 
street  thus  re-paved,  and  the  remaining  third  on  the  city  treasury. 

It  thus  appears  that  the  statute  in  question  undertakes  to  fix,  at 
the  mere  will  of  the  legislature,  the  ratio  of  the  expense  to  be  pal 


MAKCH  TERM,  1874.  731 

The  State,  Agens,  ▼.  The  Mayor,  etc.,  of  Newark. 

tipon  the  owner  of  the  property  along  the  line  of  the  improyement; 
and  the  question  is  whether  such  an  act  is  valid. 

The  inquiry  thus  involved  has,  of  late,  been  so  exhaustively  dis- 
cussed in  a  crowd  of  judicial  decisions,  that  I  do  not  feel  inclined 
to  do  more  than  so  far  to  refer  to  general  principles  as  may  be 
necessary  to  explain  clearly  what  I  conceive  to  have  been  heretofore 
decided  by  this  court. 

The  doctrine  that  it  is  competent  for  the  legislature  to  direct  the 
expense  of  opening,  paving,  or  improving  a  public  street,  or  at  least 
some  part  of  such  expense,  to  be  put  as  a  special  burden  on  the 
property  in  the  neighborhood  of  such  improvement,  cannot,  at 
this  day,  be  drawn  in  question.  There  is  nothing  in  the  consti- 
tution of  this  State  that  requires  that  all  the  propei-ty  in  the  State, 
or  in  any  particular  subdivision  of  the  State,  must  be  embraced 
in  the  operation  of  every  law  levying  a  tax.  That  the  effect  of  such 
laws  may  not  extend  beyond  certain  prescribed  limits,  is  perfectly 
indisputable.  It  is  upon  this  principle  that  taxes  raised  in  coun- 
ties, townships,  and  cities,  are  vindicated.  But  while  it  is  thus 
clear  that  the  burden  of  a  particular  tax  may  be  placed  exclusively 
on  any  political  district  to  whose  benefit  such  tax  is  to  enure,  it 
seems  to  me  it  is  equally  clear  that,  when  such  burden  is  sought 
to  be  imposed  on  particular  lands,  not  in  themselves  constituting  a 
political  subdivision  of  the  State,  we  at  one  approach  the  line  which 
is  the  boundary  between  acts  of  taxation  and  acts  of  confiscation. 
I  think  it  impossible  to  assert,  with  the  least  show  of  reason,  that 
the  legislative  right  to  select  the  subject  of  taxation  is  not  a  lim- 
ited right.  For  it  would  seem  much  more  in  accordance  with  cor- 
rect theory  to  maintain,  that  the  power  of  selection  of  the  property 
to  be  taxed  cannot  be  contracted  to  narrower  bounds  than  the 
political  district  within  which  it  is  to  operate,  than  that  such  power 
is  entirely  illimitable.  If  such  prerogative  has  no  trammel  or  cir- 
cumscription, then  it  follows  that  the  entire  burden  of  one  of  these 
public  improvements  can  be  placed,  by  the  force  of  the  legislative 
will,  on  the  property  of  a  few  enumerated  citizens,  or  even  on  tbat 
of  a  single  citizen.  In  a  government  in  which  the  legislative  power 
is  not  omuipotent,  and  in  which  it  is  a  fundamental  axiom  that 
private  property  cannot  be  taken  without  just  compensation,  the 
existence  of  an  unlimited  right  in  the  law-making  power  to  concen- 
trate the  burden  of  a  tax  upon  specified  property  does  not  exist 
If  a  statute  should  direct  a  certain  street  in  a  city  to  be  paved,  and 
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the  expense  of  such  paving  to  be  assessed  on  the  houses  standing  at 
the  four  corners  of  such  street^  this  would  not  be  an  act  of  taxation^ 
and  it  is  presumed  that  no  one  would  assert  it  to  be  such.  If  this 
cannot  be  maintained^  then  it  follows  that  it  is  conceded  that  the 
legislative  power  in  question  is  not  completely  arbitrary.  It  has  its 
limit;  and  the  only  inquiry  is,  where  that  limit  is  to  be  placed. 

This  question  was  considered,  and^  as  it  was  supposed^  was  defi- 
nitely settled  by  this  court  in  the  case  of  the  Tide  Water  Co,  v.  Cos- 
tar,  reported  in  3  C.  E.  Green,  519.  The  principle  sanctioned  by 
that  decision  was,  that  the  cost  of  a  public  improvement  might  be 
imposed  on  particularized  property,  to  the  extent  to  which  snch 
property  was  exceptionally  benefited;  and  that  any  special  burthen 
beyond  that  measure  was  illegal.  It  was  upon  this  principle  that 
the  case  was  rested.  The  rule  thus  adopted,  stands  upon  the  idea 
that  it  establishes  a  standard  by  which,  with  at  least  an  approach 
to  precision,  an  act  of  taxation  may  be  distinguished  from  an  act  of 
confiscation.  So  far  as  the  particularized  property  is  specifically 
benefited,  an  exaction  to  that  extent  will  not  be  a  condemnation 
of  property  to  the  public  use,  because  an  equivalent  is  returned; 
and  this  is  the  ground  on  which  the  abnormal  burthen  put  upon 
the  land  owner  is  justified.  Speaking  on  this  subject,  Chief  Jus- 
tice Green  says:  ''The  theory  upon  which  such  assessments  are 
sustained  as  a  legitimate  exercise  of  the  taxing  powers  is,  that  the 
party  assessed  is  locally  and  peculiarly  benefited  over  and  above  the 
ordinary  benefit  which,  as  one  of  the  community,  he  receives  in  all 
public  improvements,  to  the  precise  extent  of  the  assessment.'' 
State  V.  City  of  Neioark,  3  Dutcher,  190.  It  follows,  then,  that 
these  local  assessments  are  justifiable,  on  the  ground  above,  that  the 
locality  is  especially  to  be  benefited  by  the  outlay  of  the  money  to 
be  raised.  Unless  this  is  the  case,  no  reason  can  be  assigned  why 
the  tax  is  not  general.  An  assessment  laid  on  property  along  a  city 
street  for  an  improvement  made  in  another  street,  in  a  distant  part 
of  the  same  city,  would  be  universally  condemned,  both  on  moral 
and  legal  grounds.  And  yet  there  is  no  difference  between  such  an 
extortion  and  the  requisition  upon  a  land-owner  to  pay  for  a  pub- 
lic improvement  over  and  above  the  exceptive  benefit  received  by 
him.  It  is  true  that  the  power  of  taxing  is  one  of  the  high  and 
indispensable  prerogatives  of  the  government,  and  it  can  be  only  in 
oases  free  from  all  doubt  that  its  exercise  can  be  declared  by  the 
oourts  to  be  illegal.     But  such  a  case,  if  it  can  ever  arise,  is  certainly 
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presented  when  property  is  specified^  out  of  which  a  public  improve* 
ment  is  to  be  paid  for  in  excess  of  the  value  specially  imparted  to  it  by 
such  improvement.  As  to  such  excess^  I  cannot  distinguish  an  act 
exacting  its  payment  from  the  exercise  of  the  power  of  eminent 
domain.  In  case  of  taxation  the  citizen  pays  his  quota  of  the  com* 
mon  burden:  when  his  land  is  sequestered  for  the  public  use  he 
contributes  more  than  such  quota,  and  this  is  the  distinction 
between  the  effect  of  the  exercise  of  the  taxing  power  and  that  of 
eminent  domain.  When,  then,  the  overplus  beyond  benefits  from 
these  local  improvements  is  laid  upon  a  few  land  owners,  such 
citizens,  with  respect  to  such  overplus,  are  required  to  defray  more 
than  their  share  of  the  public  outlay,  and  the  coercive  act  is  not 
within  the  proper  scope  of  the  power  to  tax.  And  as  it  does  not 
seem  practicable  to  define  the  area  upon  which  a  tax  can  be  legiti- 
mately laid,  and  beyond  which  it  cannot  be  legitimately  extended, 
and  as  there  is,  as  has  been  shown,  necessarily  a  limit  to  the  power 
of  selection  in  such  instances,  the  principle  stated  in  the  case  cited 
is,  perhaps,  the  only  one  that  can  be  devised  whereby  to  graduate 
the  power.  Consequently  when  the  improvement,  as  in  the  present 
instance,  is  primarily  for  the  public  welfare,  and  is  only  incidentally 
for.  the  benefit  of  the  land  owner,  the  rule  thus  established  ought 
to  be  rigidly  applied  and  adhered  to. 

With  the  doctrine  thus  expounded,  the  case  of  The  Siaie,  Sigler, 
pros.  V.  Fuller,  5  Vroom.  227,  is  not  in  harmony.  This  was  an 
assessment  for  the  improvement  of  a  sidewalk,  and  in  that  feature 
differed  from  the  present  one,  which  is  for  the  improvement  of  the 
road-bed.  I  think  the  difference  is  a  substantial  one.  A  sidewalk 
has  always,  in  the  laws  and  usages  of  this  State,  been  regarded  as 
an  appendage  to,  and  a  part  of,  the  premises  to  which  it  is  attached, 
and  is  so  essential  to  the  beneficial  use  of  such  premises  that  its 
improvement  may  well  be  regarded  as  a  burden  belonging  to  the 
ownership  of  the  land,  and  the  order  or  requisition  for  such  an 
improvement  as  a  police  regulation.  On  this  ground  I  conceive  it 
to  be  quite  legitimate  to  direct  it  to  be  put  in  order  at  the  sole 
expense  of  the  owner  of  the  property  to  which  it  is  subservient  and 
indispensable.  But  in  the  reported  case  there  was  another  circum- 
stance which  illegalized  the  proceedings.  A  part  of  the  expense  of 
constructing  the  sidewalk  on  one  side  of  the  street  was  thrown  on 
the  owners  of  the  other  side  of  the  same  street.  The  portion  of 
the  burden  thus  tnnstefed  was  one-sizth  of  the  expense,  and  it 
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was  directed  to  that  extent  to  be  imposed  irrespectiye  of  the  amount 
of  any  ascertained  benefit  conferred.  This  brought  the  case  within 
the  prohibition  inherent  in  the  role  laid  down  in  the  Tide  Water 
case,  so  that  the  proceedings  should  have  been  set  aside.  The  sug- 
gestion that  in  this  class  of  cases  it  will  be  presumed  that  the 
benefits  equal  the  burden  imposed  until  the  contrary  is  shown 
cannot  prevail.  If  well  founded,  it  would  have  led  to  a  different 
result  in  the  Tide  Water  case.  The  only  safe  rule  is  that  the 
statute  authorizing  the  assessment  shall  itself  fix,  either  in  terms 
or  by  fair  implication,  the  legal  standard  to  which  such  assessment 
must  be  made  to  conform.  In  no  other  way  can  property  be  ade- 
quately protected. 

The  other  objections  raised  by  the  counsel  of  the  plaintiff  in 
error  do  not  seem  to  me  well  founded.  I  can  perceiye  no  solid 
foundation  for  the  position,  that  the  law  under  which  the  assess- 
ment  in  question  has  been  made  raises  up  a  contract  between  the 
land  owner  and  the  public.  This  statute  declares  that  it  shall  be 
lawful  for  the  common  council,  on  the  application  of  three-fourths 
of  the  owners  of  property  in  any  street,  to  order,  etc.,  and  it  then 
adds,  '^  that  after  such  grading,  etc.,  is  effected,  then  the  city  shall 
take  charge  of  and  keep  the  same  in  repair,  without  further  assess- 
ment'^ The  argument  was,  that  after  the  land  owners  had  peti- 
tioned and  the  work  was  done,  a  bargain  was  constituted,  the 
essential  stipulation  of  which  is  that  the  expense  of  keeping  the 
street  in  order  shall  be  borne  by  the  public.  But  how  is  this  lan- 
guage to  be  converted  into  that  of  contract  ?  It  is  not  so  in  form, 
for  it  makes  no  offer  to  the  land  owner.  Nor  is  the  substance  with 
which  it  deals  the  subject-matter  of  agreement.  It  does  not  por^ 
port  to  ask  from  the  citizen  any  thing  which  the  State  has  not  the 
right  to  demand.  The  purpose  is  to  define  the  mode  and  the 
extent  of  the  legislative  power  of  the  municipality.  The  power 
conceded  might  have  been  given  in  an  unqualified  form,  but  its 
exercise  was  restricted  with  the  condition  that  it  should  not  be 
used  unless  a  certain  proportion  of  the  owners  of  property  oonsented^ 
and  that  the  power  should  not  be  used  a  second  time.  But  these 
limitations  on  the  prerogative  of  local  legislation  are  oonoessions  to> 
the  oitLsen,  and  cannot,  with  any  show  of  reason,  be  tranaferred 
into  considerations  moving  from  the  citizen  to  the  State  on  whioh 
a  contract  can  be  boilt  up.  The  admission  of  such  a  doctrine  would 
carry  many  mischiefs  with  it.    Agreements  oould  be  inferred  tram 
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a  large  number  of  the  ordinary  acts  of  legislation.  Pnblic  roads 
are  laid  on  the  application  of  a  certain  number  of  freeholders,  and 
the  statute  directs  ''  that  after  such  roads  are  laid  they  shall  be 
opened  and  maintained  at  the  public  expense.''  Why,  under  such 
circumstances,  cannot  a  contract  be  claimed  as  well  as  in  the  case 
now  in  hand  ?  Numerous  other  examples  of  laws,  from  which,  by 
the  same  course  of  reasoning,  contracts  might  be  deduced,  will 
readily  occur  if  the  mind  is  given  to  the  subject.  Neither  do  the 
decisions  which  were  cited  lend,  as  it  appears  to  me,  the  least  coun- 
tenance to  the  doctrine  in  question.  They  are  all  oases  outside  of 
the  ordinary  field  of  legislation,  and  in  which  the  citizen  was  in* 
duced  to  do  some  act,  or  yield  up  some  right  or  property  which 
could  not  be  taken  from  him  except  by  his  voluntary  cession.  The 
true  principle  undoubtedly  is,  that  when  it  is  alleged  that  any  part 
of  the  sovereign  power  has  been  parted  with,  by  force  of  an  agree- 
ment, such  agreement  must  be  clearly  manifested.  The  cases  are 
largely  collected  in  the  excellent  work  of  Chief  Justice  Ooolet,  on 
Constitutional  Limitations,  p.  280.  The  language  of  the  present 
statute  has  not  such  an  aspect,  and  the  intendment  that  it  was  the 
intention  to  give  up  forever  any  part  of  the  public  control,  with 
respect  of  the  mode  of  keeping  in  order  the  streets  of  a  great  city, 
is  not  to  be  entertained  for  an  instant.  This  exception  to  the  pro- 
ceeding cannot  be  sustained. 

On  the  other  points  raised  on  the  argument,  I  agree  with  the 
views  expressed  in  the  Supreme  Court 

There  are  other  legal  difficulties  in  the  mode  of  making  assess- 
ments under  the  statutory  provisions  above  criticised,  which  were 
not  stated  on  the  argument,  which  I  shall  not  further  notice  than 
to  intimate  that  I  am  not  to  be  understood  as  sanctioning  them  b] 
my  silence. 

On  the  ground  first  above  stated  the  judgment  should  be  revexsed. 

JydgmmU  rtvenei. 
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SlAKTOBD,  plaintiff  in  erroFy  v.  Lyos. 

(8  y  room.  4M.) 
EammefU — denM  —  Bmdmee. 

k  testator  deyifled  all  hie  lands  eabject  to  a  condition  that  the  deriaee 
shoald  permit  W.  S.  to  "  carry  on  the  buBiness  of  a  dmggist  in  that  part 
of  the  premises  now  occupied  by  him/'  In  an  action  by  W.  8.  to  reooTer 
damans  for  excluding  liim  from  a  yard  adjacent  to  his  shop»  hM,  (1)  that 
he  was  entitled  to  all  easements  and  priyileges  wliich  he  had  enjoyed  in 
the  life-time  of  the  testator,  while  occnpying  the  shop  as  his  tenant ;  {%) 
that  parol  evidence  was  admissible  to  show  what  those  privileges  were. 


I 


N  THE  Court  of  Errors  and  Appbals. —  Action  for  damages 
The  opinion  states  the  case. 

Vanattay  for  plaintiff. 

T?ios.  N.  McOarter,  for  defendant. 

Van  Stceel,  J.  Doctor  Lnther  G.  Thomas,  by  hia  will,  dated 
March  13,  1863,  devised  as  follows:  ^^  Firsts  I  give,  devise  and 
beqneath  all  my  real  estate,  wheresoever  situated,  of  which  I  may 
die  seized  or  possessed,  to  my  brother,  Lemuel  Thomas,  and  hia 
heirs  and  assigns  forever;  upon  conditions,  nevertheless,  that  he 
shall  permit  William  H.  Stanford  to  carry  on  the  business  of  a 
druggist  in  that  part  of  the  premises  situated  on  the  south-easterly 
corner  of  Elm  and  Mulberry  streets,  now  occupied  by  him,  as  long 
as  he  shall  desire  to  use  it  for  that  purpose,  at  an  annual  rent  not 
to  exceed  one  hundred  dollars;  I  make  this  condition  solely  in 
favor  of  said  Stanford,  and  do  not  intend  it  to  extend  to  his  rep- 
resentatives or  assigns.'' 

On  the  premises  mentioned  in  the  devise,  in  the  rear  of  the  drug 
store,  there  was  an  open  space  or  yard  containing  a  water  hydrant, 
a  privy,  and  considerable  room  for  storage.  When  the  will  was 
executed,  and  when  the  testator  died,  Stanford,  as  a  partner  with 
the  testator,  was  carrying  on  the  business  of  a  druggist,  and  used 
the  yard  for  storage,  and  had  free  access  for  himself  and  his  clerks 
to  the  hydrant  and  privy,  as  convenience  required.  Tenants  of 
other  portions  of  the  building  on  the  premises  used  the  yard, 
hydrant  and  privy  in  common  with  those  who  carried  on  the  drug 
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bnaness.  In  the  articles  of  partnership  entered  into  between  Stan- 
ford and  the  testator^  in  September,  1862,  there  is  this  clause:  ^'It 
is  also  further  understood  and  agreed  that  the  building,  where  the 
business  has  heretofore  been  carried  on,  and  where  it  is  still  to  be 
carried  on  by  the  new  firm  now  formed,  shall  still  remain  the  indi- 
vidual property  of  the  said  Luther  6.  Thomas,  and  that  for  the 
use  and  rent  of  the  store,  cellar  and  office,  used  in  the  said  busi- 
ness, the  new  firm  shall  pay  to  him  the  sum  of  one  hundred  dollar* 
per  annum." 

The  testator  died  May  1,  1864,  since  which  time  Stanford  has 
continued  in  the  enjoyment  of  the  use  of  the  yard  as  aforesaid 
until  October,  1870,  when  he  was  excluded  from  its  further  use  by 
the  defendant,  Lyon,  the  then  owner  of  the  title  devised  to  Lemuel 
Thomas.  For  that  interruption  and  disturbance  Stanford  insti- 
tuted an  action  on  the  case  in  the  Supreme  Court. 

On  the  trial  of  the  cause  the  plaintiff  offered  to  prove  what  the 
understanding  was  between  the  testator  and  himself,  as  landlord 
and  tenant,  as  to  the  rights  of  the  occupants  of  the  dwelling  and 
store  respectively  in  the  yard.  That  the  plaintiff  and  testator,  as 
partners,  used,  in  connection  with  the  store,  the  yard  and  privy 
in  the  yard,  in  common  with  the  various  tenants  in  the  other  parts 
of  the  house;  that  it  was  understood  by  him  and  the  tenants  that 
be  should  do  so.  And  the  plaintiff  further  offered  to  prove  the 
declarations  of  the  testator  in  regard  to  the  conveniences  and  parts 
of  the  premises  which  he  reserved  as  being  necessary  to  and  con- 
nected with  the  store,  on  letting  the  dwelling  part  of  the  house  to 
the  tenants  to  whom  he  let  the  same. 

This  evidence  was  overruled,  and  the  plaintiff  non-suited,  and 
thereupon  errors  are  assigned. 

It  is  insisted,  on  behalf  of  the  defendant,  that  this  case  is  con- 
trolled by  the  decision  of  this  court  in  Fetters  v.  Humphreys,  4  C. 
E.  Oreen,  471.  The  precise  point  adjudicated  there  was  that  the 
words  "  occupied  by  me,"  were  merely  descriptive  of  the  body  of 
the  premises  devised,  and  would  not  newly  create  an  easement  over 
other  lands  of  the  testator.  The  owner  of  the  fee  can  have  no 
easement  in  his  own  lands,  and  in  legal  contemplation  there  was 
no  right  of  way  upon  which  the  words  of  the  will  could  operate. 
The  case  was  properly  treated  as  if  no  such  way  had  ever  been 
used. 

In  the  case  of  PoUen  v.  Bastard,  4  Best  &  S.  263,  cited  with 
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approval  in  Fetters  t.  Humphreys,  the  devise  was  of  ''the  hoiua, 
out-house  and  garden,  as  now  in  the  occupation  of  T.  A. 

T.  A.  had  been  accustomed,  with  the  knowledge  of  the  testatrix^ 
to  use  a  well  on  her  adjoining  lot,  and  it  was  held  that  a  right  to 
the  pump  did  not  pass  to  T.  A.  The  rule  applied,  that  these  woris 
were  merely  descriptive  of  the  lands  devised,  and  did  not  create  a 
new  easement,  where  none  before  existed. 

The  use  of  the  pump  was  merely  permissive,  and  had  not,  by  any 
act  of  the  testatrix,  up  to  the  time  the  devise  took  effect,  ripened 
into  a  right  in  the  tenant. 

But,  I  apprehend,  that  if  T.  A.  had  held  under  a  lease  from 
the  testatrix,  expressly  giving  the  use  of  the  pump,  this  devise, 
while  it  could  not  newly  create  an  easement,  would  have  passed  the 
old  subsisting  one.  The  opinion  of  each  of  the  three  judges  in  this 
case  adverts  to  this  distinction. 

WiGHTMAN,  J.,  said:  "The  circumstances  of  the  present  case 
show  that  the  pump  was  not  used  by  him  in  the  exercise  of  a  right 
to  use  it  as  an  easement." 

Grompton,  J.,  said:  "If  this  had  been  an  old  easement  attached 
to  the  cottage,  it  would  pass  by  the  words  "  appertaining  or  belong- 
ing,'^  but  to  create  a  new  easement,  which  did  not  exist  before,  the 
will  must  have  devised  the  cottage  "with  the  pump  therewith 
enjoyed." 

And  Blackburn,  J.,  after  referring  to  the  fact  that  no  right  in 
the  tenant  to  use  the  pump  was  shown,  said:  '^It  is  necessary  to 
show  words  sufficient  to  express  an  intention  by  the  devisor  to  create 
this  easement  de  novo,  and  annex  it  to  the  cottage  devised." 

There  are  no  such  words ;  there  is  only  a  devise  of  the  cottage 
itself,  "  as  now  in  the  occupation  of  Thomas  Answood ;  and  he 
had  enjoyed  merely  a  license  to  go  to  the  pump." 

In  Thompson  v.  WaterloWy  Law  Rep.,  6  Eq.  36,  Lord  Romillt 
drew  a  distinction  between  ways  existing  of  right,  prior  to  the 
unity  of  seizin,  and  those  made  by  the  owner  for  his  own  conven- 
ience while  he  owned  both  closes,  and  this  distinction  was  recog* 
nized  in  the  subsequent  case  of  Langley  v.  Hammond,  L.  R,  3  Exch. 
161. 

All  the  cases  enforce  the  doctrine  that  an  easement  can  be  aewlj 
created  only  by  words  of  very  clear  expression,  showing  ai.  inten* 
tion  to  annex  it  to  the  corpus  of  the  grant 
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The  rale  is  undoubtedly  a  wise  one,  and  the  only  question  is 
whether  it  applies  to  this  case. 

If  one  should  lease  his  store  on  State  street,  the  right  of  the 
tenant  to  show  by  parol  that  a  court  yard  was  part  of  the  de- 
mised premises  would  not  be  questioned. 

So,  if  the  owner  of  a  building  should  let  it  by  parol,  in  parcels, 
defining  clearly  the  use  which  the  several  tenants  should  have  of 
the  conyeniences  in  the  yard,  parcel  of  the  premises,  and,  pending 
the  term,  should  grant  to  the  several  tenants  '^  that  part  of  the 
demised  premises  occupied  by  them,  respectively,"  there  is  nothing 
in  Fetters  v.  HumphreySy  which  could  exclude  either  grantee  from 
any  privilege  in  the  yard,  which  he  had  enjoyed  of  right  under  the 
terms  of  the  lease.  This  would  not  found  a  new  right,  upon  words 
like  those  used  in  the  cases  referred  to,  but  would  preserve  and 
continue  an  old  right  long  enjoyed  as  a  part  and  parcel  of  the  thing 
granted,  and  which  had  not  been  severed  from  it  The  case  under 
consideration  is  analogous. 

The  will,  in  effect,  gives  the  fee  to  Lemuel  Thomas,  subject  to 
a  life  estate  in  Stanford,  to  carry  on  the  business  of  a  druggist  in 
that  part  of  the  premises  occupied  by  him.  The  intention  of  the 
testator  manifestly  was  to  continue  Stanford  in  the  possession  of 
the  part  devised  to  him,  with  all  the  rights  he  held  under  the  lease 
during  the  partnership.  By  rights  I  mean  legal  rights,  such  as  he 
could  have  enforced  under  his  agreement  with  his  lessor.  As  in 
that  class  of  cases  represented  by  Pres^  v.  Parhevy  2  Bing.  456,  it 
was  competent  to  show  by  parol  the  extent  of  the  premises  devised, 
and  in  Thompson  v.  Waterlowy  to  establish  what  ways  existed  of 
right  prior  to  the  unity  of  seizing  ;  so  in  this  case,  parol  evidence 
should  be  received  to  show  what  part  of  the  premises  was  of  right 
used  by  Stanford  in  carrying  on  the  drug  business.  What  part  of 
the  premises  were  so  used  and  occupied  can  be  ascertained  only  by 
a  resort  to  extrinsic  testimony,  so  that  to  give  the  grant  effect  at 
all  upon  the  subject-matter  of  the  devise,  and  to  determine  what 
will  satisfy  the  description,  parol  evidence  is  a  necessity.  • 

If,  by  the  contract,  Stanford  had  the  right  to  use  the  conveni- 
ences of  the  yard,  they  will  follow  the  devise,  but  if  he  enjoyed 
them  merely  by  the  permission  and  license  of  his  partner,  under  thf 
rule  in  Fetters  v.  Humphreys,  no  right  can  arise  by  implication  from 
the  words  of  the  grant,  for  that  would  create  an  easement  de  novo 
without  clear  words  of  expression  to  that  end. 
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The  reoital  in  the  articles  of  co-partnership,  and  in  the  agreement 
of  Haji  1868,  are  evidence  of  the  contract,  but  do  not  oonolnde 
the  plaintiff. 

In  my  opinion,  the  court  below  erred  in  refusing  to  hear  the 
testimony  offered  on  the  part  of  the  plaintiff  to  show  what  the 
terms  of  his  lease  with  the  testator  included  by  its  description. 

The  question,  ''what  was  the  understanding  between  you  and 
Dr.  Thomas,  as  landlord  and  tenant,  as  to  the  righte  of  the  occu* 
pants  of  the  store  and  dwelling-house,  respeotiyely,  in  the  yard,'' 
would  have  been  inadmissible,  if  by  the  use  of  the  word  ''  under- 
standing/' it  had  been  the  object  of  the  plaintiff's  counsel  to  draw 
out  the  witness'  interpretation  of  the  contract  to  be  derived  from 
the  oonyersation  between  Dr.  Thomas  and  himself,  instead  of  the 
language  which  had  passed  between  them.  That  this  testimony 
was  not  excluded  on  this  technical  ground  is  apparent  from  the 
further  refusal  to  permit  the  plaintiff  to  prove  the  declarations  of 
the  testator  in  regard  to  the  conveniences  and  parte  of  the  premises, 
which  he  reserved  as  being  necessary  to,  and  connected  with  the 
store,  on  letting  the  dwelling  part  of  the  house  to  the  other  tenants. 

The  plaintiff  had  a  right  to  show,  either  by  conversation  of  Dr. 
Thomas  with  him,  or  by  his  declarations  to  other  parties,  what  was 
comprehended  in  the  descriptive  words  of  the  partnership  agreement. 

That  part  of  the  premises  devised  to  Stanford  is  co-extensive 
with  that  which  he  of  right  had  held  and  occupied  under  and  by 
virtue  of  any  valid  agreement  with  the  testator. 

The  plaintiff  cannot  rest  his  claim  to  these  privileges  upon  the 
ground  that  they  are  apparent  or  continuous  easemente,  nor  that 
they  are  absolutely  essential  to  the  enjoyment  of  the  thing  granted, 
and,  therefore,.pass  as  incident  to  it.  It  is  not  like  Underwood  v. 
Burrows,  7  Oar.  &  P.  26. 

In  that  case  the  water  closet  was  expressly  let;  the  use  of  the 
door  bell  and  knocker  were  incident  to  a  right  of  way,  which  was 
implied  of  necessity,  and  the  skylight  on  the  staircase  was  essential 
to  enable  the  tenant  to  traverse  the  way.  The  grant  of  these 
privileges  would  be  implied  as  clearly  as  the  right  to  use  this  stair- 
case, when  rooms  are  let  on  the  second  floor,  and  the  court  said, 
that  it  would  require  an  express  exception  to  exclude  the  tenant 
from  them. 

The  result  it  that  the  judgment  below  should  be  reversed. 

JudgmeiU 
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error,  v.  Hillyard. 

(8  Vroom.  4444 
Hfe  Iniuranee  —  effect  of  the  tear  an  eoniract. 

Apoli^  of  life  inflaranoe,  iasaed  before  the  war,  by  a  corporation  in  l^ew  Jenej^ 
for  the  benefit  of  parties  in  Virginia,  where  premiams  had  preyionsly  been 
paid,  ie  not  dissolyed  or  forfeited  for  the  mere  non-payment  of  a  premium 
falling  due  daring  the  war,  and  where  the  payment,  with  proper  interest, 
was  promptly  tendered  at  its  termination.  The  payment  had  become  impoe- 
aible  by  the  act  or  force  of  the  law,  and,  for  that  reason,  was  suspended,  and 
excused  for  the  time  being. 

A  condition  for  the  payment  of  the  premium  on  a  life  policy  after  the  first  is 
eui  generis,  and  not  of  the  nature  of  a  condition  precedent  to  the  vesting  of 
a  right,  and  is  subject  to  be  suspended,  the  same  as  clauses  for  performance 
in  any  other  contract. 

The  fact  that  the  insurance  company  is  mutual  does  not  create  a  partnership 
among  the  insured,  so  as  to  make  the  contract  continuing  —  the  insurance  is 
between  the  corporation  and  the  insured. 

The  fault  of  the  rebellion  cannot  be  imputed  to  the  plaintifb,  so  as  to  make 
the  non-payment  their  fault ;  the  law  deals  with  the  existence  of  hoetilitieSj 
and  considers  all  citizens  of  the  belligerent  States  respectively,  as  mutual 
enemies.  The  causes  of  the  contest  do  not  affect  the  legal  results  between 
the  individuals.* 
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policy  of  life  insurance.    The  opinion  states  the  case. 

Teeae  dk  WiUiamson,  for  plaintiffs  in  error. 

Dtacofiy  for  defendants  in  error. 

Bedle,  J.  This  suit  was  brought  upon  a  policy  of  life  insurance, 
issued  by  The  Mutual  Benefit  Life  Insurance  Company,  a  corpora- 
tion of  this  State,  on  December  27,  1849,  for  $5,000,  upon  the  life 
of  John  H.  Hillyard,  then  and  continuously  afterward,  up  to  his 
death,  a  citizen  and  inhabitant  of  the  State  of  Virginia.  He  died 
June  1, 1862.     The  annual  premium  was  1302.50,  which  amount 

*  See  Mutual  Benefit  Life  fns.  Co.  v  Attoood'e  AdministrcUrix,  ante,  p.  662. 
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was  regalarly  paid  each  year,  up  to  and  including  December  27^ 
1860.  The  premium  of  December  27,  1861,  was  not  paid,  by 
reason  of  the  insurrection  and  condition  of  hostilities  then  existing 
in  that  part  of  the  State  of  Virginia,  where  Hillyard  and  those  for 
whose  benefit  the  insurance  was  effected  resided  ;  but  as  soon  as 
such  hostilities  were  terminated,  that  premium,  with  lawful  inter- 
est, was  tendered  to  the  company  and  by  it  refused.  By  the  policy 
the  company,  in  consideration  of  $302.50  paid  at  the  date  thereof, 
and  of  the  annual  premium  of  $302.50,  payable  on  December  27  of 
every  year  during  the  life  of  Hillyard,  agreed  to  pay  $5,000,  the 
sum  insured,  within  ninety  days  after  notice  and  proof  of  death, 
subject  to  certain  conditions,  and  among  them  in  substance  that, 
in  default  of  the  payment  of  any  of  t]ie  annual  premiums  on  the 
days  mentioned,  the  company  should  not  be  liable  to  pay  the  sum 
insared,  or  any  part  thereof ;  and  that  the  policy  should  cease  and 
determine,  and  all  previous  payments  and  profits  thereupon  be  for- 
feited to  the  company. 

The  main  question  involved  is,  as  to  the  effect  of  the  recent  civil 
war  upon  the  policy  —  whether  the  payment  of  the  premium  was 
suspended  merely,  or  the  policy  avoided.  No  argument  can  be 
drawn  from  the  hardship  of  either  view.  It  is  undoubtedly  import- 
ant that  life  insurance  companies  should  promptly  receive  tlieir 
premiums,  and  clauses  to  secure  that  result  will  be  strictly  enforced, 
as  in  the  case  of  Catoir  v.  Atnerican  Life  Insurance  Co.^  4  Vroom. 
487;  but,  at  the  same  time,  when  such  an  unexpected  event  as  a 
civil  war  between  the  States  occurs,  it  is  equally  important  to 
know  whether  the  insured,  if  unable  to  pay  the  premium  by  reason 
of  that,  shall. lose  all  benefit  from  the  insurance,  and  forfeit  to  the 
company  the  whole  amount  paid,  which  may,  as  in  this  case,  includ- 
ing principal  and  interest,  nearly  equal  the  sum  insured.  It  is  an 
injury  to  the  company  not  to  receive  prompt  payment,  but  it  would 
be  a  greater  injury  to  the  insured  to  lose  all  benefit  from  the  insur- 
ance. War  always  creates  hardships,  and  private  rights  must 
necessarily  suffer  from  the  hostile  condition;  but  the  evident 
object  and  tendency  of  judicial  action  is,  where  the  government 
has  not  created  forfeitures,  and  where  the  question  is  one  of  the 
mere  effect  of  the  war  ipso  facto  upon  private  contracts  and  inter* 
ests,  to  interfere  with  them  only  so  far  as  may  be  rendered  neces* 
sary  by  the  existence  of  hostilities,  and  when,  to  preserve  them, 
would  be  inconsistent  therewith.     It  would  be  impc^sible  to  so 
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declare  the  law  as  that  no  injury  woald  result^  but  it  should  be  the 
purpose  of  the  courts  as  far  as  consistent  with  principle,  to  sustain 
the  interests  of  both  parties,  the  one  as  well  as  the  other,  in  the 
policy,  doing  as  little  injury  as  possible  to  either.  The  difficulty  in 
this  case  arises  from  the  non-payment  of  the  premium  of  December] 
27, 1861.  In  an  ordinary  case  the  policy  would  be  forfeited  accord- 1 
ing  to  its  terms;  but  if  unlawful  to  pay  the  premium  when  due, 
by  reason  of  the  war  then  existing,  the  question  to  be  settled  is 
how  such  state  of  war,  or  the  non-payment  for  that  cause,  affects 
the  contract  It  cannot  be  disputed  that  the  existence  of  the  war,^ 
taken  in  connection  with  the  proclamation  of  the  President  of 
August  16,  1861,  and  the  act  of  Congress  of  July  13,  1861,  which 
authorized  the  proclamation,  suspended  all  amicable  intercourse, 
and  made  it  unlawful  then  to  transmit  the  money  for  the  premium 
from  the  insurrectionary  State  to  this.  That  doctrine  arises  out 
of  the  /oc^  of  all  wars,  whether  foreign  or  civil;  but,  in  addition 
to  that,  the  clear  effect  of  the  proclamation,  with  the  force  and 
authority  of  section  5  of  the  act  of  Congress,  was  to  make  it  incon- 
testable that,  during  the  insurrection,  intercourse  necessary  to 
transmit  money  was  suspended.  The  transmission  of  money, 
among  other  consequences,  involves  intercourse  inconsistent  with  a 
condition  of  hostilities,  and  therefore  it  was  unlawful  to  remit  it, 
and  by  the  evident  force  of  the  act  of  Congress  alone,  after  the 
proclamation,  it  was  unlawful  to  receive  it  as  the  result  of  any  inter- 
communication between  those  of  the  belligerent  States.  How  then 
was  the  contract  of  insurance  affected  by  the  non-payment  of  the 
premium  for  that  cause,  or  by  the  war?  The  only  ground  upon  which 
it  can  be  claimed  that  the  war  ipso  facto  dissolved  the  contract  is 
this:  That  to  make  the  annual  payments  involved  an  act  contrary 
to  the  laws  of  warfare,  and  that  act  in  this  case  consisting  chiefly  in 
the  intercourse  necessary  to  accomplish  it,  which  would  be  unlaw- 
ful. It  is  granted  that  to  transmit  the  money  would  be  unlawful, 
but  the  result  sought  does  not  follow  from  that  alone.  War  does 
not  defeat  a  debt,  yet  the  right  to  collect  it  during  the  continuance 
of  the  strife  is  suspended,  and  the  creditor  loses  his  interest.  Let 
OS  analyze  the  case  of  a  debt  due,  as  for  instance,  for  goods  sold 
before  the  war,  but  payable  at  a  time  after  its  commencement,  and 
to  make  the  illustration  as  forcible  as  possible,  payable  at  different 
times  by  installments  during  the  war.  The  actual  contract  is,  the 
debtor  having  received  the  goods,  that  he  shall  pay  for  them  at  the 
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times  appointed*  In  the  absence  of  hostilities^  it  is  the  right  of 
the  creditor  to  receiye,  and  the  duty  of  the  debtor  to  pay,  but  war 
having  occurred,  the  debtor  cannot  discharge  that  duty  without  an 
1^  infraction  of  kw.  Any  attempt  to  do  it  would  be  an  act  clearly 
inconsstent  with  the  state  of  war,  but  the  debtor  is  not  discharged 
for  that  reason.  The  debt  should  be  paid  by  the  contract ;  the 
contract  itself  requires  it,  yet  the  payment  may  be  suspended  and 
the  debt  subsist,  and  it  is  so  with  any  executed  contract  not  obnox- 
ious to  the  policy  of  warfare.  Bights  vested  under  it  will  be  saved, 
but  any  immediate  benefit  under  it  is  suspended.  If  the  contract 
could  be  carried  out  by  any  hoctMpoctis  action  in  making  the  pay- 
ment of  the  several  installments,  it  would  still  be  unlawful  to  do  it, 
for  the  law  does  not  require  or  tolerate  any  such  irregularity,  and 
therefore  suspends  the  payment,  leaving  the  claim  disturbed  as 
little  as  possible,  and  although  the  creditor  must  submit  to  the  loss, 
yet  he  is  allowed  as  much  benefit  from  his  contract  as  is  consistent 
with  the  state  of  war.  It  will  thus  be  seen  that  it  does  not  neces- 
sarily follow  that,  when  the  contract  itself  requires  payment,  the 
contract  will  bo  entirely  dissolved.  The  law  strips  the  contract  of 
its  objectionable  features  and  leaves  the  rest  intact.  There  is  a 
class  of  contracts^  however^  upon  which  the  war  works  a  complete 
dissolution,  and  among  them  are  those  termed  continuing.  They 
are  of  an  executory  nature  merely,  and  where  the  contract  in  its 
essential  features,  if  it  subsists,  must  violate  the  law  governing  hos- 
tilities. The  chief  instance  is  a  partnership.  It  is  undoubted  that 
no  contract  can  be  made  during  belligerency,  and  although  a  con- 
tract of  partnership  is  made  before  the  war,  yet  it  contemplates  the 
continuous  performance  of  acts  amounting  to  distinct  contracts. 
The  life  of  a  partnership  is  in  the  continuance  and  performance  of 
the  transactions  it  contemplates.  Without  that  the  relation  would 
be  barren.  It  is  of  the  nature  of  a  partnership  that  there  should 
be  intercommunication  of  the  partners  ;  each  also  is  interested  in 
the  business,  and  is  affected  by  the  acts  of  the  other^  and,  as  stated 
by  Chancellor  Kent,  in  the  great  case  of  ChrUtvold  v.  Waddington, 
16  Johns.  494,  ''  when  one  of  the  parties  becomes  disabled  to  act, 
or  when  the  business  of  the  association  becomes  impracticable,  the 
law  as  well  as  common  reason  adjudges  the  partnership  to  be  dis- 
solved." Hence  the  agreement  of  partnership  is  not  suspended, 
but  dissolved.  Although  a  contract  of  partnership  is  dissolved,  yet, 
as  to  all  transactions  executed  before  the  war,  there  is  no  nile  of 
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law  requiring  a  forfeiture  of  the  profits  to  the  partner  who  happens 
to  possess  them.  The  remedy  to  collect  them  during  the  war  would 
be  suspended,  yet  the  right  to  them  remains.  But  this  contract 
of  insurance  is  not  of  the  exact  nature  of  a  debt,  nor  is  it  of  the 
character  of  a  partnership.  It  is  peculiar.  If  the  premiums  had 
all  been  paid  previous  to  the  war  there  would  have  been  only  a 
debt,  payable  at  death,  an  event  certain  to  happen,  and  if  HiUyard 
had  died  before  the  premium  of  December  27th,  1861,  had  accrued, 
there  is  no  reason  in  the  policy  of  the  law,  or  in  plain  justice,  why, 
after  the  war,  the  sum  insured  could  not  have  been  collected.  A 
mere  contract  of  life  insurance,  subsisting  at  the  breaking  out  of 
the  war,  without  requiring  the  performance  of  an  act  inconsistent 
therewith,  and  especially  with  a  clause,  as  in  this,  against  entering 
into  the  military  or  naval  service,  is  not  in  itself  antagonistic  to 
the  laws  governing  a  state  of  war,  and,  as  already  said,  if  it  is  to 
be  condemned  it  must  be  upon  the  ground  that  it  contains  provis- 
ions for  the  payment  of  premiums  which,  if  strictly  carried  out, 
would  be  antagonistic.  How,  then,  should  the  law  deal  with  this  con- 
tract containing  such  provisions  ;  shall  the  payments  be  suspended 
or  the  policy  avoided  ?  For  the  present  I  disregard  the  question 
of  condition  precedent,  for  that  is  confined  to  the  mere  interest  of 
the  parties,  while  this  depends  chiefiy  upon  considerations  of  public 
policy.  It  is  sufficient  now  to  say,  that  on  the  payment  of  the  first 
premium  a  right  became  vested  in  the  continuance  of  the  contract 
of  insurance,  but  on  condition  that  the  premiums  be  promptly  paid. 
The  contract  was  executed  to  the  extent  that  the  premiums  were 
paid,  and  the  right  thereby  acquired  was  private  property.  It  is 
the  policy  of  all  enlightened  governments  not  to  confiscate  debts 
and  credits,  although  the  power  to  do  it  exists.  1  Kent  *65; 
Brown  v.  United  States^  8  Cranch,  110;  Hanger  v.  Abbott,  6  Wall. 
532.  Chief  Justice  Marshall,  in  Brown  v.  United  States,  assumed 
it  to  be  the  universal  practice  not  to  exercise  the  right.  This  con- 
tract is  of  the  general  character  of  debts  and  credits,  and  the  policy 
of  the  government  would  be  to  leave  the  interest  acquired  under  it 
undisturbed  by  any  act  of  confiscation.  There  is  also  a  policy  in 
the  law,  which  is  careful  of  private  rights,  and  it  is  not  confined  to 
times  of  peace.  When  the  dread  necessities  of  war  break  up  all 
friendly  intercourse,  distnrbing  and  destroying  trade,  commerce, 
p'-operty  and  life  itself,  it  is  still  the  policy  of  the  law  to  save  from 
wreck  and  loss  all  private  property  and  rights  possible  to  be  savedf 
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consistent  with  the  stern  demands  of  the  hostile  State.  The  reason 
why  contracts  or  transactions  between  belligerents  are  interdicted 
is,  that  they  are  in  violation  of  the  doctrine  that  all  commerce, 
friendly  intercourse^  and  trading  with  the  enemy,  are  contrary  to 
the  nature  of  a  state  of  war,  but  the  destructive  power  of  the  inter- 
diction  should  not  be  carried  farther  than  necessary  to  enforce  the 
doctrine.  There  is  no  reason  why  ante  helium  contracts,  not  en- 
tirely executory,  should  not  be  preserved  from  dissolution,  to  the 
extent  that  they  are  not  inconsistent  with  the  duties  and  require- 
ments of  a  condition  of  hostilities.  The  test  to  dissolve  a  pre-exist- 
ing contract  is  its  essential  antagonism  to  the  state  of  war.  It  is 
so  in  partnerships;  it  is  also  so  in  contracts  of  affreightment.  But 
if  rights  have  been  acquired  under  a  contract,  not  substan'^^ally 
antagonistic,  the  law  will  either  abridge  or  qualify  it,  or  suspend 
its  performance,  in  whole  or  in  part,  according  to  the  nature  of  the 
contract.  These  are  analogies  to  that  effect.  It  is  unlawful  to 
insure  enemies'  property,  y^  a  policy  of  that  kind,  issued  previous 
to  a  war,  may  be  qualified  so  as  to  save  it  from  entire  destruction. 
The  case  of  Furtado  v.  Rogers^  3  B.  &  P.  191  (1792),  was  an  insur- 
ance effected  in  Great  Britain,  on  a  French  ship,  previous  to  the 
commencement  of  hostilities  between  Great  Britain  and  France. 
The  policy  was  in  the  usual  form,  including  an  insurance  against 
captures.  The  ship  was  captured  by  British  force.  The  court 
held  'Hhat  when  a  British  subject  insures  against  captures,  the 
law  infers  that  the  contract  contains  an  exception  of  captures  made 
by  the  government  of  his  own  country,  and  that,  if  be  bad  expressly 
insured  against  British  capture,  such  a  contract  would  be  abrogated 
by  the  law  of  England."  The  court  also  said  that  the  plaintiff  was 
'^  not  entitled  to  a  return  of  the  premium, because  the  contract  was 
legal  at  the  time  the  risk  commenced,  and  was  a  good  insurance 
against  all  other  losses  but  that  arising  from  capture  by  the  forces 
of  Great  Britain.''  In  that  case  the  court  did  not  consider  the  con- 
tract dissolved,  but  that  it  was  subject  to  a  qualification  that  it 
should  not  apply  to  British  captures.  To  the  same  substantial 
effect  are  the  cases  of  KeUner  v.  Le  Mesurier,  4  East,  396;  Gamba 
V.  Le  MesurieVy  id.  407. 

In  Brandon  v.  Curling^  4  East,  410,  a  kindred  case.  Lord  Ellen* 
BOROUGH,  Chief  Justice,  after  referring  to  the  two  Le  Mesurier 
Caees,  says:  ''It  follows,  as  a  consequence  of  the  same  principle, 
that  wherever  the  generality  of  the  terms  of  assurance  might,  ia 
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iheir  actual  application  to  the  covering  of  any  particular  risk,  pro- 
dace,  if  effect  were  given  to  them  in  their  extended  sense,  a  similai 
contravention  of  public  interest,  the  insurance  must  be  construed 
in  such  a  manner  as  to  exclude  the  particular  event  or  peril,  which 
could  not  be  so  made  the  subject  of  a  legal  insurance  in  direct  terms 
by  a  British  underwriter."  He  gives  two  instances  of  implied 
exceptions,  that  may  arise  in  the  application  of  general  words  of 
insurance;  one  of  which  is,  that  where  an  insurance  is  upon  goods 
generally,  a  proviso  shall  be  considered  engrafted,  as  follows: 
''Provided,  that  this  insurance  shall  not  extend  to  cover  any  loss 
happening  during  the  existence  of  hostilities  between  the  respective 
countries  of  the  assured  and  assurer  f  and  the  other  is,  that  '*  the 
risk  of  detention  ofprinceSy  etc.,  must  be  understood  to  be  restrained 
and  qualified  by  an  implied  proviso,"  ^*  that  it  sliaU  not  exieiid  to 
cover  any  loss  happening  in  the  course  of  any  contraband  adventure^ 
in  which  the  goods  would  become  liable  to  seizure  as  forfeited  by  the 
laws  of  this  country.^'  These  cases  are  referred  to  merely  to  show 
how  contracts  may  be  restrained  or  qualified,  when,  to.  carry  them 
out  according  to  the  full  scope  of  their  terms,  would  be  unlawful. 

An  instance  of  suspension  of  agreement  exists  in  the  case  of  a 
debt  already  alluded  to.  Another  is  in  the  suspension  of  a  clause 
in  a  policy  of  insurance  fixing  a  time  within  which  suit  must  be 
brought.  Semmes  v.  Hartford  Insurance  Co,y  13  Wall.  158.  In 
that  case  the  Supreme  Court  say  :  "  We  have  no  doubt  that  the 
disability  to  sue,  imposed  on  the  plaintiff  by  the  war,  relieves  him 
from  the  consequences  of  failing  to  bring  suit  within  twelve  months 
after  the  loss,  because  it  rendei*ed  a  compliance  with  that  condition 
impossible^  and  removed  the  presumption  which  that  contract  says 
shall  be  conclusive  against  the  validity  of  the  plaintiff's  claim." 
See,  also.  Hanger  v.  Abbott -y  also,  United  States  v.  Wiley,  11  Wall 
608;  The  Protector,  9  id.  687.  In  Pars,  on  Cont,  vol.  2,  p.  187, 
the  author  states  that  ^'a  law  may  have  the  effect  of  suspending  an 
agreement  that  was  originally  valid,  and  which  it  makes  impossible 
without  violation  of  law,  and  yet  leave  the  contract  so  far  subsist- 
ing that,  upon  a  repeal  of  the  law,  the  force  and  obligation  of  the 
contract  remains."  See,  also,  Baylies  v.  Fettyplace,  7  Mass.  325  ; 
HadUy  v.  Glark,  8  T.  B.  259.  In  a  Mississippi  case,  Statham  v.  New 
Tork  Life  Insurance  Co.,  45  Miss.  581;  found,  also,  in  3  Bigelow  Ina 
Bep.  650,  and  in  7  Anu  Sep.  737,  a  part  of  the  opinion  of  Sihball,  J.  j 
contains  so  much  good  sense  on  this  subject  that  I  will  quote  it : 
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'^  As  a  general  proposition,  war  suspends  the  performance  of  ani§ 
helium  contracts  and  denounces  as  illegal  and  invalid  those  made 
pendente  hello.  If  an  aute  helium  contract  is  dissolved  at  all^  it  ii 
because  its  performance  is  inconsistent  with  the  duties  and  allegi« 
ance  which  the  parties  owe  to  their  respective  countries,  and  in* 
volves  some  violations  or  infringement  of  these,  and  which  has  not 
been  performed  in  whole  or  in  part  by  either  party.  The  annihila- 
tion of  such  a  contract  would  not  be  injurious  to  either  party,  but 
would  rather  dissolve  their  inconvenient  relations.  But  if  the  con- 
tract has  been  partly  executed  by  one  party  by  parting  with  money 
or  other  valuable  things  on  the  consideration  and  promise  that  the 
other  will  perform  his  part  of  the  engagement,  it  would  be  gross 
injustice  and  repugnant  to  reason  that  intervening  war  should  de- 
stroy the  contract,  devolving  all  the  loss  upon  one  party  to  the  gain 
of  the  other.  Nor  should  that  be  so  unless  an  overruling  policy 
should  so  require,  etc.  K  the  contract  may  be  preserved  or  per- 
formed without  the  transmission  of  money  or  property  from  one 
enemy  to  the  other,  or  without  their  intercourse  or  correspondence, 
then  no  principle  of  law  or  policy,  arising  out  of  a  state  of  war 
between  their  respective  countries,  would  demand  an  abrogation  of 
the  contract  or  its  non- performance."  In  that  case  it  was  held  that 
the  contract  could  be  performed  by  payment  of  the  premium  to  an 
agent  of  the  New  York  Company,  residing  in  Mississippi,  where 
the  insured  lived.  In  Buchanan  v.  Ourryy  19  Johns.  136,  the 
defendant  was  an  alien  enemy  of  the  United  States,  residing  in 
Canada;  one  of  the  plaintiffs  was  a  naturalized  American  citizen, 
residing  in  New  York  State,  and  the  other  was  also  a  British  sub- 
ject in  Canada.  The  contract  was  for  the  delivery  of  timber,  but 
made  before  the  declaration  of  war  in  1812.  Some  of  the  timber 
was  delivered  before  the  war.  The  places  of  delivery  were  so 
general  that  the  plaintiffs  could  elect  to  deliver  the  timber  in 
Canada  or  within  the  United  States.  It  was  held  that  the  contract 
was  not  dissolved  by  the  war  and  that  the  plaintiffs  could  deliver 
the  timber  to  an  agent  who  resided  in  the  United  States,  in  per- 
formance of  the  contract. 

The  tendency  of  adjudication  is  to  preserve  and  not  to  destroy 
pre-existing  contracts.  Where  performance  can  be  had  without  con* 
travening  the  laws  of  war,  the  existence  of  the  contract  is  not  im- 
periled, and  even  if  performance  is  impossible  the  contract  may 
Btill,  when  partly  executed,  be  preserved  by  engrafting  necessary 
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qualifications  upon  it,  or  suspending  its  impossible  provisions,  if 
made  so  by  the  act  of  the  law.  If  the  contract  in  question  can  be 
sayed  while  the  war  lasts,  it  should  be;  and  it  is  clear  to  my  mind 
that  the  law  will  allow  a  suspension  of  the  payment  of  the  premium, 
and  permit  the  payment  to  be  made  on  the  return  of  peace,  with 
proper  interest,  unless  there  is  something  in  the  terms  of  the  con- 
tract to  preyent  it.  There  is  no  more  hardship  in  that  than  in  sus- 
pending the  payment  of  a  debt  There  is  more  in  the  latter,  for 
the  creditor  loses  his  interest;  but  the  insurance  company  will  re- 
ceive it,  as  is  right.  The  company  should  receive  it,  because  its 
ability  is  sustained  by  its  premiums,  and  the  interest  accumula- 
tions. The  nature  of  the  contract  is  such  that,  when  enforced,  the 
equivalent  for  the  sum  insured  should  be  made  up.  There  is  no 
question  raised  in  this  case  as  to  the  amount  of  interest  tendered. 
The  declaration  states  that  legal  interest  was  tendered.  If  com- 
pound interest  could  be  required,  as  perhaps  it  ought  to  be,  the 
company  would  be  reimbursed  for  the  delay. 

But  it  is  said  that  the  payment  of  premiums  is  a  condition  pre- 
cedent, and,  if  not  made  with  exactness,  that  there  can  be  no  ex- 
cuse for  it  unless  specially  provided  in  the  policy.  It  is  difficult  to 
define  the  precise  nature  of  the  condition  for  the  annual  payments. 
The  contract  is  8ui  generis.  It  may  be  admitted  that  the  pay- 
ment of  the  premium  is  a  condition  precedent  to  any  recovery,  the 
same  as  the  performance  of  an  entire  contract  may  be,  but  the  pay- 
ment after  the  first  is  not  a  condition  precedent  to  the  vesting  of 
substantial  rights,  under  the  contract,  although  liable  to  be  de- 
feated by  force  of  the  clause  of  forfeiture.  The  payment  of  the 
first  premium  covers  the  whole  life-time,  and  makes  a  complete 
vested  right  to  the  sum  insured,  if  death  takes  place  before  another 
premium  is  payable,  but  if  not,  it  is  subject  to  the  payment  of  fur- 
ther premiums.  This  is  not  in  the  nature  of  a  condition  precedent 
to  the  vesting  of  a  title  to  real  estate.  In  such  a  case,  if  the  con- 
dition becomes  impossible  to  be  performed,  nothing  vests,  because 
the  instrument  creates  no  right  at  all  without  the  complete  per- 
formance of  the  condition.  A  condition,  as  affecting  real  estate, 
where  its  nature  is  most  distinctly  seen,  if  precedent,  must  be  per- 
formed before  any  estate  vests;  if  subsequent,  it  divests  an  estate 
vested.  It  the  condition  precedent  is  void  or  impossible  to  be  per- 
formed, nothing  vests.  If  the  condition  subsequent  is  void  or  im- 
possible, the  estate,  having  vested,  remains  undisturbed.    The  con* 


750  NEW  JERSEY, 

The  Matual  Benefit  Life  Inaorance  Co.  ▼.  HUlymid. 

dition  in  question  cannot,  in  any  technical  sense,  be  regarded  as 
precedent  or  subsequent,  so  as  to  vest  or  divest  rights  under  the 
policy.  It  is  a  condition  in  the  contract,  and  a  part  of  it,  and 
peculiar,  and  arising  out  of  the  very  nature  of  life  insurance  eon- 
tracts.  The  policy  is  necessarily  of  the  character  of  mutual  agree* 
nients,  partly  executed  on  one  side,  and  although  the  performance 
of  some  on  the  part  of  the  insured  may  be  precedent  to  the  Anal 
performance  by  the  company,  yet  we  should  subject  it  to  the  same 
restraints  and  influences  of  the  law  as  any  other  contract  When 
the  first  premium  is  paid  a  full  contract  of  insurance  is  completed, 
subject  to  conditions  peculiar  to  that  class  of  contracts.  The  use 
of  the  words  condition  precedent^  Baron  Martin,  in  a  certain  case 
(Bradford  v.  Williams^  L.  R,  7  Exch.  361),  said  he  thought  un* 
fortunate ;  that  *^  tbe  real  question,  apart  from  all  technical  ex* 
pression,  is,  what  in  each  case  is  the  substance  of  the  contract.'' 
So  far  as  the  precedent  payment  of  the  premium  in  arrear  is 
concerned  it  would,  of  course,  have  to  be  made  before  recovery* 
Time,  also,  is  of  the  essence  of  the  contract,  and  no  fault  or 
neglect  of  the  party  could  excuse  a  non-payment;  but  why  should 
not  this,  like  any  other  contract,  be  subject  to  such  qualifica- 
tions and  conditions  as  the  law  may  impose  ?  I  am  unable  to 
discover  any  reason.  This  should  have  no  immunity  from  the 
fate  of  every  other  contract,  when,  by  an  unexpected  event,  it 
becomes  unlawful  literally  to  carry  it  out.  This  subject,  as  we 
are  now  considering  it,  is  free  from  any  question  of  public 
policy,  and  cases  excusing  performance  according  to  contract,  by 
reason  of  a  subsequent  unlawfulness,  are  in  point.  In  Baylies 
et  al.  V.  FeUyplace  et  al,  7  Mass.  325,  the  plaintiffs  sold,  in  1817, 
sugar  to  defendants  at  Boston,  for  which  defendants  promised  ta 
pay  two  several  sums  at  different  times,  and  to  deliver  within  a 
reasonable  time  what  were  called  certificates  of  debenture  of  the 
United  States.  These  were  to  be  issued  by  the  government  offi- 
cers, and  could  not  be  obtained  unless  the  sugars  were  exported. 
Within  the  reasonable  time  necessary  for  exportation,  an  embarga 
was  laid  by  the  United  States.  The  court  held  that  the  embarga 
operated  as  a  temporary  suspension  of  the  performance  of  the  con- 
tract. Sewell,  J.,  said  that  "the  mere  suspension  of  the  exercise 
of  this  right  operated  equally  upon  the  plaintiffs  and  defendants; 
was  created  by  laws  to  which  both  were  parties,  and  formed  a  part 
of  that  system  of  regulation  to  which  they  had  referred  tnemaelTM 
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in  the  implied  intentions,  if  not  in  the  express  letter  of  their  con- 
tract" Sedgwick,  J.,  said:  "  The  defendants  were,  of  course, 
prevenJbed  inevitably,  and  without  any  fault  on  their  part,  from  per- 
forming their  promise.  Now  it  is  clearly  settled,  by  innumerable 
authorities  that,  whenerer  a  contract  which  was  possible  and  legal 
at  the  time  it  was  made,  becomes  impossible  by  the  act  of  Ood,  or 
illegal  by  an  ordinance  of  the  State,  the  obligation  to  perform  it  is 
discharged,  or  if  such  ordinance  be  temporary,  the  obligation  is 
suspended  during  its  continuance.  (See  references  in  note  to  that 
case.)  In  Hadley  v.  Clarke^  8  T.  R.  259,  in  Court  of  King's  Bench, 
where  defendants  contracted  to  carry  the  plaintiffs'  goods  from 
Liverpool  to  Leghorn,  on  the  vessel  arriving  at  Falmouth,  in  the 
course  of  her  voyage,  an  embargo  was  laid  on  her  until  the  further 
order  of  council — Jieldy  that  such  embargo  only  suspended,  but 
did  not  dissolve  the  contract,"  and  that  where  the  embargo  lasted 
two  years.  In  Jones  v.  Judd,  4  Comst.  412,  the  plaintiffs  made  a 
sub-contract  to  do  work  upon  a  canal  in  New  York.  Afterward, 
the  legislature  passed  an  act  which  put  an  end  to  the  original  con- 
tract and  the  sub-agreement.  The  defendant  had  paid  plaintiffs 
for  all  the  work  done,  except  ten  per  cent,  which  was  not  to  be  paid 
until  the  final  estimate  —  held,  that  as  the  plaintiffs  were  prevented 
by  authority  of  the  State  from  completing  their  contract,  they  were 
entitled  to  recover.  The  act  of  the  legislature  excused  the  perform- 
ance of  the  condition  precedent  of  entire  performance.  The 
following  are  cases  and  references  in  the  same  direction  as  those 
cited:  Anglesea  v.  Bugeley,  6  Ad.  &  El.  (N.  S.)  107;  Esposito  v. 
Boioden,  7  E.  &  B.  763;  Chitty  on  Cont  804  (10th  Am.  ed.);  2  Pur- 
sons  on  Cent  (1st  ed.)  187. 

Warranties  in  contracts  of  marine  insurance  are  always  regarded 
as  most  imperative  in  their  performance,  yet  Arnold,  in  vol.  1,  p. 
585,  of  his  valuable  book  on  Insurance,  says:  '^  It  may  be  stated 
generally,  that  compliance  with  a  warranty  will  be  dispensed  with, 
if  it  be  rendered  unlawful  by  a  law  enacted  since  the  time  of  mak- 
ing the  policy."  The  foundation  of  this  doctrine  is  in  the  maxim 
that  ''  the  law  does  not  seek  to  compel  a  man  to  do  that  which  he 
cannot  possibly  perform;  and,  as  an  illustration  of  it,  the  familiar 
instance  is  given  in  the  books  that,  ''  if  H.  covenants  to  do  a  thing 
which  is  lawful,  and  an  act  of  Parliament  comes  in  and  hinders 
him  from  doing  it,  the  covenant  is  repealed."  Broom's  Max.  168. 
Although  the  instance  is  of  a  repeal  of  a  covenant  by  the  effect  ol 
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an  act  of  Parliament^  which  is  permanent,  yet  the  principle  ia 
fairly  deducible  from  it,  that,  if  the  act  interdicted  is  only  tempoi^ 
arily  unlawful,  it  suspends  the  operation  of  the  coYonant  (Johen 
V.  N.  M.  Life  Ins.  Co.,  50  N.  Y.  610;  S.  C,  10  Am.  Eep.  £32. 

It  must  be  considered  in  analogy  to  the  marine  insurance  cases 
that  there  is  engrafted,  by  necessary  force  of  the  law  upon  the 
policy,  a  proviso  or  exception,  saving  it  from  forfeiture  or  extinc- 
tion by  suspending  the  payment  of  the  premium,  when  by  an  unex- 
pected  condition  of  affairs  it  has  become  temporarily  unlawful  to 
make  it.  The  contingency  of  a  civil  war  could  not  by  any  possibil- 
ity have  been  anticipated  at  the  making  of  the  policy,  and  it  would 
be  grossly  unjust  to  allow  a  forfeiture,  when,  by  suspending  the 
payment,  the  contract  could  afterward  be  substantially  performed. 
The  law,  in  my  judgment,  will  save  the  policy  from  so  disastrous  a 
result.  The  basis  of  all  the  argument  against  this  view,  so  far  as 
adjudication  is  concerned,  is  the  case  of  Paradine  v.  Jane^  Aleyn, 
26.  The  comments  of  the  Chief  Justice  upon  it  are  forcible.  It 
was  a  case  of  hardship  only,  not  of  impossibility  of  performance. 
The  exact  language  of  the  report  cannot  fairly  be  construed  against 
the  principle  now  insisted  on.  It  is  as  follows:  ^^  And  this  differ- 
ence was  taken,  that  where  the  law  creates  a  duty  or  charge  and 
the  party  is  disabled  to  perform  it  without  any  default  in  him  and 
hath  no  remedy  over,  there  the  law  will  excuse  him,  as  in  the  case  of 
waste,  if  a  house  be  destroyed  by  tempest  or  by  enemies,  the  lessee 
is  excused.  So  of  an  escape.  So  in  9  E.  3,  16,  a  supersedeas  was 
awarded  to  the  justices,  that  they  should  not  proceed  in  a  cessavit 
upon  a  cesser  during  the  war,  but  when  the  party  by  his  own  con* 
tract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good  if  he  may,  notwithstanding  any  accident  by  inevitable  neces- 
sity, because  he  might  have  provided  against  it  by  his  contract 
Andy  therefore>  if  the  lessee  covenant  to  repair  a  house,  though  it  be 
burnt  by  lightning  or  thrown  down  by  enemies,  yet  he  ought  to 
repair  it."  The  point  of  the  second  proposition  is,  "if  he  may." 
He  must,  if  possible,  however  hard.  The  impossibilities  recog- 
nized by  the  law  are  impossibility  by  act  or  force  of  law  and  impos- 
sibility by  the  act  of  God.  It  is  unnecessary  in  this  case  to  deal 
with  the  latter  excuse,  as  there  is  more  difficulty  about  it,  but  as  to 
the  former,  it  is  said  in  Ohitty  on  Ooni  804,  "  that  the  non< 
performance  of  a  contract  will  always  be  excused  where  it  is  occa- 
sioned by  act  of  law  or  by  an  act  done  by  public  authority."    The 
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doctrine  already  considered,  would  apply  to  a  case  where  the  disa- 
bility was  only  on  the  part  of  the  party  to  perform,  but  in  the  case 
before  us,  the  company  coold  not  receiye  the  payment  without  a 
violation  of  the  law  on  their  part.  To  do  so  would  necessitate  an 
act  of  intercourse.  Hence  both  parties  were  under  legal  disability — 
one  to  pay,  the  other  to  receive.  This  is  the  effect  of  the  act  of 
Congress  and  of  the  state  of  war.  The  right  of  those  interested  in  the 
policy  to  pay  and  save  the  insurance  was  just  as  strong  as  the  right 
of  the  company  to  receive.  Neither  could  enjoy  the  right.  By  what 
principle  then  can  the  company  exact  a  strict  compliance  with  the 
clause  to  pay  at  a  definite  time?  The  hands  of  each  we're  tied,  and 
the  company  could  not  complain  of  the  other's  default.  According 
to  all  analogy  and  principles,  the  performance  must  be  suspended 
under  such  circumstances.  To  dissolve,  when  the  contract  is  part 
executed,  would  not  place  tlie  parties  in  a  just  position;  but  to  sus- 
pend will  best  reach  the  intention  and  spirit  of  the  contract. 

The  suggestion  that  this  being  a  mutual  company,  the  contract 
is  therefore  like  a  partnership  and  dissolved,  is  disposed  of  by  what 
Allek,  J.,  said  in  substance  in  Cohen  v.  N.  Y.  Mutual  Life  Ins. 
Co.y  50  N.  Y.  624;  S.  C,  10  Am.  Eep.  522,  that  the  company  is  a 
body  corporate,  capable  of  contracting  as  such,  and  the  relation 
is  between  insurer,  a  corporation,  and  insured;  that  the  members 
are  not  partners  between  themselves.  The  contract  is  the  contract 
of  the  corporation,  and  whatever  incidental  advantages  appertain  to 
a  member,  that  that  does  not  affect  the  contract  in  the  policy. 
Besides,  if  a  partnership,  it  would  result  in  an  accounting  as  of  the 
time  of  dissolution,  which  would  be  at  the  commencement  of  the 
war,  and  the  defendant  would  hardly  desire  that  result. 

The  further  suggestion  by  defendant's  counsel  that  the  fault  of 
non-payment  must  be  imputed  to  the  plaintiffs,  because  the  rebel- 
lion was  their  fault,  cannot  be  regarded.  The  law  deals  with  the 
condition  of  things  when  actual  hostilities  exist,  and  considers  all 
the  citizens  of  the  belligerent  districts  as  enemies  mutually.  The 
causes  of  the  contest  are  swallowed  up  in  the  strife,  and  the  legal 
results  of  it,  between  individuals,  are  not  affected  by  the  causes 
which  induced  it  If  this  insurance  company  had  been  located 
south  and  the  plaintiffs  north,  the  law  would  affect  them  the  same 
as  it  does  now  with  their  present  status. 

The  questions  involved  in  this  cause  have  greatiy  agitated  the 
courts  of  this  country,  and  resulted  in  adverse  decisions.  I  have 
Vol.  XVm.  — 96 
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not  reviewed  them,  but  will  content  myself  with  merely  a  refer- 
ence to  them,  both  in  favor  of  the  result  reached,  and  those  adverse. 
In  favor:  N.  Y,  Life  Ins.  Co.  v.  Cfloptan,  7  Bush,  179;  3  Am.  Eep. 
290;  Manhattan  Life  Ins.  Co.  v.  Warwick j  20  Oratt.  6t4;  3  Am. 
Bep.  218;  RoMnson  v.  Intemat.  Life  Assurance  Co.y  42  TS.  Y.  54; 
1  Am.  Bep.  490;  Statham  v.  N.  T.  Life  Ins.  Co.,  45  Miss.  581;  7 
Am.  Bep.  737;  Hamilton  v.  Mutual  Life  I?is.  Co.,  9  Blatchl  284; 
Gohen  v.  N.  T.  Mutual  Life  Ins.  Co.y  50  N.  Y.  610;  10  Am.  Bep. 
522;  Sands  v.  KT.  Life  Ins.  Co.y  50  N.  Y.  626;  10  Am.  Bep.  535. 
Adverse:  Dillard  v.  Manhattan  Life  Ins.  Co.y  44  Gra.  119;  &Reib/ 
V.  M^ual  Life  Ins.  Co.,  2  Abb.  Pr.  (N.  S.)  167;  also.  Tail  v.  N. 
Y.  Life  Ins.  Co.y  in  U.  S.  Circuit,  W.  Tenn.  (1873). 

In  addition  to  these  cases,  the  recent  action  of  the  Supreme 
Court  of  the  United  States,  in  affirming,  by  a  divided  court,  two 
adverse  judgments,  exhausts  all  the  adjudication  I  can  find  upon 
the  distinct  subject 

The  objection  that  the  suit  is  not  brought  in  the  name  of  the 
proper  party,  is  correctly  disposed  of  by  the  chief  justice,  and 
nothing  further  need  be  said  upon  it 

The  judgment  of  the  Supreme  Court  must  be  affirmed. 

The  chancellor  delivered  a  dissenting  opinion. 

Judgment  t^rmML 
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(8  Vroom.  B81.) 
(kurrier — dti^  to  carry  aU  freight  wUhowl  preference. 

Bailroad  oorporationa  are  oommon  carriers  and  they  occupy  a  pecaUar  nlik 
tion  to  the  pubUo  as  invested  with  certain  franchises  for  the  pabUe  benefit^ 
and  thej  are  bound  to  ose  them  with  fairness  and  for  the  common  good. 

A  common  carrier  owes  an  equal  duty  to  aU  and  it  cannot  be  discharged  if 
he  is  allowed  to  make  unequal  preferences  and  thereby  prevent  or  impair 
the  enjoyment  of  the  common  right. 

A  contract  of  a  railroad  company  which  ^ves  to  certain  persons  an  exdn- 
rive  advantage  or  monopoly  over  all  other  transporters  in  the  transportatiiQO 
of  goods,  is  unjust  and  cannot  be  legally  enforced. 

*  The  opinion  of  the  Supreme  Court  in  this  case  was  given,  in  IS  Am.  Bsgk 
167. 
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In  the  grant  of  a  franchise  of  bailding  and  naing  a  pnblio  rallwaj,  there  is 
an  implied  condition  that  it  ia  held  as  a  quasi  pnblic  trust  for  Uie  benefit 
of  the  public,  and  the  company  possessed  of  the  grant  most  exercise  a  per- 
fect impartiality  to  all  who  seek  the  benefit  of  the  tmst 


I 


N  THB  OouBT  OF  Ebsobs  AND  AppBAUS. — On  enor  to  the 
Supreme  Oonrt. 

Jasqfh  C,  Potts,  for  plaintiff  in  error. 

/•  TT.  Scudder,  for  defendants  in  error. 

Bedle,  J.  The  first  count  of  this  declaration  alleges  that  in  con- 
sideration that  the  plaintiffs  were  large  shippers  of  live  hogs  over 
the  lines  of  the  defendants'  railways,  from  Pittsburg  to  Jersey 
City,  the  defendants  agreed  to  transport  such  stock  over  their  rail- 
waySy  between  those  termini,  at  the  regular  rates,  which  were  fifty 
cents  per  one  hundred  pounds,  subject  to  a  drawback  to  the  plain- 
tiffs of  ten  cents  on  the  one  hundred  pounds;  also,  that  if  the 
defendants  transported  for  any  other  parties  than  the  plaintiffs 
and  seven  others  named,  the  same  kind  of  freight  from  Pittsburg 
to  Jersey  City,  for  less  than  the  regular  rates  stated,  or  allowed 
a  drawback  from  said  rates  to  any  others  than  the  plaintiffs  and 
the  seyen  named,  that  they  would  allow  such  further  drawback  to 
the  plaintiffs  as  would  reduce  the  cost  of  shipment  to  ten  cents  per 
hundred  pounds  less  thau  that  of  any  other  person  or  persons, 
except  the  parties  mentioned.  The  court  further  aUeges  the  trans* 
portation  of  a  large  quantity  of  such  stock  at  the  regular  rates,  less 
the  drawback;  also  that  the  defendants  carried  the  same  kind  of 
freight  for  others  than  the  plaintiffs  and  the  favored  seven,  at  the 
rate  of  forty  cents  on  the  one  hundred  pounds,  and  therefore  that 
the  plaintiffs  are  entitled  to  recover  a  further  rebate  of  ten  cents 
per  hundred. 

The  second  count  alleges  a  like  agreement  for  transportation 
from  Chicago  to  Jersey  Oity,  at  one  dollar  per  hundred,  with  a 
drawback  of  twenty  cents,  and  a  further  drawback  so  as  to  reduce 
the  cost  of  transportation  to  the  plaintiffs  at  twenty  cents  a  hun- 
dred pounds  less  than  for  any  one  else,  except  the  seven  named. 
This  count  also  alleges  a  transportation  for  others  than  those  ex- 
cepted, at  eighty  cents  per  hundred,  and  claims  a  drawback  of 
twentr  cents  below  that  rate.   To  these  counts  a  demurrer  ia  inter 
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posed.  It  will  be  seen  at  a  glance  that  a  contract  of  this  natniBy 
if  valid,  giyos  the  plaintiffs  an  ezclusiye  advantage  or  monopoly 
over  all  other  transporters  except  the  seven  favorites,  and  compels 
the  company  under  pain  of  a  farther  redaction  below  the  lowest 
rates  charged  all  others,  to  charge  them  a  higher  price  than  the 
plaintiffs,  and  those  excepted.  A  few  shippers,  ander  this  arrange- 
ment, woald  have  a  practical  monopoly  of  the  carrying  trade  of 
hogs  over  the  defendant's  lines  between  the  termini  indicated,  at 
rates  which  woald  naturally  result  in  crippling  or  excluding  others 
from  competition  and  giving- to  those  few  a  material  control  of  the 
market  at  the  place  of  destination.  The  suit  is  brought  to  recover 
on  these  counts  the  additional  rebate,  an  allowance  having  pre- 
viously been  made  according  to  the  first  drawback  stipulated  for. 

Can  such  a  contract  be  legally  enforced?  The  mere  statement 
of  the  proposition  at  once  induces  an  answer  that  it  is  unjust  and 
ought  not  to  be  sustained,  unless  some  imperative  rule  of  law 
requires  it.  The  defendants  are  common  carriers,  and  not  only  so 
in  the  light  of  the  common  law,  but  like  all  railroad  corpoi-atious 
they  occupy  a  peculiai*  relation  to  the  public  as  invested  with  cer- 
tain franchises  for  the  public  benefit,  and  are  bound  to  use  them 
with  fairness  and  for  the  common  good.  Apart  from  that,  however, 
it  is  clear  that  the  business  of  the  company  must  be  conducted 
subject  to  the  law  governing  common  carriers  generally,  and  to 
that  test  this  contract  must  first  be  put.  In  the  language  of  the 
books,  a  common  carrier  exercises  a  public  employment,  and  Bacon 
In  his  Abridgement,  calls  it  a  public  institution.    1  Bacon  (B),  556 

The  duties  and  liabilities  are  those  imposed  by  public  law,  and  in 
that  respect  the  common  carrier  differs  from  the  private.  Bacon 
also  says  that  common  carriers  ''are  chargeable  on  the  general 
custom  of  the  realm  for  their  faults  and  miscarriges.^'  1  Bacon 
(A),  553.  Is  there  any  thing,  then,  in  the  nature  of  this  occupa- 
tion that  necessarily  prevents  a  discrimination  in  rates  such  as  this 
contract  provides?  The  contract  is,  that  one  customer  shall  be 
charged  less  than  others,  and,  as  a  consequence,  that  others  shall  be 
charged  more  than  that  one.  Such  inequality  operates  directly 
upon  the  course  of  trade  and  creates  monopolies.  Most  of  the 
evils  of  special  and  unequal  rates  have  arisen  since  the  introduction 
of  railways.  In  England  the  subject  has  been  expressly  controlled 
by  provisions  in  railway  charters,  or  by  general  acts  affecting  them 
all.    For  that  reason  it  has  not  been  necessary  to  determine  th« 
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precise  condition  of  the  common  law  in  respect  to  railway  carriers. 
The  English  railway  cases,  therefore,  give  us  no  satisfactory  light 
npon  the  point  in  question,  and  in  none  of  the  cases  under  the 
ancient  modes  of  land  carriage  is  there  a  direct  adjudication.  The 
solution  of  the  question  must^  then,  depend  upon  the  nature  of 
the  employment,  and  such  deductions  as  follow  from  the  established 
principles  affecting  it. 

The  business  of  the  common  carrier  is  for  the  public,  and  it  iff 
his  duty  to  serve  the  public  indifferently.  He  is  entitled  to  a 
reasonable  compensation,  but  on  payment  of  that  he  is  bound  to 
carry  for  whoever  will  employ  him,  to  the  extent  of  his  ability.  A 
private  carrier  can  make  what  contract  he  pleases.  The  public 
have  no  interest  in  that,  but  a  service  for  the  public  necessarily 
implies  equal  treatment  in  its  performance,  when  the  right  to  the 
service  is  common.  Because  the  institution,  so  to  speak,  is  public^ 
every  member  of  the  community  stands  on  an  equality  as  to  the 
right  to  its  benefit^  and,  therefore,  the  carrier  cannot  discriminate 
between  individuals  for  whom  he  will  render  the  service.  'In  the 
very  nature,  then,  of  his  duty  and  of  the  public  right,  his  conduct 
should  be  equal  and  just  to  all.  So,  also,  there  is  involved  in  the 
reasonableness  of  his  compensation  the  same  principle.  A  want  of 
uniformity  in  price  for  the  same  kind  of  service  under  like  circum* 
stances  is  most  unreasonable  and  unjust,  when  the  right  to  demand 
it  is  common.  Ic  would  be  strange  if,  when  the  object  of  the  em* 
ployment  is  the  public  benefit,  and  the  law  allows  no  discrimination 
as  to  individual  customers,  but  requires  all  to  be  accommodated  alike 
as  individuals,  and  for  a  reasonable  rate,  that  by  the  indirect  means 
of  unequal  prices  some  could  lawfully  get  the  advantage  of  the 
accommodation  and  others  not.  A  direct  refusal  to  carry  for  a 
reasonable  rate  would  involve  the  carrier  in  damages,  and  a  refusal, 
in  effect,  could  be  accomplished  by  unfair  and  unequal  charges,  or 
if  not  to  that  extent,  the  public  right  to  the  convenience  and  use- 
fulness of  the  means  of  carriage  could  be  greatly  impaired.  Besides, 
the  injury  is  not  only  to  the  individual  affected,  but  it  reaches  out, 
disturbing  trade  most  seriously.  Competition  in  trade  is  encouraged 
by  the  law,  and  to  allow  any  one  to  use  means,  established  and 
intended  for  the  public  good,  to  promote  unfair  advantages  among 
the  people  and  foster  monopolies,  is  against  public  policy  and  should 
not  be  permitted. 

A  common  carrier  owes  an  equal  duty  to  all,  and  it  cannot  be 
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disoharged  if  he  is  allowed  to  make  unequal  prefeienoesy  and 
t^hereby  prevent  or  impair  the  enjoyment  of  the  common  right, 
^udy  as  said  by  Shabswood,  J.,  in  Audenried  y.  FhUaddphta  d 
Remding  R.  B.  Co.,  68  Penn.  St  370;  S.  C,  8  Am.  Eep.  195, 
'^transportation  by  a  common  carrier  is  necessarily  open  to  the 
public  upon  equal  and  reasonable  terms.  An  ezclusire  right  granted 
to  one  is  inconsistent  with  the  right  of  all  others." 

Chief  Justice  Apflexok^  in  the  case  of  The  New  Bfigland  Bx- 
press  Co.  y.  Maine  Central  R.  R.  Co.^  57  Me.  196;  S.  C,  2  Am.  Bep. 
31^  also  says:  ^'The  very  definition  of  a  common  carrier  excludes 
the  idea  of  the  right  to  grant  monopolies,  or  to  give  special  and 
anequal  preferences."  In  BaxendcUe  y.  The  Eastern  Cauniies  Rail- 
way  Co,,  4  G.  B.  (N.  S.)  63,  two  of  the  judges  intimate  a  notion  that 
unequal  rates  would  not  be  contrary  to  the  common  law,  but  the 
same  was  mere  dictum,  foreign  to  the  question  at  issue.  Previonfl 
to  that  case.  Smith,  in  his  Leading  Gases,  4th  ed.,  yoL  1,  p.  174, 
had  said  that  ^^  the  hire  charged  must  be  no  more  than  a  reasonable 
remuneration  to  the  carrier,  and,  consequently,  not  more  to  one 
(though  a  riYal  carrier)  than  to  another  for  the  same  seryice." 
That  clause  gaYe  occasion  for  the  intimation  of  the  judges  to  the 
contrary  in  Baxendale  y.  Eastern  Coufities  Railway  Co.,  and  I  find, 
in  examining  the  last  edition  of  Leading  Cases,  6th  ed.,  yoI.  1,  p. 
364,  that  the  editors  haYC  substituted  for  the  latter  part  of  his  sen- 
tence the  words,  '^  though  at  common  law  there  is  no  liability  to 
carry  at  equal  rates  for  all  customers."  The  change,  no  doubt,  was 
made  under  the  force  of  the  Baxendale  Case,  but,  in  my  judgment, 
Mr.  Smith  was  right  in  his  statement  The  Yiew  now  contended 
for  has  been  learnedly  considered  and  sustained  by  scYeral  cases  in 
this  country,  and  must  now  be  taken  as  the  common-law  doctrine 
of  this  State.  The  following  are  the  cases  referred  to:  The  New 
England  Express  Co.  y.  Maine  Central  R.  R,  Co.,  57  Me.  188; 
2  Am.  Bep.  31;  McDuffee  y.  Railroad,  53  N.  H.  430;  Sanford  y. 
Railroad  Co.,  24  Penn.  St  378;  1  Am.  Bailw.  530;  Audenried  y. 
Philadelphia  &  Reading  R.  R.  Co.,  68  Penn.  St  370;  8  Am.  Eep. 
195. 

It  must  not  be  inferred  that  a  common  carrier,  in  adjusting  hid 
price,  cannot  regard  the  peculiar  circumstances  of  the  particular 
transportation..  Many  considerations  may  properly  enter  into  the 
agreement  for  carriage  or  the  establishment  of  rates,  Buch  as  the 
quantity  carried,  its  nature,  risks,  the  expense  of  carriage  at  differ* 
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ent  periods  of  time,  and  the  like;  but  he  has  no  right  to  give  an 
exclusive  advantage  or  preference,  in  that  respect,  to  some  oyer 
others,  for  carriage,  in  the  course  of  his  business.  For  a  like  ser- 
yice,  the  public  are  entitled  to  a  like  price.  There  may  be  isolated 
exceptions  to  this  rule,  where  the  interest  of  the  immediate  parties 
is  alone  involved,  and  not  the  rest  of  the  public,  but  the  rule  must 
be  applied  whenever  the  service  of  the  carrier  is  sought  or  agreed 
for  in  the  range  of  business  or  trade.  This  contract  being  clearly 
within  it,  and  odious  to  the  law  in  the  respect  on  which  a  recovery 
is  sought,  cannot  be  sustained.'  But  thete  is  an  additional  ground 
apon  which  it  is  also  objectionable.  I  entirely  agree  with  the  Chief 
Justice  that,  in  the  grant  of  a  franchise  of  building  and  using  a 
public  railway,  that  there  is  an  implied  condition  that  it  is  held  as 
a  quasi  public  trust,  for  the  benefit  of  fdl  the  public,  and  that  the 
company  possessed  of  the  grant  must  exercise  a  perfect  impartiality 
to  all  who  seek  the  benefit  of  the  trust  It  is  true  that  uhese  rail* 
road  corporations  are  private,  and,  in  the  nature  of  their  business, 
are  subject  to,  and  bound  by  the  doctrine  of  common  carriers,  yet, 
beyond  that,  and  in  a  peculiar  sense,  they  are  intrusted  with  cer- 
tain functions  of  the  government,  in  order  to  afford  the  public 
necessary  means  of  transportation.  The  bestowment  of  these  fran- 
chises is  justified  only  on  the  ground  of  the  public  good,  and  they 
must  be  held  and  enjoyed  for  that  end.  This  public  good  is  com- 
mon, and  unequal  and  unjust  favors  are  entirely  inconsistent  with 
the  common  right.  So  far  as  their  duty  to  serve  the  public  is  con- 
cerned, they  are  not  only  common  carriers,  but  public  agents,  and 
in  their  very  constitution  and  relation  to  the  public,  there  is  neces- 
sarily implied  a  duty  on  their  part,  and  a  right  in  the  public,  to 
haye  fair  treatment  and  immunity  from  unjust  discrimination. 
The  right  of  the  public  is  equal  in  every  citizen,  and  the  trust  must 
be  performed  so  as  to  secure  and  protect  it. 

Eyery  trust  should  be  administered  so  as  to  afford  to  the  cestui  que 
trust  the  enjoyment  of  the  use  intended,  and  these  railroad  trustees 
must  be  held,  in  their  relation  to  the  public,  to  such  a  course  of 
dealing  as  will  insure  to  every  member  of  the  community  the  equal 
enjoyment  of  the  means  of  transportation  provided,  subject,  ol 
course,  to  their  reasonable  ability  to  perform  the  trust.  In  no 
other  way  can  trade  and  commercial  interchange  be  left  free  from 
unjust  interference.  On  this  latter  ground,  that  part  of  the  con- 
tract in  question  is  illegal 
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There  are  three  other  counts  also  demurred  to.    It  is  nnneoeB- 

Bary  to  refer  to  them  in  detail.     The  same  Tice  exists  in  them  as 

in  the  other  two.    The  clear  intention  of  the  contracts  set  ont  in 

each  is,  to  secure  to  the  plaintiffs  a  monopoly  of  the  transportation 

of  hogs  oyer  the  defendants'  lines  between  the  termini  indicated,  at 

less  than  any  others  are  to  be  charged^  except  the  seven  named. 

The  judgment  of  the  Supreme  Oourt  must  be  aflSrmed. 

Judgm$ni  affirmed* 
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ABATEMENT. 
Cjf  MliMi/or  hrmeh  cf  promise  of  marriage.']    See  Mabbiaob,  TML 

ACCORD  AND  SATISFACTION. 

AgreemenU  under  seal  to  take  less  than  debt.]  After  the  matuiitj  of  an  aoeepted 
drmft  the  holder  agreed,  under  seal,  with  the  acceptor,  to  take  leaa  than 
the  face  of  the  draft,  if  paid  within  a  specified  time,  and  to  transfer  the 
draft  to  a  third  partj.  A  tender  of  the  sum  agreed  to  be  taken  waa 
nuMle  within  the  specified  time.  Held,  no  defenae  to  an  aetion  on  the 
draft.     Young  ▼.  Jones  (Me.),  379. 

ACKNOWLEDGMENT. 
By  married  nsoman^  cerHfieate  of.]    See  Deed,  884. 

ACT  OF  GOD. 
What  is,]    5mNot]b,618. 

ACTION. 
Bee  Pabtd&s,  898 ;  Slandeb  ;  Tenancy  in  Common  ;  Tbbbpabs,  898. 

ADMINISTRATOR. 
Whmk  may  purchase  property  of  the  intestate^s  estate.]    3s$  Tbcvtb,  180. 

ADMIRALTY. 
8ee  Jurisdiction,  527. 

AGENCY. 
Unauthorised  sale  bp  agent.]    See  Ratification,  480. 
When  contract  executed  by  president  binds  company.]    8sB  OoaraaATum,  881 

ALTERATION. 
Of  wilL]    See  Will,  86a 

ANCIENT  LIGHTS. 

Doctrine  not  applicable  here.]  The  English  doctrine  of  andent  Ughta  giving  a 
preecription  after  twentj  years'  nser,  held  not  applicable  In  thia  eonntrj 
Oucst  Y.  Beyndds  (111.),  570. 

APPRAISERS. 

See  ARBlTRATTONf  44. 
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ARBITRATION. 

Btitetitm  tf  aHritrtUan^mutt  he  impartial.]  A  lease  pvovidfld  that  the  nat 
■hoold  be  a  percentage  of  the  value  of  the  property,  to  be  determiaed  by 
three  appraieen,  of  whom  one  Bhould  be  choeen  by  each  party  and  the 
third  by  these  two.  HM^  that  the  appraisers  most  be  indifierent,  and 
therefore  that  the  choice  by  one  party  of  his  brother  and  budness  agent 
as  an  appraiser  avoided  the  appraisement.    PooU  ▼.  Henneitif  (Iowa),  44. 

ARMa 
See  Oasc&AJMD  Wkapons,  538^ 

ARREST. 

Wkmi  maU  carrier  UMe  to.]  A  mail  carrier,  while  he  may  not,  when  in  the 
discharge  of  his  duty,  be  detained  apon  any  ciyil  snit,  is  legally  liable 
to  arrest  on  a  charge  of  any  criminal  offense  —  for  instance,  of  a  violatioB 
of  the  law  against  the  sale  of  intoxicating  liqnor.  Pennff  t.  Walker  (Me.V 
269. 

Ittegal — kamieide  in  reeMng.]    Bee  Crihinai.  Law,  601. 


ASSAULT. 
Indecent  —  evidence.]    See  Cbdcinal  Law,  469 

ASSESSMENTS.; 
See  Local  Imfroybmbnts,  729. 

ASSIGNMENT. 

B&nd  of  indemnity — when  not  eusignaJble,]  Defendant  oonyeyed  his  bosiness 
and  good  will  to  T.,  and  gave  a  bond  conditioned  in  a  certain  snm  ai 
liquidated  damages,  that  defendant  would  not  engage  in  the  like  business 
for  a  stated  period.  T.  afterward  conveyed  the  said  business  and  good 
will  to  plaintiff,  and  assigned  to  him  defendant's  bond.  In  an  action 
for  a  subsequent  breach  of  the  bond,  held,  that  the  assignment  was  void ; 
such  bond  could  only  be  enforced  for  the  benefit  of  T.  alone  while  car- 
rying on  the  business  in  person,  and  there  was  no  right  of  action  to  assigii 
until  after  a  breach  of  the  condition.    Millman  v.  Shannahan  (Oregon),  381. 

Cf  bond  for  purchaee-money — priority  of  Hen.]    See  Libn,  694. 

ATTORNEY. 

lAaibiUty  qfhuAandfor  fees  of  the  totf^e  attorney  in  divorce  suit.]  See  Hi» 
BAin>  A2n>  Wife,  27. 

AUTREFOIS  ACJQXnT. 

B9  jwlgmeHt  of  court  not  honing  jurisdiction.]  Indictment  for  the  embeisla- 
ment  of  alz  hundred  dollars.  Plea  of  former  acquittal  by  the  Judgment 
of  another  court,  which  court  had  jurisdiction  only  of  oifenses  against 
property,  of  a  value  less  than  fifty  dollars.  Held,  that  the  plea  irss  good 
OommamDeaUh  v.  Bosworth  (Mass.),  467. 
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BANE. 

tfational  barUu— -right  to  take  chattel  mortgage.]  A  national  bank  has  a  right 
to  take  a  chattel  mortgage  for  the  purpose  of  Becaring  a  previoiuly  con- 
tracted debt,  and  to  enforce  the  same.  8pafford  v.  FinC  National  Bank 
(Iowa),  6. 

9ift  ej  d^^omU  in.]    See  Qur£,2»l,ajid  note. 

BANKRUPTCY. 

1.  Jwriedietian of  8taU court  asto  treepaseeehy  U.  8.  marshal.]  A  United  States 
marshal,  holding  a  warrant  issued  in  proceedings  in  bankruptcy,  com- 
manding him  to  take  possession  of  the  property  of  the  bankrupt,  is  not  pro. 
teeted  when,  in  the  execution  of  his  writ,  he  takes  possession  of  the  prop- 
erty of  another,  but  is  as  much  a  wrong-doer  as  a  private  person,  and  is 
liable  to  an  action  in  the  State  courts  for  the  trespass.  Mareh  v.  Arm- 
strong  (Minn.),  855. 

i.  Forties  to  ^oeeedings  in.]  The  only  parties  to  a  bankruptcy  proceeding  are 
the  bankrupt,  his  assignee  and  creditors.  Matters  involving  the  interest 
of  other  parties  can  only  be  determined  by  actions  which  are  separate  from 
the  proceedings  in  bankruptcy,  lb, 

BASTARD. 
8ee  Dbscent,  428. 

BETTERMENTS. 
iSto  Local  iMPROYBBiSKTS. 

BILLS  AND  NOTES. 

Bee  NEGOTIABLB  iNSTRUMBNTfl. 

BILL  OF  LADING. 

hydareemeni  of —  right  of  indorsee  against  consignee.]  Where  the  vendor  of 
goods  consigns  them  to  the  purchaser,  taking  a  bill  of  lading  from  the 
carrier,  and  intending  to  reserve  the  right  of  control  over  them,  at  the 
same  time  draws  upon  the  purchaser  for  the  price,  and  delivers  the  bill 
of  exchange,  with  the  bill  of  lading  attached,  to  an  indorsee,  for  a  valuable 
consideration,  the  consignee,  upon  receipt  of  the  goods,  takes  them 
subject  to  the  right  of  the  holder  of  the  bill  of  lading  to  demand  payment 
of  the  bill  of  exchange,  and  cannot  retain  the  price  of  the  goods  on  account 
of  a  debt  due  to  him  from  the  consignor.  Bhneri/'s  Sons  v.  Iroing  National 
Bank  (Ohio),  299. 

BONA  FIDE  HOLDER. 
Bee  BOHD,  640;  MuHidPAii  CJorpobation,  258;  Nbgotiablb  iNSTBiniBHTa 

BOND. 
HhtMUaiuU  egemtum-^bana  Jide  holder  for  wOue.]    A  bond  for  the  payment 
of  money  to  N.  was  executed  by  several  obligors,  the  principal  obligor 
verbally  agreeing  with  them  that  he  would  procure  certain  other  solvenl 
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penona  to  join  in  it  before  it  was  transferred  to  N.  He  did  not  piocim 
each  persona  to  join,  bat  transferred  the  bond  which  was  perfect  in  form, 
to  N.  for  value,  and  without  notice  of  the  condition  npon  which  it 
executed.  Hdd,  that  the  oblij^rs  were  estopped  from  setting  up  the 
diUon  in  an  action  on  the  bond  by  N.    NaA  t.  Fugate  (Va.),  640. 

[n  aid  of  miZroadt.]    8u  Muhicipal  Cobforation,  8S8»  and  nota. 
OfptMc  offleen.]    See  Offiob,  89. 

BOND  OP  INDEMNITY. 
When  not  aeeigfiaUe.]    See  ABSiONHBirr,  281. 

BREACH  OF  PROMISE  OF  MARRIAGE. 
See  Marrtagb. 

BROKER. 

Oammieeiane.l  A  broker  acting  for  both  parties  in  effecting  an  exchange  of 
property  can  reoover  compensation  from  neither,  unless  his  doaUe  em> 
ployment  was  known  and  assented  to  by  both.    Riee  ▼.  Wood  (lCaaB.),4S9. 

BURDEN  OP  PROOF. 
See  GBnaHAL  Law,  420 ;  Nbqligbncb,  407 ;  NaeoriABLB  iHSTBUiOBim^  Itt. 

CARRIER. 

OF  GOODS. 

1.  LiaMliiy  for  goods  ehipped  to  point  beyond  Une,']  Defendant,  a  common  car- 
rier, whose  route  was  from  M.  to  L..  accepted  at  M.  goods  for  carriage 
directed  to  R.,  a  place  beyond  L.  There  was  another  common  carrier  be- 
tween L.  and  R.  On  reaching  L.,  defendant  stored  the  goods  in  a  waze> 
house,  which  was  burned  and  the  goods  lost.  HM,  that  the  liabilitj  of 
defendant  was  that  of  carrier  and  not  warehouseman,  and  he  was  liable 
for  the  loss  of  the  goods,  hieh  ▼.  Milwaukee  and  8t,  PatU  R,  S.  Oe, 
(Minn.)  840. 

8.  LidbUUy  of  for  goode  warehoueed  for  delioery  to  succeeding  carrier, '\  Goods 
were  shipped  by  the  I.  C.  Railroad,  directed  to  a  point  beyond  its  terminii% 
to  which  they  were  to  be  taken  by  another  carrier.  The  goods  were,  ml 
such.terminus,  placed  in  the  warehouse  of  the  L  C.  R.  R.  Co.  until  saeh 
second  carrier,  which  had  no  regular  time  of  departure,  should  take  them. 
While  in  the  warehouse  they  were  destroyed  by  fire.  HM,  that  the  L  CL 
R.  R.  Co.  held  the  goods  as  carrier  and  not  as  warehousemen,  and  was 
liable  for  the  loss.    lUinais  Central  B,  R,  Co,  ▼.  MUcheU  (111.),  664. 

I  SaCway  company  liable  ae  for  goods  while  in  ears — bonded  goods.]  Plaintiff 
•hipped  by  rail  to  Chicago,  over  defendant's  railroad,  certain  goods  in 
bond  under  the  customs  laws.  By  the  customs  regulationg  a  notice  in 
writing  was  required  to  be  given  to  the  collector,  or  his  deputy,  of  the 
aniTal  of  bonded  goods,  which  could  be  stored  only  in  a  bondsd  waiehoose 
whereupon  he  would  name  a  warehouse  where  they  could  be  placed.  It 
was  the  custom,  well  known  to  defendant,  for  the  canier  to  glirs  a  noClst 


INDEX.  7li5 

in  wilting  of  the  anival  of  aach  goods  both  to  the  collector  and  the  con- 
signee. The  goods  in  question  arrived  at  Chicago  October  4;  their  arrival 
was  known  by  an  inspector  in  the  collector's  office,  bat  no  notice  in  writ- 
ing was  given  to  the  collector  or  to  the  consignee  who  did  not  know  of 
the  arrival.  They  remained  in  defendant's  cars  until  October  8,  when 
ihej  were  destroyed  by  fire.  Held,  that  defendant  was  liable,  as  carrier, 
for  the  loss  of  the  goods.  Chicago  and  NorthweUem  By,  Co.  v.  Sawyer 
(111,),  618. 

4  Ad  of  Ood,  iohat  i$ — great  fire  in  Chicago.]  Carriers  are  liable  for  loss  bj 
inevitable  accidents  unless  it  arises  from  the  act  of  God  or  the  public 
enemj.  Bj  the  act  of  Qod  is  meant  something  superhuman  or  sometiiing 
in  opposition  to  the  act  of  man.  A  loss  arising  from  the  great  fire  of 
Chicago  is  not  one  arising  from  the  act  of  GUkL    (See  note,  618.)  lb, 

ft.  DMnetion  between  noUeee  reeiricting  liabUUy.]  When  a  carrier  by  notice 
seeks  to  discharge  himself  from  the  duties  which  the  law  has  annexed  to 
his  employment,  such  notice  will  not  be  effectual  without  an  assent  to  the 
attempted  restriction,  but  in  case  of  one  designed  to  insure  good  faith  and 
fair  dealing  on  the  part  of  his  employer,  it  is  sufficient  that  it  be  brought 
home  to  the  knowledge  of  such  employer.  Oppenheimer  v.  United  SkUes 
Expreee  Co.  (111.)  596,  and  note,  601. 

^  Easpreee  Company  restricting  amount  of  liabiiity.]  A  firm  had  for  years 
dealt  with  an  express  company,  and  had  in  their  possession  a  book  of  the 
company's  blank  receipts  for  goods  sent,  which  they  had  been  accustomed 
to  fill  out  when  sending  goods  by  the  company's  express.  One  condition 
was  that  the  company  would  not  be  liable  for  more  than  $50  for  any  pack- 
age, unless  the  value  was  thereon  stated,  and  an  extra  price  paid.  The 
firm  sent  to  plaintiffs,  by  express,  a  package  of  goods  of  over  $50  in 
value,  but  did  not  state  the  value  in  the  receipt  which  they  filled  out. 
Held,  (1)  that  the  notice  was  reasonable  and  consistent  with  public  policy ; 
(2)  that  it  was  brought  home  to  the  consignor,  and  (8)  relieved  the  com* 
pany  from  liability  for  a  greater  sum  than  $50,  in  case  of  loss  not  occur- 
ring through  the  company's  negligence.  lb. 

T.  Tou^^HHtt  owner  not  liable  m.]  The  owners  of  a  tow-boat  are  not  common 
carriers,  and  if  a  boat  which  is  being  towed  is  injured  the  onus  is  upon 
ovmers  of  such  injured  boat  to  show  that  the  injury  was  caused  by  the 
negligence  of  those  in  charge  of  the  tow-boat.  Haye  v.  Millar  (Penn.),445. 

8i  Sndence  — general  reputation,  for  tofre  and  ekill  when  inadmisnble.]  When, 
however,  evidence  has  been  given  to  show  that  the  injury  was  caused  by 
the  negligence  or  unskillf  ulness  of  those  managing  the  tow-lx>at,  evidence 
showing  the  general  skill,  competency  and  carefulness  of  such  persons  is 
not  admissible  to  rebut  the  evidence  of  particular  negligence.  lb. 

Si  Fire  on  ehip-board — liability  of  owner.]  A  loss  of  goods  by  fire  on  board 
the  vessel  upon  which  they  are  shipped,  the  fire  happening  by  the  neglect 
of  the  corporation  owning  the  vessel,  is  not  a  loss  incurred  without  the 
privity  or  knowledge  of  the  owners  of  the  vessel,  under  the  U.  8.  Stat,  ol 
18S1,  oh.  48,  limiting  the  liability  of  ship-owners.  Hill  Manufacturing  Oo 
T.  Pnf9idenee,  etc.,  Steamship  Co.  (Mass.),  527. 
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10.  Jiiriidietian.]  The  jariadiction  of  a  State  ooart  over  an  action  against  a 
ship-owner  for  damage  to  goods  by  a  fire  on  board  the  Tessel,  happening 
bjthe  alleged  n^leet  of  the  sliip-owner,  cannot  be  afiected  by  sabeeqoeni 
proceedings  institated  bj  the  ship-owner  in  a  federal  ooort  nnder  U.  & 
Stat.  1851,  ch.  43,  and  the  rules  of  practice  in  admiralty.  lb. 

11.  J)uty  to  carry  aU  freiglU  without  preference!]  Railroad  corporations  are 
common  carriers  and  they  occupy  a  peculiar  relation  to  the  public  as 
Inyested  with  certain  franchises  for  the  public  benefit,  and  they  are  bound 
to  nse  them  with  fairness  and  for  the  common  good.  Mestenger  y,  7%#> 
Penntylvania  H.  B.  Oo.  (N.  J.),  764. 

18.  — -.]  A  common  carrier  owes  an  equal  duty  to  all  and  it  cannot  be  dis- 
charged if  he  is  allowed  to  make  unequal  preferences  and  thereby  pie- 
Tent  or  impair  the  enjoyment  of  the  common  right.  lb, 

18.  .]    A  contract  of  a  railroad  company,  which  gives  to  certain  persons  an 

exclusive  advantage  or  monopoly  over  all  other  transporters  in  the  trans- 
portation of  goods,  is  unjust  and  cannot  be  legally  enforced.  lb. 

14.  ^— .]  In  the  grant  of  a  franclii3e  of  building  and  using  a  public  railway, 
there  is  an  implied  condition  that  it  is  held  as  a  quasi  public  trust  for  the 
benefit  of  the  public,  and  the  company  possessed  of  the  grant  must  exer- 
dae  a  perfect  impartiality  to  all  who  seek  the  benefit  of  the  trust.  lb. 

OP  FASSENOEUS. 

15.  Baihoay^-how  far  company  bound  by  statementi  of  ticket  agent.  Paeaengen 
itopping  over  at  intennediate  station.]  PlaintifiT,  before  purchasing  a 
ticket  at  a  railway  station  for  another  station  on  the  same  line,  informed 
the  company's  ticket  agent  that  he  wished  to  stop  off  at  an  intermediate 
station  and  then  resume  his  journey  to  its  destination.  The  agent  told 
him  he  could  do  so,  and  he  then  purchased  a  ticket  to  such  destination, 
which  contained  a  statement,  *'good  for  this  day  only."  He  stopped  oil 
at  the  intermediate  station  and  resumed  his  journey  by  another  train. 
Upon  refusing  to  pay  fare  to  the  conductor,  who  declined  to  accept  the 
ticket,  he  was  ejected  from  the  train,  no  tender  of  live  extra  amount  he 
had  paid  on  his  ticket  being  made.  To  within  a  few  days  previous  to 
the  time,  stop-over  tickets  had  been  given  by  conductors,  but  the  rule  had 
been  changed.  Held,  that,  under  the  circumstances,  the  ejection  was 
wrongful,  and  a  verdict  against  the  railway  company  for  damages  there- 
for was  sustained.    Bumham  v.  Grand  Trunk  Bailway  Go.  (Me.),  820. 

16.  Liable  to  gratuitous  passengers  for  negligence,]  Plaintiff  was  injured  while 
riding  as  a  x)assenger  upon  defendant*s  rail¥ray  upon  a  free  pass.  The 
pass  contained  the  statement  that  it  was  issued  "  upon  the  conditions 
Indorsed  hereon,"  which  were  these :  "  The  person  who  accepts  and  oses 
this  free  ticket  thereby  assumes  all  risk  of  accident,  and  agrees  that  the 
oompany  shall  not  be  liable  under  any  drcumstances^whether  by  negligenos 
of  its  agents  or  otherwise,  for  any  injury  of  the  person,  or  for  any  loss  or 
injury  to  his  property,  whUe  using  or  having  the  benefit  of  it."  HeUL, 
that  defendant  was  bound  to  exercise  the  same  degree  of  care  for  a 
gratuitous  passenger  as  would  be  required  in  the  case  of  a  paaaenger 
paying  ikro,  and  was  held  to  the  same  liability,  and  the  condttlMi  in  the 
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did  not  absolve  it  from  liability.    Jaecbus  t.  8t,  PatU  db  Ohieaffo  A.jS 
Oo.  (Minn.),  860,  and  note,  867. 

17.  OantrihtUary  negligence — riding  in  bctggage  ear,]  Plaintiff,  when  Injured, 
waa  in  the  baggage  car,  with  the  knowledge  of  the  oondnetor.  Mold,  thai 
the  fact  that  this  was  contrary  to  the  rales  of  defendant,  of  wnich  plaintiff 
had  knowledge,  did  not  render  plaintiff  guilty  of  oontrlbntory  negligence 
which  wonld  preclude  a  recoTery.  lb. 

18.  Right  of  paeaenger  to  retain  refused  ticket]     Plaintiff  purchased  a  ticket 

on  defendant's  railroad  from  N.  to  W.  He  left  the  train  at  an  interme* 
diate  station,  and  resumed  his  journey  by  another  train.  The  conductor 
on  such  train  took  up  the  ticket  and  demanded  fare  from  plaintiff,  but 
refused  to  return  the  ticket.  Meld,  that  plaintiff  was  entitled  co  a  return 
of  the  ticket,  and  that  by  a  refusal  to  return  it  defendant  loe^  the  right 
to  seek  to  enforce  the  payment  of  fare,  by  an  ejection  of  plaintiff  from 
the  train.     Vankirk  ▼.  PenajfUoama  R.  R.  Co,  (Peon.),  404,  and  note,  406. 

19  Duty  to  protect  passenger  from  injury  by  other  passengers^  The  rule  that 
there  is  a  legal  presumption  of  negligence  on  the  part  of  a  railway  com- 
pany where  an  injury  to  a  passenger  is  caused  by  a  want  of  diligence  or  care 
in  those  employed  by  the  company,  or  by  any  other  thing  which  it  can 
or  ought  to  control,  as  a  part  of  its  duty  to  carry  passengers  safely, 
applies  without  distinction  between  accidents  arising  from  negligence  in' 
the  equipment  or  mauagement  of  the  train  and  those  arising  from  the 
misconduct  of  passengers  upon  it.  Pittsburg  and  Cfonnellsmtte  R,  R,  Oo, 
▼.  Pillow  (Penn.),  424,  and  note,  427. 

80. .]  A  passenger  on  a  railway  train  was  injured  through  a  quarrel  between 

two  drunken  men,  who  were  also  passengers.    The  conductor  of  the 
train  witnessed  the  quarrel,  but  refused  to  interfere.    JBM,  that  the  rail 
way  company  was  presumptively  negligent  and  liable  for  the  injnxj.  lb. 

CASES  OVERRULED,  DOUBTED  OR  DENIED. 

BiBHOF  9.  The  Mator,  etc.,  of  Macok,  7  Ga.  200,  denied.  Field  ▼.  Dee 

Moines 53 

Bbown  «.  The  Buffalo  ai^d  State  Like  R.  R.  Co.,  22  N.  Y.  191,  denied, 

OorrellT,  The  B,  G,  R,  A  M.  R.  R,  Co 84 

HuBBAKD  «.  MOBELT,  11  Gray,  170,  disapproved,  Mattieon  v.  Mairke 197 

Hdlett  0.  Swift,  88  N.  Y.  671,  disapproved.  Cutler  v.  Bonney, 180 

Laboe'b  Cabe,  2  Leon.  82,  explained,  MandUbaum  v.  MeDoneU 75 

Mace  v.  Cubhkan,  45  Me.  250,  overruled.  Lord  v.  Bourne 289 

State  «.  Notes,  47  Me.  406,  distinguished.  Railroad  Oommieeianere  v. 

Portlandy  eU„  R,  R.  Oo 218 

Tqvfin  «.  Tucksb,  8  Leigh,  98,  limited,  Awmon  T.  JAZ2M- 691 

CITY. 

See  MUNIGIFAL  OOBFOBATIOir. 

COMMISSIONS. 
See  Broksb.  489. 
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OOBIMON  CARBIER. 
Bee  Cabbixb. 

COMPROMISE. 
Agre&memi  w^dereetUU  take  U$t  than  dOt.]    ^Sm  Aocxxbd  ahd  Satut Aomn 

979. 

CONCEALED  WBAPONa 

IndictmeiU  for  carrying — what  net  defenee  to,"]  On  indietmant  for  cAnying 
a  eoneealed  weapon,  it  !b  not  a  good  or  Buffldent  exease  or  defenae,  nnder 
tho  statnte,  for  the  defendant  to  show  that  he  was  on  his  own  premlBea 
when  he  00  carried  ench  weapon,  nor  will  it  oonstitate  anj  ezcaae  for  00 
wearing  a  weapon,  to  show  that  the  aocnsed  was  in  fear  or  even  danger 
of  being  attacked.    CarroU  ▼.  State  (Ark.),  588. 

CONDITION. 
Bee  CosTRAOT,  621. 

CONFLICT  OP  LAWS. 
A$  to  mairriage.'\    Bee  Mabriaqb,  509. 
^Lawgaeeming  UUereet.}    Bee  Ububt,  806,  686. 

CONSIGNOR  AND  CONSIGNEE. 
BigM  ofindoreee  ofUU  of  lading  against  the  eoneignee.]  Bee  Bill  ov  LAKxe,  899. 

CONSTITUTIONAL  LAW. 

!•  BegtUaOon  ofraHroade — how  far  State  map  interfere.]  A  railroad  charter 
provided  that  the  corporation  Bhould  "  be  obliged  to  receive  at  all  proper 
times  and  places"  persons  and  articles  for  transportation ;  that  the  legiB> 
latare  should  have  the  right  to  inquire  into  and  correct  abuses  of  the 
franchise,  but  that  the  charter  should  not  be  revoked,  altered,  limited  or 
restrained  ;  and  that  the  directors  should  have  "  authority  to  exercise  all 
the  powers  granted  the  corporation  for  locating,  building,  completing  and 
running  the  road."  The  railroad  commissioners,  under  an  act  subse- 
quently passed,  ordered  the  company  to  build  and  maintain  a  station  for 
the  receipt  of  goods  and  passengers  at  a  specified  place  on  its  line.  BeH 
that  the  act  conferring  jurisdiction  on  the  commissioners  was  constitu- 
tional, and  not  in  conflict  with  the  charter  of  the  company.  BaSroai 
Oommietionere  v.  Portland^  etc,,  R,  R.  Oo,  (Me.),  908. 

t.  Prieate  roade^  A  statute  authorized  the  establishment  of  private  roAds 
over  the  lands  of  an  individual  without  his  consent,  but  upon  payment  of 
damages.  HM,  unconstitutional  and  void.  TTMam  v.  Oebitm  (Oregon^ 
287,  and  note^  290. 

H  BtatiUe  authorinng  eomptUeory  reference  of  long  account  inwUdJ]  A  statute 
of  Minnesota  authorized  a  compulsory  reference  when  the  trial  of  an 
issue  of  fact  required  the  examinatiou  of  a  long  account,  ffeldf  to  be  in 
conflict  with  the  provision  of  the  State  constitution,  that  "  the  right  of 
trial  by  jury  shall  remain  inviolate,  and  shall  extend  to  all  cases  at  law," 
etc.  and  void.    St,  Paul  and  Bioux  City  R.  R,  €0.  v.  Gardner  (Minn.).  884 
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4»  Ftderal  homestead  law  exempting  lands  from  liability  foi  iebt.]  The  provi» 
ion  in  the  Federal  homestead  act  that  lands  acquired  thereunder  shall 
not  "  become  liable  to  the  satisfaction  of  any  debt "  of  the  patentee  '*  con- 
trncted  prior  to  the  issuing  of  the  patent  therefor/*  held,  constitutional 
and  valid,  and  lands  acquired  under  such  act  in  the  State  of  Minnesota 
exempt  from  sale  under  execution  issued  under  State  law  for  such  debt. 
RueeeU  ▼.  Lowth  (Minn.),  880. 

Tneorporation  ofcUiee  and  viUages.]    See  Municipal  Corporation,  107. 

Aeeeeements  for  betterments.]    See  Local  Ihprovbmbntb,  7S9. 

Power  of  Legislature  to  legitimate  a  bastard  J]    See  Dbscent,  428. 

Statute  cutting  off  defense  of  usury  applicable  to  existing  contracts,]  See  UsUBT, 
663. 

Statutes  regulating  railroads.]    See  Railroads,  345. 

CONTRACT. 

1.  Independent  agreement  —  condition  precedent.]  Plaintiffs  agreed  to  set  up 
a  printing  press  in  defendant's  office,  defendant,  corporation,  to  have 
thirty  days  thereafter  to  determine  whether  or  'not  it  would  keep  the 
same,  for  a  sum  specified  to  be  paid  at  certain  dates.  Plaintiff  also  agreed 
to  keep  the  ])res8  in  order  permanently,  without  charge.  Held,  that  the 
agreement  to  keep  permanently  in  order  was  independent,  and  not  a  con- 
dition precedent  to  payment,  and  that  by  keeping  the  press  thirty  days 
without  electing  to  return  the  same,  rendered  defendant  liable  for  the 
purchase  price.    Prairie  Farmer  Co.  v.  Taylor  (111.),  621. 

3  Payment  of  servants.]  Though  a  debtor  be  bound  to  seek  and  pay  his  credi* 
tor,  yet  if  an  employer  has  an  established  place  where  he  pays  those  em- 
ployed, and  where  he  has  reason  to  expect  they  will  call  for  their  hire, 
mere  negleet  to  pay  elsewhere,  without  evidence  of  a  demand  and  refusal, 
will  not  justify  those  employed  in  abandoning  the  contract  of  service. 
Dockliam  v.  Smith  (Mads.),  495. 

&  For  sale  of  land — recovery  back  of  moneys  paid  on.]  Cases  where  vendee 
of  real  estate  may  recover  back  moneys  paid  by  him  under  a  contract  for  its 
purchase.  1.  Where  the  rescission  is  voluntary  by  mutual  consent  and 
without  default  on  either  side.  2.  Where  vendor  cannot  or  will  not  per- 
form contract  on  his  part.  8.  Where  vendor  has  been  guilty  of  fraud  in 
making  the  contract.  4.  Where  by  terms  of  contract  it  is  lett  in  power  of 
vendee  to  rescind  by  act  on  his  part,  and  he  does  it.  5.  Where  neither 
party  is  ready  at  the  stipulated  time,  but  each  is  in  default.  Baston  v. 
Clifford  (111.),  547. 

4. .]  C.  agreed  to  purchase  and  B.  to  sell  certain  lands,  C.  to  pay  the  purchase 

price  in  installments,  for  which  he  gave  notes,  6.  upon  the  payment  of  the 
last  due  note  at  maturity  to  execute  to  C.  a  deed  of  the  lands.  C  paid  all 
but  the  last  note.  When  that  was  due,  he  was  not  ready  to  pay  it,  but  6. 
did  not  prepare  and  tender  a  deed  of  the  land.  Thereafter  B.  surrendered 
the  last  note  to  C,  and  sold  the  land  to  another  party.  Held,  that  B.,  not 
having  executed  and  tendered  to  C.  a  deed  at  the  maturity  of  the  last  pay- 
ment, failed  to  put  C.  in  legal  default,  was  equally  dereliei  with  hJm,  and. 
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haying  sold  the  land,  C.  was  entitled  to  recover  back  the  airoLnta  prevt 
oobIj  paid  under  the  contract.  2b, 

5.  To  make  "  satisfactory  suit  of  clothes."]  The  plainUff  agreed  to  make  th* 
defendant  a  satiBfactory  suit  of  clothes;  the  defendant  returned  the  deliv- 
ered suit  as  unsatisfactory.  Uteld,  that  an  action  for  the  price  oould  not  be 
maintained.    Brown  v.  Foster  (Mass.),  463. 

Measure  of  damage  on  breach  ofl    See  Damage,  313. 

Impairing  obligation  of.]    See  Usury,  663. 

Of  lunaUe,]  See  Dbkd,  716. 

CONTRIBUTORY  NEGLIGENCE. 
See  Carrier,  360  ;  Nbgligencb. 

COPYRIGHT. 

1.  Rights  of  owners  in  common.]  One  owner  in  common  of  a  copyright  who, 
at  his  sole  expense,  has  printed,  published  and  sold  the  book  copyrighted, 
is  not  liable  in  the  absence  of  an  agreement  inter  sese  to  account  to  his  co- 
owner.    Carter  v.  Bailey  (Me.),  273. 

8. .]  Where  an  owner  in  common  of  personal  property  which  is  in  its  nature 

inseverable,  such  as  tlie  stereotype  plates  of  a  book,  has  possession  thereof 
and  appropriates  it  only  to  the  use  it  is  designed  for,  he  may  maintain 
such  possession  and  prosecute  such  use  without  laying  himself  under  ob- 
ligation to  pay  or  account  therefor,  unless  he  takes  more  than  his  share 
of  the  rents  and  income  without  the  consent  of  his  co-owners.  2b. 

CORPORATION. 

1.  Preferred  stock  —  guaranty  of  dividends.]    Preferred  stock  of  a  corporation 

was  issued  in  pursuance  of  a  resolution  of  the  directors,  for  the  issue  of 
such  stock  containing  this  :  "  Upon  which  a  seuii-annual  dividend  of  fiv» 
per  cent,  payable  in  each  year,  shall  be  guaranteed  by  the  companj." 
The  certificates  of  such  stock  contained  this  amendment,  "  five  per  cent 
semi-annual  dividend  guaranteed.'*  Held,  that  under  the  guaranty  the 
preference  stockholders  were  entitled  to  five  per  cent  semi-annual  divi 
dends,  when  there  were  profits  to  pay  them  and  not  otherwise.  2joekhaH 
V.  Van  Alstyne  (Mich.),  156. 

2.  Construction  of  charter  —  validity  of  subscription  for  stock.]    The  charter 

of  a  corporation  provided  that  its  capital  stock  should  be  "  divided  into 
shares  of  $100  each,  and  five  dollars  on  each  share  shall  be  paid  at  the 
time  of  subscribing.'*  Meld,  that  the  payment  of  five  dollars,  at  the  time 
of  subscribing,  was  not  essential  to  the  validity  of  a  subscription  for  stock. 
Minneapolis  and  St.  2Jovis  B.  B.  Co.  v.  Bassett  (Minn.),  376. 

8.  Compensation  of  directors  for  services.]  The  director  of  a  railroad  company, 
whose  by-laws  made  no  provision  for  compensation  to  its  officers,  held, 
not  entitled  to  recover  for  services  performed  as  such  director  for  thi 
company.  But  he  could  recover  for  the  performance  of  duties  not  imposed 
upon  him  as  director  by  the  charter  or  by-laws  of  the  company  where  he 
acted  not  as  director  but  as  agent.  Cheeney  v.  Tufayette,  Roomington  and 
Missimppi  2i.  B.  Co.  (111.).  584. 
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1  When  agreement  of  president  persanaUy  binds  it,]  An  agreement  nndei 
seal,  made  by,  the  president  of  a  corporation,  recited  that  it  was  made  be- 
tween "  B.,  of  the  first  part/'  and  E.  L.,  president  of  the  N.  D.  Company,  of 
the  second  part."  Throughout,  the  party  of  the  second  part  was  de- 
scribed as  "  he  "  or  "  him."  It  was  subscribed •*  N.  D.  Co.  by  B.  L.,  presi- 
dent." ffeldy  a  valid  execution  by  the  company,  and  it,  and  not  L.,  was 
liable  upon  a  coyenant  therein.  Northwestern  Distilling  Co,  ▼. Brant  (111.), 
631. 

COVENANT. 
When  provision  in  a  deed  is  not,]    See  Covenant,  142. 

CRIMINAL  CONVERSATION. 
Proof  of  marriage,]    Sm  Marriaob,  164. 

CRIMINAL  LAW. 

1.  Insanity  tu  defense  to  murder — Burden  of  proof,]    Insanity  is  a  defense  to 

the  crime  of  homicide,  and  the  burden  of  proof  is  on  the  prisoner.  The 
jury  mnst  be  satisfied  that  insanity  existed  at  the  time  the  act  was  com- 
mitted. A  reasonable  doubt  of  the  fact  of  insanity  cannot  be  a  ground  of 
acquittal.     Ortwein  v.  Commonwealth  (Penn.), 420, 

2.  Indecent  assault  —  evidence.]    Under  an  indictment  against  a  man  for  an 

assault  by  taking  indecent  liberties  with  the  person  of  a  woman,  evidence 
of  her  general  bad  reputation  for  chastity  is,  upon  the  question  of  consent, 
admissible  in  defense.     Commonwealth  v.  Kendall  (Mass.),  469. 

8.  Homicide  —  wJien  resisting  illegal  arrest  by  police  officer  manslaughter  only.] 
Where  an  officer  having  authority  to  arrest  is  resisted  and  killed  whUe 
attempting  to  make  an  arrest,  such  homicide  is  murder,  but  where  the 
arrest  is  illegal  the  oflense  is  reduced  to  manslaughter.  Bafferty  v.  People 
(111.),  601. 

4.  .]    Blank  warrants,  signed  by  a  magistrate,  were  left  in  the  hands  of  a 

police  sergeant  who  was  accustomed  to  fill  them  up  with  the  name  of  the 
person  to  be  arrested,  etc,  and  use  them  as  occasion  demanded.  Upon  a 
warrant  so  filled  up  by  the  sergeant,  a  police  officer  undertook  to  arrest 
the  person  whose  name  was  inserted  therein,  but  was  resisted  and  killed 
by  such  person.  Held,  that  the  warrant  was  a  nullity,  and  such  killing  was 
manslaughter  and  not  murder.  lb. 

See  AtTTREFOiB  Acquit,  467 ;  False  Pbbtenbbs,  891. 

CROPS. 
lb  whom  descend.]    See  Emblements,  227. 

CUSTOM. 
<y  l{fe  imuranee  company  to  giee  notice  when  premium  flUU  due,]    /Smlamat 

AHCS,84. 

See  Tblbgraph,  485 ;  Uaaos. 
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DAMAQES. 

1.  Measure  of,  an  breach  of  contract, 1  The  pUintiff,  in  puraiiai.ce  of  an  agree 
ment  with  the  defendant,  f amiahed  the  materiala  and  conatracted  a  car 
liage  for  the  defendant,  in  accordance  with  liia  order  and  directions,  foi 
which  a  stipulated  price  was  to  be  paid,  and  the  defendant  refused  to 
receive  and  pay  for  it  when  completed  and  tendered.  Held,  that  in  an 
action  brought  for  that  purpose,  the  plaintiff  is  entitled  to  recover  the  con- 
tract price  and  interest  from  the  time  the  money  should  have  been  paid. 
tifiowhan  V.  Van  Ne«t  (Ohio),  313. 

8.  MMStire  of  upon  part  performance  of  invalid  contra^cL]  Appellant,  by  ver- 
bal contract,  engaged  the  services  of  appellee  for  three  years  at  a  specified 
price,  and  discharged  him  before  the  expiration  of  the  term.  Held,  that 
the  contract  was  void  under  the  statute,  and  that  the  stipulations  of  the 
contract  did  not  govern  the  price  of  appellee's  services,  but  he  was  entitled 
to  recover  for  such  services  what  they  were  reasonably *worth.  WtUiam 
Butcher  Sied  Works  v.  Atkinson  (111.).  5«0. 

8.  Measure  of,  against  pledgee  of  stock.'\  One  to  whom  shares  of  stock  had 
been  pledged  as  collateral  security  sold  them  wrongfully,  but  for  the  full 
market  price  at  the  time.  Upon  a  bill  in  equity  to  redeem  the  shares,  held, 
that  the  plaintiff  was  entitled  to  be  placed  in  the  same  positioD  as  if  the 
sale  had  not  been  made ;  and  that  the  defendant  might  be  charged  with 
the  value  of  the  shares  at  the  time  of  filing  the  bilh  Foi^olc  v.  Ward 
(Mass.),  534. 

Conitruction  of  railroad  in  street.l    See  Railroad,  556. 

Measure  of,  in  action  for  delaying  telegram.]    See  Tbueobafh,  8. 

In  action  for  specific  performance,'\    See  Dbbd,  142. 

DEED. 

1.  Of  lunatic  when  voidable  ordy.]  The  deed  of  a  lunatic,  executed  before  an 
inquisition  and  finding  of  lunacy,  if  taken  in  good  faith,  is  voidable  only, 
and  not  void.    Eaton  v.  Eaton  (N.  J.),  716. 

8.  Beeord  of — indexing.]  A  deed  regularly  acknowledged  or  proved  and 
recorded  in  the  proper  book  and  indexed  in  the  separate  index  appro- 
priated to  the  book,  but  not  in  the  general  index  of  all  the  deed  books, 
is  not  defectively  recorded,  in  the  absence  of  a  statute  requiring  the 
recorder  to  keep  a  general  index.  Schell  ▼.  Stein  (Penn.),  416,  and  ncUB, 
420. 

8.  AcknowledgmenJt  of  tnarried  woman  —  certificate  of,  eondusi'oe  in  fanor  oj 
bona  fide  purchaser.]  The  certificate  of  an  officer  authorised  to  take 
acknowledgments,  that  a  married  woman,  whose  name  is  appended  to  a 
deed  purporting  to  be  executed  by  her  and  her  husband  Jointly,  and  con 
veying  lands  owned  by  him,  upon  a  separate  examination  duly  acknowl- 
edged the  execution,  is  oondusive  as  to  such  fact  in  an  action  by  her 
against  a  hoTia  fide  grantee  for  value  of  such  lands  who  has  relied  on 
such  certificate,  and  cannot  be  impeached  even  on  the  ground  that  hei 
signature  was  forged.     Kerr  y.  Bussell  (111.),  684. 


INDEX.  773 

• 

C  OaM$rueti<m  of— what  is  not  a  covenant.  Specific  performant^  — uk^n  not 
enforceable.  Dafnagee — when  not  aUowed  for  breach  of  eanyract.'\  In  • 
deed  from  plaintiff  to  a  railroad  company  conveying  land,  it  was  stated 
that  the  conveyance  was  made  "  in  consideration  of  $500,  and  the  covenant 
to  baild  a  depot  hereinafter  mentioned."  Thereinafter  it  was  set  forth, 
that  the  conveyance  **  is  made  upon  the  express  condition  "  that  the  com- 
pany should  erect  and  maintain  on  the  land  a  station  house,  **  suitable  for 
the  convenience  of  the  public,"  and  that  one  train  **  each  way  shall  stop 
at  such  depot  or  station  each  day,  and  that  freight  and  passengers  shall  be 
regularly  taken  at  such  depot."  In  an  action  to  enforce  specific  per- 
formance or  recover  damages  for  non-performance,  heldt  (1)  that  the 
provision  in  the  deed  was  not  a  covenant,  but  an  express  condition  subse- 
quent and  not  specifically  enforceable  as  a  covenant ;  (2)  that  the  agree- 
ments could  not  be  enforced,  as  (a)  being  by  nature  insusceptible  oi 
execution  by  the  court,  and  (6)  as  wanting  details  and  lack  of  particularity 
and  specification,  and  (3)  that  damages  could  not  be  given  for  the  failure 
to  perform.  Blanchard  v.  Detroit,  Laneing  dt  Lake  Michigan  BaiUroad 
Oompang  (Mich.),  142. 

See  Fraudulbnt  C!ontstancb8,  668. 

DEFENSE. 
See  UsuRT,  668. 

DELIVERY. 

See  Salb. 

DEMAND. 
See  Ejbcthbnt,  661. 

DESCENT. 

biheritanee — power  of  legielature  to  legitimate  baetard.]  A  testator  g»v<e  oer- 
tain  lands  to  **  my  son  T.  and  his  heirs,  provided  that  if  my  son  T.  should 
die  without  an  heir,"  then  the  lands  were  to  be  equally  divided  between 
testator's  son  A.  and  his  children.  After  testator's  death  an  illegitimate 
daughter  of  T.  was,  by  an  act  of  legislature,  declared  to  '*  have  and  ei\joy 
all  the  privileges  of  a  child  bom  in  lawful  wedlock,  and  shall  be  able  and 
capable  in  law  to  inherit,  and  transmit  any  estate  as  fully  and  sffectually 
as  if  she  had  been  bom  in  wedlock."  T.  died,  leaving  him  surviving  nc 
other  child.  Held,  that  the  legislature  had  authority  to  legitimate  a  baa 
tard  child,  and  the  child  of  T.  took  under  the  will  as  his  heir.  MeOun 
migie  ▼.  McKee  (Penn.),  428. 

DEVISE. 
iSw  Eabkhxnt,  786 ;  Will. 

DIBBCT0B8. 
See  coBFOBATiav 
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DiyiD£ND& 

See  COBPORATION. 

DIVORCE. 

•    AeHon/or,}    When  a  libel  for  desertion  Yum  been  dlsmisoed  geneiallj  for 
inBaificien<7  of  proof,  the  libel lant  cannot  maintain  a  snbeeqnent  libel  for 
an  adultery  that  was  known  to  him  when  the  first  was  brought,  without 
showing  a  reason  for  its  non-allegation  then.  BartteU  v.  BartieU  (Mass.) 
403. 

2.  Liability  of  husband  for  feee  of  to^fe*»cUtarney,]  5^  Husband  and  Wifk,  27. 

8.  Subsequent  marriage  of  defendant.]    See  Mabbiagb,  509. 

DOWER. 

1.  By  tehat  law  governed,]    A  married  man  oonyejed  lands,  and  afterward  died. 

Intermediate  the  oonveyance  and  his  death  a  statute  was  passed  enlarging 
the  oommon-law  right  of  dower  so  as  to  give  a  widow  an  estate  in  fee. 
Heldf  that  his  widow  was  entitled  to  dower  only  according  to  the  law  in 
force  at  the  time  of  the  conveyance.     Moore  v.  Kent  (Iowa),  1. 

2.  Settlement  in  lieu  of — valid  against  creditors.]    See  Mabrisd  WoxBNf  648. 

EASEMENT. 

Devise -^  Bvidenee.]  A  testator  devised  all  his  lands  subject  to  a  condition 
that  the  devisee  should  permit  W.  S.  to  "carry  on  the  business  of  a 
druggist  in  that  part  of  the  premises  now  occupied  by  him."  In  an 
action  by  W.  S.  to  recover  damages  for  excluding  him  from  a  yard 
adjacent  to  his  shop,  Ae^,  (1)  that  he  was  entitled  to  all  easements  and 
privileges  which  he  had  enjoyed  in  the  life-time  of  the  testator,  while 
occupying  the  shop  as  his  tenant ;  (2)  that  parol  evidence  was  admissible 
to  show  what  those  privileges  were.    Stanford  v.  Lyon  (N.  J.),  736. 

EJECTMENT. 

Notid$  necessary  to  holder  of  lands  under  contract  of  sale  in  dtfault.]  A  person 
in  possession  of  lands  under  a  contract  to  purchase,  and  who  has  made  de- 
fault in  payment,  cannot  be  dispossessed  by  ejectment  without  a  preTions 
demand  or  notice  by  the  vendor.     Twyman  v.  IIau>ley  (Va^),  661. 

EMBLEMENTS. 

Bights  of  devisee,  executor  and  heir  as  to.]  Unharvested  crops  go  to  a  davliea 
of  the  land  and  not  to  the  executor,  but  as  against  the  heirs  at  lawtbay 
go  to  the  executor.    Dennet  v.  Eopkinson  (Me.),  227. 

ESTOPPEL. 
By  judgment]    See  Judomjbnt,  231. 
7b  dmy  kmdlorSs  HOe.]    See  Lakdlobo  and  Trxaxt»  !»,  428. 

EVICTION. 
See  Landlobd  and  Tknaut,  022. 
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EVIDENCE. 
Of  foreign  marriage,]    See  Marriagb,  164. 
Cf  negligence  at  railroad  cromnge.]    See  Nbgligencx,407. 
€f  reputcUion  ae  to  skiil  and  care.]    See  Carribr,  445. 
Cfctutom  not  admiesSfle  to  contradict  contract.]  iSSM  Contract,  468    (JaAAB,MOl 
Of  reputation  for  chastity,]    See  Criminal  Law,  469. 
Bxtrinsic  ae  to  extent  of  deioiee.]    See  Easement,  786. 

EXEMPTION. 
Under  federal  homeetettd  law.]    See  CoNsriTirriONAL  Law,  880. 

EXPRESS  COMPANY 
See  Carrier,  596. 

FALSE  PRETENSES. 

1  Indictment  for.]  An  indictment  for  obtaining  goods  hj  false  pretenses  is 
sufficient  if  it  allege  that  the  goods  were  obtained  hj  the  defendant  bj 
n.eans  of  the  false  pretenses,  and  with  the  fraudulent  intent  particular! j 
seated,  without  other  averment  that  the  owner  relied  upon  and  was  in- 
duced thereby  to  part  with  the  goods.    If  orris  v.  State  (Ohio),  291. 

%  Wfiere  committed  and  prosecuted.]  Where  A,  by  false  pretenses  contained 
in  a  letter  sent  by  mail,  procures  the  owner  of  goods  to  deliver  them  to 
a  designated  common  carrier  in  one  county,  consigned  to  the  writer  in 
another  county,  the  offense  of  obtaining  goods  by  false  pretenses  is  com- 
plete in  the  former  county,  and  the  offense  must  be  prosecuted  therein.  lb. 

FIXTURES. 

What  tenant  may  remove  during  term.]  As  between  landlord  and  tenant,  in 
respect  to  fixtures,  the  rule  is  that  it  is  not  tlie  character  of  the  physical 
connection  with  the  realty  that  constitutes  the  criterion  of  annexation, 
but  the  intention  to  annex.  The  law  will  raise  no  presumption  of  such 
intention  as  to  fixtures  the  tenant  puts  on  for  his  own  comfort  or  con- 
venience, and,  as  a  general  rule,  he  may  remove  them  during  his  term. 
Accordingly  a  tenant  allowed  to  remove  coal-bin,  gas-fiztares,  stairway 
and  banisters,  closet,  platform  scales,  etc.    Seeger  v.  Pettit  (Penn.),  462. 

FORECLOSURE. 
Cf  mortgage  given  to  eeeure  notee.]    See  Indorsbuknt,  68. 
Partieiio,]    iS^  Parties,  898. 

FRAUD. 

Ir  Maining  note  when  not  dtfenee  to  action  hy  hMer.]  See  NBaonABUi 
brvTRUXKNT*  243. 

See  9rATPTB  of  Frauds  ;  Fraudulent  Gontstances,  563 
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FRAUDULENT  CONVEYANCE. 

Vaiid  apaitut  »ub9equefU  vohmtarjf  deed.]  A  Tolontary  oonveTmnoe  to  defrMid 
creditors  is  invalid  only  as  against  creditors  and  sabseqaent  b(ma  fide 
grantees  for  Talae,  and  it  will  not  be  set  aside  npon  the  implication  of  • 
grantee  by  a  sabseqaent  Tolantary  convejanoe.  OampbeU  ▼.  WhiUtfn 
(IIL).  558. 

GIFT. 

i.  Cauea  mortie — when  delioery  of  chattel  not  requinte,]  On  a  slate  hj  the  bed- 
side of  E.  who  was  fonnd  dead,  was,  in  her  writing  and  signed  bj  her. 
*'  I  wish  I>r.  L.  to  take  possession  of  all,  both  personal,  real  and  mixed. 
I  am  so  sick  I  believe  I  shall  die ;  look  in  valise."  In  a  valise  was  foand 
a  memorandum  written  bj  her,  directing  Dr.  L.  to  take  all  of  her  propert  j. 
Ileld^  a  valid  gift  eausa  mortii  of  personal  property.  EUie  v.  JSecor  (Midi.), 
178.  and  note,  184. 

d.  Of  bank  depoeit,]  M.,  who  had  money  on  deposit  in  a  savings  bank,  handed 
her  bank-book  to  C,  at  the  same  time  saying  to  him  that  she  gave  the 
money  in  that  book  to  H.  and  I.,  and  requested  him  to  keep  the  book»  and 
after  her  decease,  divide  the  money  between  H.  and  I.  Held^  a  valid  gift 
to  H.  and  I.  of  the  money  in  deposit.  EiU  v.  Stet>eneon  (Me.),  281,  and  tufte, 
238. 

B.  Not  accepted  by  donee  rew>ked  by  death  of  donor.  Nudum  pactum.']  H.  made 
his  promissory  note,  whereby  one  year  after  date  he  promised  to  pay  to 
the  order  of  the  treasurer  of  a  theological  seminary  $4,000,  with  annaal 
interest.  Subjoined  to  the  note  was  a  statement  that  it  was  a  donation,  the 
interest  of  which  was  to  be  applied  to  the  purchase  of  books  for  the  li- 
brary of  the  seminary.  This  note  was  delivered  by  the  maker  to  the  chidr- 
man  of  the  seminary  library  committee .  Shortly  thereafter  the  maker 
died.  Subsequent  to  his  death,  and  before  the  maturity  of  the  note,  the 
trustees  of  the  seminary  at  a  meeting  accepted  the  note  as  a  donation  for 
the  purpose  therein  named.  Held,  that  the  note  bei^g  without  considera- 
tion, and  not  having  been  accepted  by  the  trustees  befpre  the  maker's 
death,  that  event  operated  as  a  revocation  and  the  estate  ol  the  maker  was 
not  liable  therefor.    Helfenetein*e  Entate  (Penn.),  449. 

GOVERNOR. 
Mandamue  to.]    See  MAimAinTB,  80,  380. 

GUARANTEED  DIVIDENDS. 

Bee  CORFORATIOK. 

HEIR. 
WmIms  if  fMX.]    ^S^  Will,  284. 

HIGHWAY. 
Whm  water-eouree  m.]    See  Water-course,  ITS. 
BaUroadi  are.]    See  Railroads,  208. 

RaOroad  in — damage  to  adjoining  owner.]    See  Railroad,  6Ml 
Injury  from  enow  and  ice  on.]    See  MuinciPAL  Corporatiov,  481. 
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HOMESTEAD  LAW. 
JMw^ — mtmpHmu  tffuiir.]    See  Cokstitutional  Law,  8M. 

HOMICIDE. 
666  Cbdonal  Law,  601. 

HOTEL. 
See  Inkkbbpkr. 

HUSBAND  AND  WIFE. 

1.  IMtiUtif  of  hiUband  for  fees  of  wife'e  attorney  J]  A  hnBbuid  !b  liable  for 
Benrioee  rendered  by  an  attorney  at  law  in  establishing  the  innocence  of 
the  wife  upon  a  charge  of  adultery  made  by  the  husband  himself  in  an 
action  for  divorce ;  but  this  liability  extends  to  no  more  attorneys  than 
were  necessary.     Porter  v.  Briggs  (Lo^ti),  27. 

8.  Agreement  for  eeparation  —  public  policy.]  An  indenture  whereby  a  hus- 
band agrees  to  pay  to  a  trustee  money  for  the  support  of  his  wife,  made 
m  contemplation  of  an  immediate  separation,  which  takes  place  as  con- 
templated, is  not  void  as  against  public  policy.     Fo9  ▼.  Dmrii  (Mass.),  476. 

Law  governing  dower.']    See  Dower,  1. 

Widow  not  heir  of  deceaeed  htuband.]    See  Will,  284. 

See  DiYORCB ;  Markiaob  ;  Marrdu)  Womah. 

INDEMNITY. 
Bond  ef,  not  aseignable.]    See  Assignment,  281 

INDICTMENT. 
See  False  Pretensbb,  201. 

INDORSEMENT. 

Amgnee  of  unindorsed  notes  entitled  to  payment — foredoeure  of  mortgage  given 
to  secure  notes.]  Plaintiff,  under  an  assignment  duly  executed,  held  a 
mortgage  to  secure  notes  made  by  defendant  payable  to  the  order  of  the 
assignor  at  the  E  bank.  On  the  day  the  notes  were  due,  defendant  had  on 
deposit  in  the  E  bank,  money  suificient  to  pay  them,  and  which  he  had  told 
the  bank  officers,  when  depositing  it,  was  to  meet  the  notes.  At  maturity 
plaintiff  presented  the  notes  which  were  not  indorsed  by  the  assignor,  at 
the  E  bank,  but  the  bank  officers  refused  to  pay  them,  on  the  ground  that 
they  were  not  indorsed,  and  likewise  refused  when  the  notes,  assignment 
and  mortgage  were  subsequently  presented.  Held,  that  the  bank  officers 
oould  not  insist  upon  the  indorsement  of  the  notes  as  a  condition  of  pay- 
ment, and  that  plaintiff  was  entitled  to  maintain  an  action  for  the  fore 
closure  of  the  mortgage.    Peoise  ▼.  Warren  (Mich.),  58. 

B^to  of  transferee  of  notes  unindorsed  by  the  payee,]  See  Nbootzabli 
Inbtruments,  08. 

See  Bill  of  Lading,  200. 

Vol,  .Win.  — 9S 
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INFANT. 
lAMbii§  far  vi^%uy  lo.]    Sm  Nbglioencb,  898. 

INHERITANCE. 
ANO0r  €f  Ugidaivfrt  to  legitimate  a  haetard,]    See  DBacBirr,438. 

INNKEEPER. 

IMnUty  0/.]  An  inkeeper  is  not  liable  to  his  gnesta  for  property  dmUvjeJ 
whithoat  hia  negligence  by  accidental  fire.  OuU&r  ▼.  i^^nvMy  (Iddi.),  VK, 
and  noU,  180 

INSANITY. 
Deed  of  lunatic  when  voidable  only.]    See  Dked,  716. 
When  dtfenee  —  burden  of  proof. '\    See  Crijcikax.  Law,  420. 
When  lunatic  competent  as  wUr^e»i.'\    See  Witness. 

INSURANCE. 

FIRE. 

1.  Limitation  of  time  of  action.^  A  fire  insurance  policy  contained  a  oonditios 
that  "  no  suit  for  the  recovery  of  any  claim  under  this  policy  shall  be 
sustained  in  any  court  unless  commenced  within  the  term  of  one  year  after 
any  claim  shall  occur,  and  in  case  such  suit  shall  be  commenced  after  the 
end  of  one  year  next  after  such  loss  or  damage  shall  have  occurred,  the 
lapse  of  time  shall  be  conclusive  evidence  against  the  validity  of  the 
claim/'  etc.  Under  the  policy  the  insured  was  required  to  furnish  a  state- 
ment and  proof  of  loss,  and  the  company  had  sixty  days  thereafter  to 
pay.  Held^  (1)  that  a  condition  requiring  an  action  to  be  brought  within 
a  time  shorter  than  the  statute  of  limitations,  was  valid ;  (2)  that  as  the 
company  were  not  liable  to  pay  until  after  the  furnishing  of  statement 
and  proof  of  loss,  the  cause  of  action  did  not  accrue  until  then,  and  the 
insured  had  one  year  from  that  time  in  which  to  bring  suit,  notwith- 
standing the  second  clause  limiting  the  time  to  one  year  from  the  occur 
rence  of  the  loss.  Chandler  v.  St.  Paul  Fire  and  Marine  Ine.  Co.  (Minn.) 
885. 

8.  When  misdeeeription  doee  not  invalidate  policy.]  A  material  misrepresenta- 
tion in  an  application  for  insurance  against  fire,  whether  made  by  dosiga 
or  mistake,  will  avoid  the  policy,  though  an  immaterial  one  will  not.  But 
if  the  description  of  the  property  is  by  the  terms  of  the  poU^  made  a 
warranty,  it  is  a  condition  precedent,  and  any  mistake  therein  will  avoid 
the  policy.    Continental  Ine.  Co,  v.  Kaeey  (Va.),  681. 

%. .]    Where,  however,  the  insurance  company,  not  relying  on  the  stat» 

menta  of  the  applicant,  sends  its  own  agent  to  examine  the  premiaee  tc 
be  insured,  and  the  agent,  having  done  so,  inserts  a  misdescription  in  the 
policy,  which  is  not  material,  e.  g.^  that  a  house  partially  built  of  logs  and 
weather-boarded  is  a  frame  house,  the  company  will  be  liable  on  the 
policy,  even  though  there  is  a  warranty,  and  the  representations  of  th« 
insured,  made  in  good  faith,  contributed  to  induce  the  misdescription.   A 
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LIFB. 

A.  ChuUmi  of  notifying  the  intured  token  premiums  become  due,]  One  whose 
life  defendants  had  insured,  had  been  accustomed  to  receive  notice  from 
defendants  of  the  time  when  premiums  fell  due.  He  changed  his  residence 
and  notified  defendants'  agent  of  the  fact,  but  notice  of  the  next  premium 
falling  due  was  sent  to  his  former  residence,  and  consequently  he  failed 
to  pay  the  premium  on  the  day.  Held,  in  an  action  on  the  policy,  that  the 
defendants  were  bound  by  their  custom  to  give  notice,  and  could  not  set 
up  such  non-payment,  where  no  notice  had  been  given,  as  a  forfeiture  of 
the  policy.    Ma/yer  v.  The  Mutual  Life  Ins.  Co,  (Iowa).  84. 

&  Performance  of  condition  prevented  by  war  does  not  avoid  policy.']  A  life 
insurance  company,  incorporated  and  having  its  office  in  the  State  of  New 
Jersey,  but  having  an  agent  who  received  premiums  and  did  other  busi- 
ness for  it,  residing  in  Virginia  in  1846,  insured  the  life  of  A.  The  policy 
contained  a  clause  vacating  the  policy  in  case  of  non-payment  of  the  annual 
premium  punctually.  The  agent  in  Virginia  was  paid  until  December, 
1861,  when  he  refused  to  receive  a  premium  tendered  on  account  of  the 
pending  war.  A.  and  the  agent  resided  in  territory  subject  to  the  Confed- 
erate government,  and  were  unable  to  communicate  with  the  company. 
Before  the  next  premium  became  due,  A.  died.  Held,  the  war  suspended 
but  did  not  abrogate  the  contract,  and  that  the  non-payment  of  premium, 
A.  being  ready  and  willing  to  pay  it,  did  not  relieve  the  company  from  lia- 
bility under  the  policy.  Mutual  Benefit  Life  Ins.  Go.  v.  Atwood's  Admin- 
istratrix {V  a.),  052. 

C  Effect  of  the  war  on  contract.]  A  policy  of  life  insurance,  issued  before  the 
war,  by  a  corporation  in  New  Jersey^  for  the  benefit  of  parties  in  Virginia. 
where  premiums  had  previously  been  paid,  is  not  dissolved  or  forfeited 
for  the  mere  non-payment  of  a  premium  falling  due  during  the  war,  and 
where  the  payment,  with  proper  interest,  was  promptly  tendered  at  its 
termination.  The  payment  had  become  impossible  by  the  act  or  force  of 
the  law,  and,  for  that  reason,  was  suspended,  and  excused  for  the  time 
being.    The  Mutual  Benefit  Life  Ins,  Go.  v.  HUlyard  (N.  J.),  741. 

7.  .]  A  condition  for  the  payment  of  the  premium  on  a  life  policy  after  the 

first  is  sui  genei^,  and  not  of  the  nature  of  a  condition  precedent  to  the 
vesting  of  a  right,  and  is  subject  to  be  suspended,  the  same  as  clauses  for 
performance  in  any  other  contract.  lb, 

^  — .]  The  fact  that  the  insurance  company  is  mutual  does  not  create  a  part- 
nership among  the  insured,  so  as  to  make  the  contract  continuing  —  the 
insurance  is  between  the  corporation  and  the  insured.  lb. 

8,  ^— .]  The  fault  of  the  rebellion  cannot  be  imputed  to  the  plaintiffs,  so  as 

to  make  the  non-payment  their  fault ;  the  law  deals  with  the  existence  ol 
hostilities,  and  considers  all  citizens  of  the  belligerent  States  respectively 
as  mutual  enemies.  The  causes  of  the  contest  do  not  affect  the  legal  tv 
■nlti  between  the  individoals.  lb, 

INTEREST. 
By  vahtU  law  gowmed.]    See  Uburt,  806,  686. 
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JOINDEB. 
Ofpmrtisi.]    See  Trbbpabs,  298. 

JUDGMENT. 

Who  not  bound  by.]    C.  was  the  administrator  of  the  estate  of  M.    In  an 

by  her  heirs  against  him,  to  which  H.  and  I.  were  not  parties,  judgment 
was  rendered  requiring  him  to  include  deposit  in  a  bank,  which  depoeit  H. 
and  I.  claimed  the  intestate  had  given  to  them,  in  the  inventory  of  M.'» 
estate.  Held,  that  H.  and  I.  were  not  bound  by  the  judgment.  SiU  ▼. 
St&ceneon  (Me.),  281. 

JURISDICTION. 
Arreet  of  mail  carrier.]    See  Arrest,  269. 
QfaeHonfor  treepass  by  U,  8.  Marshal.]    See  Bankrcftct,  855. 
Mandamtu  to  Governor.]    See  Mandamus,  89,  880. 
Of  State  court  over  action  against  ship  owner.]    See  Carrirr,  627. 

LANDLORD  AND  TENANT. 

1.  When  tenant  may  deny  title  of  lessor  J]    Defendant,  who  was  in  ponnonniao  a» 

tenant  in  common  of  certain  real  estate,  agreed  by  parol  to  pay  rent  to  C. 
for  an  undivided  share  therein  not  owned  by  defendant  and  claimed  by  C. 
After  paying  rent  for  several  years  defendant  disclaimed  tenancy  under 
C.  and  refused  to  longer  pay  rent.  Held^  that  defendant  was  not  estopped 
from  denying  the  title  of  C.    FuUer  v.  Sweet  (Mich.),  122. 

2.  Estoppel,  to  deny  titU^]  A  lessee  is  not,  by  a  covenant  to  pay  rent,  estopped,  in 

an  action  for  the  rent,  to  show  that  the  lessor's  estate  ended  before  the 
rent  accrued.    Lamson  v.  Clarhson  (Mass.),  498. 

8.  Land  under  ea/ves.]  A  lease  of  a  "  building  "  conyeys  the  land  under  the 
eaves,  if  that  land  be  owned  by  the  lessor.  Sherman  v.  WtUiemu  (Maaa.)# 
622. 

4.  £k)ietion.]  The  erection,  by  authority  of  the  lessor,  of  a  wall  upon  land  under 
the  eaves  of  a  leased  building  is  a  breach  of  the  covenant  of  quiet  enjoy- 
ment, lb. 

What  fixtures  tenant  may  remove.]    See  Fixtttrbs,  452 

LEASE. 
See  Landlord  and  Tenant,  622. 

LICENSE. 

To  enter  upon  land,  revocation  of.]£L  parol  license  to  enter  upon  land  *  at  any 
and  all  times''  and  cut  and  carry  away  growing  wood,  must  be  aeled 
upon  within  a  reasonable  time,  and  if  not  acted  upon  within  a  period  el 
more  than  three  years,  may  be  revoked.    HiU  v.  HiU  (Bfaas.),  456. 

LIEN. 

fbr  purchase-money — assignment  of  bond.]  The  vendor  of  land  took  two  bopd« 
mMuring  at  different  dates,  for  the  unpaid  purchase-money.    He 
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to  plaintiff  the  bond  last  falling  due.  HM,  (1)  that  the  assigned  bond 
entitled  to  priority  of  payment  out  of  the  land,  and  (2)  that  want  of  dae 
diligence  in  proceeding  against  the  obligor  on  the  bond  did  not  affect 
BQch  priority.    McClintic  v.  Wise's  Administrator  (Va.),  694. 

LIFE  INSURANCE. 
See  Insurance. 

LOCAL  LMPROVEMENTS. 

1.  ConstUutionai  2ato.]  A  statute,  authorizing  the  expense  of  paving  the  road- 
bed of  a  city  street,  to  be  assessed  in  the  proportion  of  two-thirds  on  the 
property  abutting  on  the  street,  and  the  remaining  third  on  the  public  at 
large,  is  unconstitutional.  Assessments  for  local  Improvements  of  thifl 
character  [may  be  made  against  the  property  pecuniarily  benefited,  but 
such  assessments  must  be  made  to  the  extent  only  of  such  peculiar  bene- 
fits.   Stale  V.  The  Mayor,  ete„  ofNewa/tk  (N.  J.),  729. 

%.  Auessfnentfor,]  This  rule  does  not  apply  to  impiovements  of  the  sidewalk, 
which  is  to  be  regarded  as  subservient  to  the  premiaeB  to  which  it  la 
attached,  and  the  expense  of  improving  which  may  be  charged  wholly  to 
the  owner.  lb. 

LUNATIC. 

Deed  of,  when  voidable  onlj/.]    See  Deed,  716. 

Defense  of  insanUif.]    See  Criminal  Law,  420. 

When  competent  m  toUness.]    See  Witness,  711. 

MAIL  CARRIER. 
When  liable  to  arrest.]    See  Arrest,  269. 

MANDAMUS. 

1.  Jurisdiction  —  issue  of  mandamus  to  governor  of  State.]  The  oourta  of  a 
State  have  not  jurisdiction  to  compel,  by  mandamus,  the  governor  to  per- 
form a  duty  imposed  upon  him  by  law,  whether  it  be  ministerial  or  politi- 
cal.   People  v.  Governor  (Mich.),  89,  and  note^  98. 

S.  WiU  not  lie  to  a  governor.]  When  the  performance  of  an  act  is  by  statute 
imposed  upon  the  governor,  it  is  imposed  upon  him  not  as  a  private  person 
but  in  his  official  capacity.     Rice  v.  Austin  (Minn.),  830. 

Z,  "^J  Where  by  the  constitution  the  legislative,  judicial  and  executive 
departments  are  made  distinct  and  independent,  neither  is  responsible  to 
the  other  for  the  performance  of  its  duties,  and  neither  can  enforce  such 
performance  by  the  other.  Accordingly  a  mandamus  to  the  govemoi 
refosed.  lb. 

MANSLAUGHTER. 

in  reritting  Ulegal  arrest.]    See  Criminal  Law,  601. 

MARRIAGE. 

L  Pbreign  contract  of^  presumptively  valid,]  In  an  action  for  eriminal  eon 
▼ersation,  an  actual  marriage  must  be  proved.    If  the  supposed  marriage 
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takes  place  in  the  State,  proof  that  the  parties,  either  with  or 
oeremonies,  agreed  presently  to  take  each  other  for  husband  and  wife, 
and  from  that  time  lived  together  in  that  relation,  woald  be  sofflcient. 
And  where  ceremonies  of  marriage  in  a  foreign  country,  with  oohabitatioa 
following  it,  are  shown,  it  is  presumptively  a  valid  mariage,  and  it  is  not 
necessary  to  prove  the  foreign  law  of  marriage.  JTutckin*  v.  KirnvteU 
(Mich.),  164. 

8.  Divorce  —  intbgequent  marriage  of  defendant.  ]  A  resident  of  Massachusetts, 
whose  wife  has  there  obtained  a  divorce  for  his  adultery  (in  which  case 
he  is  prohibited  by  statute  from  marrying  again  without  leave  of  the 
court),  and  who,  without  having  obtained  leave  of  the  court,  and  being 
still  a  resident  of  this  Commonwealth,  is  married  to  another  woman  in 
another  State  according  to  its  laws,  and  afterward  cohabits  with  her  in 
Massachusetts,  the  first  wife  being  still  alive,  is  not  liable  to  indictment 
for  polygamy  there  under  the  Gen.  Stats.,  ch.  164,  §  4,  without  proof 
that  the  second  wife  was  a  resident  of  Massachusetts,  and  that  he  and  she 
went  into  the  other  State  to  avoid  the  provisions  of  our  statutes.  Com- 
monioealt/t  v.  Lane  (Mass.),  509,  and  notet  521. 

8.  Revival  of  action  for  breach  of  promise  of  marriage.^  An  action  for  breach 
of  promise  of  marriage  abates,  at  common  law,  upon  the  death  of  the 
defendant  and  cannot  be  revived  or  continued  against  his  representatives; 
nor  can  it  be  continued  under  a  statute  allowing  an  action  for  **  tres- 
pass to  the  person  or  property "  to  be  maintained  against  the  personal 
representatives  of  the  trespasser.     Ilayden  v.  Vreeiand  (N.  J.),  723. 

See  Divorce  ;  Husbaj^d  and  Wipb. 

MARRIED   WOMEN. 

1.  Separate  estate  not  liable  for  obligation  not  for  its  benefit  and  not  tiharged 
thereon.]  In  order  to  render  the  separate  estate  of  a  married  woman  lia- 
.  ble  under  a  statute  allowing  her  to  contract  with  respect  to  her  separate 
estate,  the  debt  must  have  been  contracted  in  regard  to  it,  or  for  her  own 
benefit,  on  the  credit  of  her  separate  property,  or  by  some  appropriate 
instrument  executed  by  her  with  a  view  to  make  the  debt  a  spedfic 
charge  on  it.  A  general  engagement  to  pay  a  debt  contracted  by  a  bill 
or  note  having  no  reference  to  her  separate  property  —  e.  g.,  an  indorse 
ment  by  her  of  a  note  given  by  her  husband  for  his  own  indebtedness—* 
will  create  no  such  charge  as  can  be  enforced  in  a  court  of  equity.  Wil- 
liams V.  Hugunin  (111.),  607. 

8.  Settlement  upon,  in  lieu  of  dower,  when  valid  against  creditors.]  Where  in 
insolvent  husband,  in  conpideration  of  a  relinquishment  by  his  wife  of 
her  inchoate  right  of  dower  in  real  estate,  settled  on  her  certain  prop- 
erty :  Heid,  that,  in  the  absence  of  fraud,  the  settlement  would  not  be  dis- 
turbed in  behalf  of  the  creditors  unless  it  appeared  to  be  grossly  excessive. 
And  that,  in  case  the  value  of  the  property  settled  exceeded  the  value  oi 
the  dower,  the  deed  of  settlement  would  be  vacated  only  as  to  the  excem 
BurtoelVs  Executor  v.  Lumsden  (Va.),  648. 

Imw  governing  dower.]    See  Dowbr,  1. 

Certificate  of  acknotoledgment  of  deed,]    See  Fssd,  634. 

Liability  of  husband  for  fees  of  wife's  attorney.]    See  Husbaud  and  Wino,  SI 
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MASTER  AND  SERVANT. 

1  Ntgli^ence  —  liability  of  master  to  servant.]  Where  a  eeirant,  in  obedience 
to  the  requirement  of  his  master,  incurs  the  risk  of  machinery  which, 
though  dangerous,  is  not  so  much  so  as  to  threaten  immediate  injury,  or 
where  it  is  reasonably  probable  it  may  be  safely  used  by  extraordinary 
caution  or  skill,  he  is  not  thus  made  guilty  of  concurrent  negligence,  and 
the  master  is  liable  for  a  resulting  accident.  Patterson  y.  Pittsburgh  and 
ConnellitvUle  H.  R.  Co.  (Penn.).  413. 

S. .]  Plaintiff,  who  was  a  conductor  employed  by  a  railroad  company,  noti* 

fied  the  superintendent,  and  also  the  foreman  of  the  railroad,  of  the  dan- 
gerous condition  of  a  switch  thereon ;  the  superintendent  and  foreman 
promised  to  repair  the  same,  but  directed  plaintifT  to  use  it,  observing 
care.  While  carefully  using  it  an  accident  was  caused  by  the  switch 
whereon  plaintiff  was  Injured.  Held,{X)  that  notice  to  the  foreman  and 
superintendent  was  notice  to  defendant,  and  (2)  that  defendant  was  liable 
for  the  injury  to  plaintiff,  lb. 

8  W}i£n  master  not  liable  to  servant  for  ir^ju^  eavsed  by  incompetent  co-ser- 
vant oi'  defective  machinery.]  A  servant  cannot  recover  from  his  master 
for  injury  caused  by  the  negligence  of  a  co-servant,  if  there  has  been  care 
and  diligence  in  the  selection  of  the  servants.  Columbus,  C/iieago  and  In- 
diana Central  R.  li.  Co.  v.  Troesch  (111.),  578. 

4  .]  The  master  does  not  warrant  the  competency  of  any  of  his  ser- 
vants to  the  others,  neither  ia  there  an  implied  warranty  of  the  fitness 
and  soundness  of  the  machinery  furnished  to  the  servants.  To  recover  for 
injury  tfia  servant  caused  by  defects  in  machinery,  it  must  be  shown  that 
the  master  knew  or  ought  to  have  known  of  such  defects.  lb. 

S. .]    It  was  claimed  that  an  injury  was  caused  to  plaintiff,  an  employee 

of  defendant,  through  the  unsoundness  of  defendant's  engine  and  the  in- 
competency  of  the  engine-driver.  Held,  that  in  order  to  recover  for  such 
injury  plaintiff  must  show  that  such  unsoundness  or  incompetency  was 
known,  or  could,  by  the  exercise  of  diligence,  have  been  known  to  defend- 
ant, lb. 

MAXIMS. 

The  maxim  "  Modus  et  conventio  vincunt  legem,"  as  limited  by  the  maximit 
**Gowoentio  privatorum  non  potest  publico  juri  dcrogctre,"  and  "Fortiar  et  po- 
tCfUior  est  dispositio  legis  quam  Iwminis,"  explained  and  applied.  Mandle- 
baum  V.  McDonnell,  61. 

MORTGAGE. 

The  taking  up  by  second  mortgagee  of  -note  secured  by  first  mortgage  if  not 
payment.]    See  Nsootiable  Instrttmbmts,  107. 

Bight  of  national  banks  to  take  cJiattei-  mortgages.]    See  Bank,  6 

Parties  to  foredoeure.]    See  Parties,  398. 

MUNICIPAL  CORPORATION. 

1.  JDeetruetion  of  private  property  to  prevent  the  spread  of  fire.]  The  majei 
of  A  dty,  in  pursuance  of  an  ordinance  authorizing  the  act,  caiued  bull^ 
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IngB  to  be  destroyed  to  prevent  the  spread  of  a  fire.  JSeid,  that  the  ciij 
was  not  liable  to  owner  of  the  bnildinga.  JPMd  ▼.  0%  of  Des  Main0§ 
(Iowa),  46. 

2.  When  UabUfoT  ir^uryfiram  iee  on  nd&WMik,}  While  a  municipalltj  cannot 
prevent  the  general  alipperinesB  of  its  streeta  caused  bj  snow  and  loa 
daring  the  winter,  it  can  prevent  such  accumnlationB  thereof  in  the  shape 
of  ridges  and  hills.  (1)  It  is,  therefore,  liable  for  personal  injury  from 
sach  accumulations,  happening  to  one  without  fkult  of  his  own  ;  and  (3) 
if  the  obstruction  was  one  of  such  long  continuance  as  to  be  generally  ob- 
servable, the  city  would  be  charged  with  constructive  notice  thereof.  Me 
LaughUn  v.  CUy  of  Corry  (Penn.),  482. 

8b  NuMCMoe  hy,'\  A  city,  constructing  a  system  of  sewers,  into  which  private 
persons  have  a  right  to  drain,  in  sach  a  manner  tliat  the  wash  and  the 
dirt  from  the  streets  are  conveyed  into  a  tide- water  dock  and  create  an  ob> 
struction  constituting  a  private  nuisance,  is  liable  to  an  action  therefor. 
Brayton  v.  City  of  FaU  River  (Mass.),  470. 

4  BofUroad  aid  Inmds — validity  of,  in  the  TiandB  of  innocent  holder  for  value,] 
Under  an  act  of  the  legislature  the  town  of  H.  was  authorised  to  loan  its 
credits  to  a  railway.  A  vote  was  directed  to  be  taken  and  other  acts  done 
which  the  selectmen  were  to  certify  to  the  town  treasurer,  who  was  to  issue 
the  bonds.  Held,  that  the  issue  by  the  treasurer,  of  the  bonds  signed  by 
the  selectmen,  was  conclusive  on  the  question  of  their  validity  in  the 
hands  of  an  iimocent  purchaser  for  value  without  notice.  Deming  v. 
Hofdton  (Me.),  253,  and  note.  250. 

5.  OompitUory  incorporation — eonetUutumal  law — legislative  and  judidat 
power — deUgaUon  of  legitloitifoe  power  to  courts,'\  A  compulsory  incorpo- 
ration for  municipal  purposes  can  only  come  from  direct  legislative  action 
or  the  action  of  such  persons  or  bodies  as  may,  by  the  law  of  the  land,  be 
vested  with  sufficient  delegated  authority  to  bind  the  community.  People 
V.  Bennett  (Mich.),  107 

t.  "^.]  The  general  statutes  of  Michigan  for  the  incorporation  of  villages 
provides  that  where,  within  any  two  square  miles  of  territory,  there  is  a 
resident  population  of  three  hundred,  upon  a  petition  for  incorporation, 
made  and  filed  in  the  Circuit  Court,  in  accordance  therewith,  and  which 
must  describe  the  proposed  boundaries,  a  judge  shall  appoint  a  time  and 
place  in  the  territory  wbere  an  election  is  to  be  held,  of  which  fact  the 
derk  shall  post  notices  two  weeks  before  the  time.  Upon  the  return  to 
ihe  judge  of  the  votes,  if  a  majority  be  in  favor  of  incorporation,  he  sball 
enter  an  order  declaring  the  incorporation,  etc.  Id  the  course  of  the  pro> 
eeedings  there  is  no  act  of  importance  which  is  performed  by  any  public 
authority,  but  the  court  is  compelled  to  act  if  the  proceedings  are  formally 
regular.  HM,  that  an  incorporation  formed  under  the  act  could  not  be 
sustained.  lb. 

7.  BoundaHes.]  The  question  of  the  boundaries  of  an  incorporated  village 
belongs  to  policy  rather  than  law,  and  is  political  and  not  judicial.  lb. 


INDEX.  785 

NATIONAL   BANK. 
Bight  Ut  tctke  chattel  mortgage.]    A  national  bank  has  a  right  to  ^e  a  chattel 
mortgage  for  the  purpose  of  securing  a  previously  contracted  debt  and  to 
enforce  the  same.     Spaffard  v.  First  NeUiofuU  Bank  (Iowa),  6. 

NEGLIGENCE, 
1.  At  railroad  crossing  —  speed  of  trains  within  city  limits  —  regulation  by 
ordinance,]    The  running  of  a  railroad  train  within  the  limits  of  a  dtj  at  a 
rate  of  speed  prohibited  by  ordinance  under  a  penalty,  constitutes  negli- 
gence.   CorreU  v.  The  B.  G,  R,  <Sb  M.  R.  R.  Co,  (Iowa),  22. 

8.  .]  A  person  about  to  cross  a  railroad  track  within  the  limits  of  a  city 

where  the  rate  of  speed  of  trains  is  regulated  by  ordinance,  has  a  right  to 
assume  that  trains  will  not  be  run  at  a  speed  greater  than  that  allowed  by 
the  ordinance,  lb. 

S.  Approaching  raUtoay  crossing,]  It  is  the  duty  of  one  approaching  upon  a 
highway  a  railway  crossing  to  stop  and  look  and  listen  for  approaching 
trains,  and  a  failure  to  do  so  is  negligence.  Pennsghania  R.  R,  Co,  v. 
Weber  (Penn.),  407. 

4.  Evidence  —  burden  of  proof,]    In  the  absence  of  evidence  to  the  contrary, 

a  person  who  has  been  killed  by  a  train  at  a  railway  crossing  will  be 
presumed  to  have  observed  the  precautions  the  law  requires,  and  the 
burden  of  proof  is  on  the  railway  company  to  show  that  he  has  not.  76. 

5.  Proximate  cause  of  accident.]    Plaintiff  was  driving  a  horse  and  gig  over 

a  defective  town  bridge,  when  the  horse  broke  through  and  fell. 
Immediately  thereupon  plaintiff  undertook  to  extricate  the  horse,  and, 
while  doing  so,  was  injured  by  the  horse. .  Held,  that  the  defect  in  the 
bridge  was  the  proximate  cause  of  the  injury,  and  the  town  liable  there- 
for.    Page  v.  Buek>port  (Me.),  239. 

0.  LiabUity  for  injury  to  child  of  tender  years  trespassing.]  A  railway 
turn-table,  which  was  attractive,  but  dangerous,  to  children,  was  left  ex- 
posed and  unfastened  in  a  public  place,  and  many  children  were  in  the 
habit  of  going  on  it  to  play.  Held,  that  the  railway  company  were  liable 
for  an  injury  done  by  the  turn-table  while  being  moved  by  other  children 
to  a  child  seven  years  old,  and  that  the  fact  that  the  child  was  a  trespasser 
did  not  relieve  such  company.  Keefe  v.  Milwaukee  and  8t,  Paul  R.  R.  Co. 
(Miim.),  808. 

7.  When  master  liable  to  servant  for  personal  injury,]  An  employee  of  a 
railway  company,  while  obeying  a  signal  to  make  a  **  flying  switch  " 
upon  a  very  dark  night,  was  run  over  and  killed.  He  was  run  over  by 
four  platform  cars  which  had  just  been  detached  from  a  passing  train. 
There  was  on  the  four  cars  only  one  good  brake,  which  was  on  the  rear 
car,  and  only  one  light,  which  the  brakeman  had  necessarily  carried  to 
the  rear  car.  The  defective  brakes  had  been  out  of  order  a  considerable 
time  before  the  accident.  Held,  that  the  company  was  negligent  in  pro- 
viding ioBafficient  brakes  and  not  enough  lights,  and  was  liable  to  the 
repieoentatlveB  of  the  employee  for  his  death.  Chicago  and  NorthweHem 
B^.  Oo.  ▼.  Taiylvr  (111.),  026. 

Bm  Cabbieb,  860, 445 ;  Master  and  Servant. 
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NEGOTIABLE  INSTRUMENTS. 

1.  Liability  sf  indarter.]    O.  made  a  note  payable  to  the  oider  of  i.. 

while  it  was  unindorsed  by  J.  procured  M.  to  indorse  it,  agreeing  to  pro- 
cure the  indorsement  of  J .  as  payee  before  negotiating  it.  Without  pro- 
curing the  indorsement  of  J.,  he  transferred  it  to  plaintiff,  and  it  came  to 
maturity  and  was  protested  without  such  indorsement,  j?^^,  that  M.  wa» 
not  liable  to  plaintiff  as  indorser.     Oibson  v.  Miller  (Mich.),  08. 

2.  Indorsement  by  third  party  before  transfer  to  payee.]    A    note  made  by 

K.,  payable  to  the  order  of  G.,  was  indorsed  by  R.,  and  thereafter  trans- 
ferred to  G.  for  value.  Held,  that  K.  was  as  to  G.  an  original  promisor 
upon  the  note  and  not  an  indorser.    BotliscIiUd  v.  Qrix  (Mich.),  171. 

8.  .J  The  course  of  decisions  in  New  York,  making  a  distinction  between 

negotiable  and  non-negotiable  notes  of  this  character,  disapproved.  Jb, 

4.  Indorsement  —  notice  of  dishonor  sent  by  mail  to  indorser.]  Defendant, 
an  indorser  on  a  note,  had  lived  in  the  town  of  Baldwin,  but  at  the  tfane 
the  note  became  due  lived  in  the  adjoining  town  of  Denmark.  The 
notary  who  presented  and  protested  the  note  was  told  by  those  most  likely 
to  know,  that  defendant  still  resided  in  Baldwin  and  sent  the  notice  of 
dishonor  by  mail  addressed  to  him  at  "  Baldwin."  There  vras  no  post- 
otfice  of  that  name,  but  there  were  three  post-offices  in  the  town,  respect- 
ively named  North,  East  and  West  Baldwin,  and  the  acceptance  of  a 
notice  of  the  dishonor  of  a  previous  note  sent  to  defendant  at  Baldwin 
had  been  admitted  by  him.  lleld^  that  plaintiff  exercised  reasonable  dili- 
gence to  give  notice  to  defendant,  and  the  notice  given  was  sufficient  to- 
charge  defendant.    8aco  National  Bank  v.  Sanborn  (Me.),  224. 

ft.  Bona  fide  holder  — fraud  when  not  a  defense.]  The  promissory  note  of 
defendant  was  before  maturity  purchased  for  value  by  the  E.  Bank,  the 
bank  having  no  notice  of  any  defense  thereto.  After  the  note  was 
due,  defendant  having  threatened  to  set  up  the  defense  of  fraud,  plaintiff, 
who  was  president  of  the  E.  Bank,  purchased  the  note.  Held,  that  plaintiff 
was  a  bona  fide  holder,  and  the  fact  that  the  note  had  been  obtained 
from  defendant  by  the  fraud  of  a  holder,  prior  to  the  bank,  was  no  defense 
against  plaintiff.     Roberts  v.  Lane  (Me.),  242. 

6.  Indorsement  by  partner  in  fraud  of  firm — bona  fide  holder  for  value,] 
A.,  who  was  a  member  of  the  firm  of  M.  &  Co.,  and  also  of  W.  &  Go^,  made 
his  individual  note  to  the  order  of  W.  &  Co. ;  it  was  indorsed  by  W.  &  Co., 
and  A.  then  indorsed  it  with  the  firm  name  of  M.  &  Co.,  and  it  was  put  foi 
negotiation  for  W.  &  O).,  into  the  hands  of  a  note  broker,  who  sold  it  to 
plaintiff.  W.  &  Co.  were  in  the  vinegar  business  and  M.&  Co.  in  abusinesB 
not  requiring  the  use  of  vinegar.  Held,t\isX  these  circumstances  were  not 
sufficient  to  put  plaintiff  on  inquiry  as  to  the  character  of  the  paper,  and 
the  fact  that  the  indorsement  of  M.  &  Co.  was  in  fraud  of  the  firm  did  not 
relieve  such  firm  from  liability.    Afoorehead  ▼.  QUmore  (Penn.),485. 

7  Shidence — presumption  as  to  firm  note  made  by  partner  —  shifting  of  burden 
of  proof]  In  an  action  against  a  firm  upon  its  promissory  note,  mads 
by  a  partner,  brought  by  a  transferee  from  payee,  held,  (1)  that  the  pr» 
sumption  was  that  the  note  was  for  the  oenefit  of  the  firm ;  (2)  bat  de> 
fendants  might  show  that  it  was  made  in  fraud  of  the  firm,  to  tke 
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knowledge  of  payee,  and  (8)  that  thereupon  the  preeumptlon  would  be 
that  the  transferee  was  not  a  bona  fide  holder  for  yalne.  Carrier  ▼. 
Cameron  (Mich.)f  102. 

&  7\iking  up  by  eeeand  mortgagee  of  note  secured  by  first  mortgage  not  payment.] 
The  holder  of  a  second  mortgage  took  np  a  note  which  waa  secured  by  a 
first  mortgage  on  the  same  premises.  Held,  that  he  did  not  thereby  pay 
the  note  or  release  the  maker  and  indorser  from  their  obligation  to  pay. 
Mattison  y.  Marks  (Mich.),  107. 

9.  Promise  to  pay  "on  or  before  "  a  day  nwmed^  A  promise  to  pay  a  certain 
sum  of  money  "  on  or  before  "  a  day  named,  is  a  promise  to  pay  on  a  day 
certain,  and  does  not  render  the  instrument  containing  it  not  a  promissory 
note.    HvJbbofrd  y.  Mosely,  11  Gray,  170,  disapproyed.  lb, 

NOTICE. 
Cf  ditikonor  and  protest.]    See  Negotiable  Instbumxntb,  9d4. 

8ee  Ejectment,  661. 

NUISANCE. 

1  Action  for  obstruction  of  navigable  stream.]  The  owner  of  a  wharf  upon  a 
tide-water  creek  cannot  maintain  an  action  for  an  illegal  obstruction  to 
the  creek,  this  being  a  common  damage  to  all  who  use  it ;  but  for  an 
obstruction  adjoining  the  wharf  which  preyents  yessels  from  lying  at  it 
in  the  accustomed  manner,  this  being  a  particular  damage,  he  can  maintain 
an  action.    Brayton  y.  CUy  of  Fall  River  (Mass.),  470. 

2.  JShrection  on  one*s  own  land  excluding  light  and  air  from  neighbor,]  The 
erection  by  defendant  upon  his  own  land  of  a  high  board  fence  within 
two  feet  of  plaintifi^s  dwelling,  whereby  light  and  air  was  shut  off  from 
the  windows  and  doors  of  such  dwelling,  and  the  rooms  therein  rendered 
dark,  unwholesome  and  unfit  for  habitation  —  plaintiff  showing  no  pre- 
scriptiye  right  to  light  and  air — held  not  actionable.  Quest  y ,  Reynolds 
(IlL),  570. 

Obstruction  to  tide-wUer  dock.]    See  Municipal  Corforationb,  470. 

To  WEter-course.]    See  Watsr-ooubse,  102, 246. 

OFFICE. 

1.  Official  bond —  defense  to  action  on.]  The  ofilcial  bond  of  the  treasurer  of  • 
school  district  was  conditioned  to  be  void  if  he  should  fulfill  the  duties  of 
treasurer  "  to  the  best  of  his  ability,  and  according  to  law."  In  an  action 
on  the  bond  to  recoyer  moneys  receiyed  by  the  treasurer,  held,  that  it  was 
no  defense  that  said  moneys  *'  had  been  actually  consumed  by  fire,  with- 
out want  of  care  and  diligence  on  his  part."  The  District  Township  of 
Union  y.  Smith  (Iowa),  30 

f .  Acceptance  by  offic-e  holder  of  incompatible  offlce.]  The  acceptance  by  an 
office  holder  of  another  office  incompatible  with  the  first  —  for  instance,  a 
tria  justice  accepting  the  office  of  deputy-sheriff — is  ipso  facto  a  yaeatioc 
of  the  first  office.    Stubbs  y.  Lee  (Me.),  251 
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L  Vacancy  in-^hMing  09&r.]  Where  an  officer,  appointed  hj  the  goremor 
hj  and  with  the  advioe  and  consent  of  the  senate,  is  aathoiised  hy  law  to 
hold  his  office  for  a  term  of  tliree  years,  and  until  his  saocessor  is  appointed 
and  qualified,  and  no  appointment  of  a  successor  is  made  bj  the  regular 
iqppointing  power  at  the  expiration  of  his  term  of  three  years,  the  office 
doee  not  become  yacant ;  but  the  incumbent  holds  over  as  a  d^  jure  officer 
until  his  successor  is  duly  appointed  and  qualified.  State  t.  Howe  (Ohio), 
881. 

5b  .]  The  law  provided  that  an  office  should  be  filled  by  the  governor  by  and 
with  the  advice  of  the  senate,  and  tliat  in  case  of  a  vacancy  liappening  during 
a  recess  of  the  senate,  the  governor  alone  might  appoint  till  the  senate 
met ;  and  that  the  officer  should  hold  for  three  yearn  and  until  his  sue- 
eessor  was  appointed.  The  three  years  term  of  an  officer  duly  appointed 
expixed  during  the  recess  of  the  senate.  Held,  that  there  was  no  vacancy, 
that  the  governor  could  not  appoint,  and  that  the  officer  should  hold  tUl 
the  senate  met.  lb. 

IFsrdi  ehmrgkkg  molatian  qfoffleial  diUy,  eUmder,]    Bee  Slahdbr. 

OFFICIAL  BOND. 
See  Officb,  39. 

ORDINANCE. 
1t§§yiatinff  tpeed  nf  raiUToad  Uraine.]    See  Nboliokncb,  tt. 

OWNER  IN  COMMON 
See  OOPTRIOHT,  278. 

PARTIES. 

One  holding  adwredg  to  mortgagor  not  party  to  foredoeure  cf  mortgage.]  A 
person  holding  lands  adversely  to  one  mortgaging  them  cannot  be  mads 
a  party  to  a  foreclosure  of  the  mortgage  ;  neither  can  such  person  main- 
tain an  action  to  have  such  mortgage  declared  void.  Bammng  v.  Brad- 
ford (Minn.),  898. 

See  Bankbuftct,  855. 

PARTNERSHIP. 

t.  DimeMion  hy  toor — bueineee  eontinued  with  firm  etoek.]  T.  and  H.  were  in 
1861  partners  in  business  in  Washington,  D.  C.  In  May  of  that  year  H. 
went  to  Richmond,  Va.,  where  he  remained  during  the  war.  At  the  time, 
the  debts  of  the  firm,  a  considerable  portion  of  which  was  due  to  T.,  very 
largely  exceeded  the  assets.  T.  compromised  with  the  other  creditors, 
look  the  goods  and  assets  of  the  firm  and  continued  the  business  in  hia 
own  name.  Held,  (1)  that  the  partners  being  domiciled  in  hostile  Statei 
the  war  dissolved  the  partnership,  and  (2)  that  the  retention  of  the  }art> 
nership  property  by  T.,  it  being  shown  that  there  would  be  nothing  dns 
to  H.  after  the  payment  of  debts  which  were  compromised  by  T.,  did  not 
give  H.  a  right  to  a  share  in  the  profits  made  by  T.  after  the  dissolution. 
Taylor  v.  Hutehiieon  (Va.).  099. 
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%.  ,]  It  U  not  a  anifonn  rule  that  when,  upon  the  difflolatlon  of  a  Ann  bj 

the  withdrawal  of  a  partner,  the  stock  of  the  firm  U  carried  over  Into  tht 
new  boflineea,  and  not  sold  at  auction,  the  outgoing  partner  is  entitled  to 
an  account  and  a  share  in  the  profits.  lb. 

Preemption  as  to  firm  note.]    See  Nbootiablb  Instruments,  192. 

Indoreem&nt  b^  partner  in  fraud  of  firm.]  See  Neootiable  lN8TBUMBm»485k 

8pee^  performance  of  agreement  of]    See  Specific  Pebformancs,  84. 

PAYMENT. 
Cf  natu  wnmdoreod  in  hande  of  asrifffiee.]    Ses  Indoksbmbnt,  6b. 
8e$  Contract,  4M;  Negotiable  Instruments,  197, 

PERPETUITIES. 
See  Will,  61. 

**  PERSON." 
See  9TATUTOBT  Construction,  Ml. 

POLYGAMY. 
Marriatfe  fly  one  dieoreed.]    See  Marriage,  509. 

POWER. 

To  appoint  fee  aOowe  appointment  of  lees  t/ianfee.]  Where  a  party  has  powet 
to  appoint  a  fee,  if  there  are  no  words  of  positive  restriction,  a  less  estate 
may  be  appointed.    Butler  ▼.  Heustis  (111.),  5S9. 

PREFERRED  STOCK. 
See  Corporation. 

PRESUMPTION. 
Am  iefkrm  naUJ]    Bee  Negotiable  Instrument,  198. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVATE  ROADS. 

i^  itatute  aathoriaing  the  establishment  of  private  roads  over  the  lands  of  •■ 
iadiyldaal  without  his  consent,  bat  upon  the  payment  of  damages,  is  v» 
eonstitational  and  void.    WitJiam  v.  Otimm  (Oregon),  997,  and  noU,  890. 

PROMISSORY  NOTES. 
See  Negotiable  Instruments. 

PBOXIMATE  AND  REMOTE  CAU8& 
See  Negligence,  289. 

PUBLIC  OFFICE. 
See  Office. 
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PUBLIC  POLICY. 
JigreemerU  for  96paraHon,]    See  Husband  and  Wife,  478. 

RAILROADS. 

1.  Are  pubUe  highwaye  —  duties  of  eorporatione  mini^erial  and  under  pubUe 
etnUrol*  ConelUutianal  law.]  Railroads,  whether  built,  owned  and  con- 
ducted by  the  State  or  by  private  corporations,  and  whether  exacting  tolls 
or  free,  are  public  highways.  In  consideration  of  the  franchise  thej  receive 
from  the  State,  railroad  corporations  agree  to  perform  certain  duties  toward 
the  public,  and  the  power  of  determining  those  duties  and  enforcing  their 
performance  is  vested  in  the  appropriate  tribunals  of  the  State.  RaUroad 
Commiseioners  v.  Portland  atid  Oxford  Central  Railroad  Co.  (Me.),  208. 

%.  ^— .]  By  the  charter  of  the  P.  Railroad  Company  it  was  provided,  amon^ 
other  things,  that  the  corporation  should  *'  be  obliged  to  receive  at  all 
proper  times  and  places  *'  persons  and  articles  for  transportation,  etc.  Thmt 
the  legislature  should  have  the  right  to  inquire  into  and  correct  abuses  of 
the  franchise,  but  that  the  charter  should  not  be  revoked,  annulled, 
altered,  limited  or  restrained  without  the  consent  of  the  corporation,  etc., 
and  that  the  president  and  directors  should  have '*  authority  to  exercise 
all  the  powers  granted  the  corporation  for  locating,  building,  completing 
!Uid  running  the  road."  The  railroad  commissioners,  under  the  provisions 
of  an  act  passed  subsequent  to  the  charter,  ordered  the  company  to  build 
and  maintain  a  station  for  the  receipt  of  goods  and  passengers  at  a  specified 
place  on  its  line.  Held,  (1)  that  the  duties  imposed  upon  the  corporation 
were  miniHterial  to  do  and  perform  what  public  convenience  should  require 
and  (2)  that  it  was  not  in  the  discretion  of  its  directors  to  determine  ulti. 
mately  what  their  duties  were ;  (8)  and  that  the  legislature  had  the  oonstir 
tutional  right  and  authority  to  confer  jurisdiction  over  the  subject,  and 
nothing  in  the  act  conferring  it  conflicted  with  the  charter  of  the  corpora- 
tion.   State  V.  Noyes  (47  Me.),  405,  distinguished,  lb. 

Z,  SuperviHon  of  State  over.]  The  right  to  build  roads  and  levy  tolls  is  an 
attribute  of  sovereignty,  and,  in  the  hands  of  a  subject,  a  franchise. 
Where  the  legislature  confers  a  franchise  to  build  and  operate  a  railway, 
it  retains  the  right  to  control  the  recipient  in  its  exercise  so  far  as  it  does 
not  surrender  its  authority  to  do  so.  Blake  v.  Winona  and  St.  Peter  IL 
B.  Co.  (Minn.),  345. 

4.  OonetitutioncU  law — impairing  obligation  of  contract.]  By  the  acts  inoorpo> 
rating  a  railway  company,  no  special  authority  was  given  to  charge  toll 
for  freight  and  passengers.  By  a  subsequent  act,  maximum  rates  of  toll 
were  fixed,  ffeld^  that  the  State  had  a  right  to  regulate  the  matter  of 
tolls,  and  violated  no  contract  in  doing  so ;  that  the  act  in  question  was  not 
a  usurpation  by  the  legislature  of  judicial  authority,  and  that  the  samt 
was  constitutional,  lb. 

&  Liability  for  damage  done  property  adjoining  etreet  on  whicA  it  ie  operated.] 
While  an  incorporated  town  or  city  owning  the  fee  of  streets  may  right- 
fully authorize  a  railroad  company  to  occupy  its  streets  vrith  a  track,  yet 
the  railroad  company  is,  under  the  organic  law  of  the  State,  liable  to  the 
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property-owners  along  the  street  for  direct  and  physical  damage  resulting 
from  the  construction  and  operation  of  the  railroad.  8tom  r.  FaMntry, 
PonUae  and  NortkmxUm  B,  R,  Co.  (Bl.),  556. 

6. .]  Where  smoke  and  cinders  were  thrown  from  the  engines  of  a  railroad 

eompany  upon  plaintiff's  property,  adjoining  a  street  through  which  the 
railroad  ran,  held,  that  the  company  was  liable  therefor.  lb. 

Spud  if  traina  wiMn  city  limits  —  regtUation  of,  by  ordifianee.]    See  Noeu 

See  Carribr. 

RAILROAD  AID  BONDS. 
See  Municipal  Corporations,  258,  and  note, 

RATIFICATION. 

UnauthofiMed  sale  by  agent]  One  who  was  in  possession  of  plaintiflTs  horse, 
sold  him  to  defendant  without  plaintiffs  authority,  receiving  in  payment 
a  checlL,  which  he  indorsed  and  gave  to  plaintiff  in  payment  of  a  debt  he 
owed  him.  The  plaintiff,  in  ignorance  of  the  sale,  collected  the  check, 
and  applied  the  proceeds  to  the  payment  of  that  debt.  In  an  action  to 
recover  the  value  of  the  chattel,  Tuld,  that  the  plaintiffs  receipt  and  col- 
lection of  the  check  were  not  a  ratification  of  the  sale,  and  that  he  had  a 
right  to  appropriate  the  check  to  the  extinguishment  of  the  debt  in 
payment  of  which  it  was  given  him.     l^hacher  v.  Pray  (Mass.),  480. 

REASONABLE  USB. 
See  Water-coursb,  102. 

RECORDING. 
See  Deed. 

REFERENCE. 
ihmpul9ory,  when  Ulegal.]    See  Constitutional  Law.  884 

REPLEVIN. 

{Jf  property  taken  on  writ  of  replotfin.]  One  whose  property  has  been  replev- 
ied by  a  writ  against  his  agent  or  his  bailee  can  retake  it  by  leplevin 
from  the  plaintiff  in  the  first  action,  even  during  the  pendency  of  thai 
action.     White  v.  DoUiver  (Mass.),  502. 

RESCISSION. 
Of  contract  for  eaU  of  land.]    See  Contract.  547. 

REVIVAL. 
€f  action  for  breach  of  promiee  of  marriage.]    jSm  Mabbiaob,  7SS. 

REVOCATION. 
{JfwOL]    iSto  Will,  868. 

RIPARIAN  OWNERa 

IMj^Ate  of]    See  Watbr-oourse,  102. 
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ROADS. 
See  HiaHWATB ;  Pkivats  Bojjm. 

SALE. 

L  LMem^to  earner — error  in  direeiion,]  The  defendant,  H.  W.  Selby,  ardered 
of  the  plmintlfis  goods,  which  were  shipped  by  the  asnal  carrier,  bat  bj 
a  derical  error  they  were  directed  to  "  W.  H.  Selby/'  instead  of  H.  W. 
Selby.  The  defendant  ne^er  received  the  goods.  In  an  action  for  their 
price,  held,  that  in  the  absence  of  proof  tliat  the  loss  of  the  goods  was 
attributable  to  the  error  in  direction,  the  defendant  was  liable.  Oarretr 
eon  V.  Sdln  (Iowa),  14. 

I  JMieery  ofpereonal property  —  vhen  title  paseee.]    F.  agreed  to  sell,  and  H. 

to  bnj,  two  hundred  cords  of  hard  wood,  to  be  taken  thereafter  from 
piles  containing  an  indefinite  quantity  of  hard  and  soft  wood,  and  to  be 
measured  when  taken.  Held,  that  the  measurement  was  necessary  to 
complete  the  identification  and  determine  what  wood  belonged  to  the 
purchaser,  and  no  title  passed  to  any  portion  of  the  property  until  it  was 
measured  and  thus  seyered  and  identified  from  the  rest.  JSiahn  ▼.  Fi'ed- 
ericke  (Mich.),  110. 

SAVINGS  BANK. 

Gift  of  depoeU  in.]    iS^  Gift,  231 

SERVANT. 
See  Mabteh  and  Sbbvant. 

SETTLEMENT. 
See  Karribd  Women,  64S. 

SHIP. 
See  Carrier. 

SIDEWALK. 
h^^rfftom  enow  and  iee  on.]    See  Municipal  OobfO!RATIoh,  488. 

SLANDER. 

1.  Words  charging  vioUUion  of  official  duty  actionable  per  ee.]  Defendant,  in 
speaking  about  G.,  a  Justice  of  the  peace,  who  had  decided  a  case  tried 
before  him  against  defendant,  said  "  G.  perjured  himself  in  deciding  the 
suit  against  me,  contrary  to  all  law  and  evidence,  etc.  It  is  the  damndest 
erroneous  decision  I  ever  saw  any  justice  give  ;  it  was  a  damned  outrsge, 
and  was  done  for  spite."  Held,  that  the  words  imported  that  plaintiff 
violated  his  oflBcial  oath  in  deciding  the  ease,  and  were  actionable  per  m 
Gove  V.  BUth&n  (Minn.),  880. 

II  "Oamhle**]  To  say  of  one,  '*  He  makes  his  money  easy ;  he  keeps  a  gambling 

place,"  or  to  say  of  him,  "He  makes  his  money  easy;  he  keeps  s 
gambling  hell/*  is  equivalent  to  saying  that  he  keeps  a  place  resorted  to 
for  the  purpose  of  illegal  gaming,  and  is  actionable.  Buckley  v.  (yjfiM 
(MaHs).  466. 


INDEX.  793 

SNOW  AND  ICE. 
ii^wrjffram,  en  mdawalk,]    See  Muhioipal  Oobforatiok.  482 

SPECIFIC  PERFORMANCE. 

Cf  partr^erMp  ogreemeM  not  enforcsMe.]  The  oourt  will  not  interfere  to 
Bpecificallj  enforce  a  contract  whicli  by  its  nature  is  not  practically  en- 
forceable on  both  aides.  Accordingly,  where  an  agreement  had  been  made 
for  a  partnership  between  plaintiff  aud  defendant,  by  which  defendant  was 
to  contribute  an  amount  of  money  and  plaintiff  only  his  services,  ?ield,  that 
an  action  would  not  lie  to  compel  the  performance  of  the  agreement. 
Buck  V.  Smith  (Mich.).  84. 

OfecndUione  in  deed  tofien  refused.]    See  Deed.  142. 

SPRING  GUN. 
See  Trespass,  18. 

STOCK. 
WramgftU  mUe  of,  by  pledgee  —  me/uure  of  damage.]    6e$  DAJUBMt  WL 

See  COKPORATION . 

SUBSCRIPTION. 

See  ('ORPORATIOH. 

STATUTE  OF  FRAUDS. 

L  Pramiee  to  pap  debt  of  anatfier.]  Where  one  holds  property  charged  with  the 
payment  of  a  debt  to  another  upon  his  verbal  promise  to  the  vendor  to  pay 
the  debt,  the  promisor  is  liable  to  an  action  by  the  creditor.  Tofomend 
V.  Lang  (Penn.),  438. 

I  .]  Plaintiff  below,  who  was  in  partnership  with  R.  &  V.,  sold  out  his  inter- 
est in  the  firm  business  and  property  to  them,  they  agreeing  to  pay  him  a 
certain  sum  therefor.  R.  sold  out  to  V.,  and  V.  sold  out  to  defendant  below, 
who  took  such  business  and  property  and  verbally  agreed  to  pay  the 
amount  due  to  plaintiff.  Held,  that  the  transfer  of  the  property  to  defend- 
ant transferred  the  obligation  to  him  to  pay  plaintiff  the  amount  due  him 
therefor,  and  that  defendant  was  not  relieved  from  liability  on  the  ground 
that  the  promise  was  one  to  pay  the  debt  of  another,  required  by  the 
statute  to  be  In  writing.  lb. 

STATUTORY  CONSTRUCTION. 

"  Pereon."]    In  section  12  of  the  crimes  act,  as  amended  February  21, 1878 
declaring  "  That  if  any  person,  by  any  false  pretense  or  pretenses,  shall 
obtain  from  any  other  person/'  etc.;  the  word  "person,"  in  the  latter 
phrase,  includes  artificial  as  well  as  natural  persons.    Norris  v.  StaU 
(Ohio),  2V»1. 

TELEGRAPH. 

i  lAmUation  of  UabdUy,]  Conditions  upon  a  telegraph  message  that  the  com- 
pany will  not  be  liable  for  mistakes  and  delays  in  transmission  or  deliver} 
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will  not  ex6m)bt  the  oompanj  for  a  miBtake  or  delaj  oocMkmed  throng 
Its  negligence.  Ifanvitts  ▼.  The  Wettem  Union  TeUffrqph  Company 
(Iowa),  a 

S.  Mtoiure  of  dainagei  for  deiaying  fM$Mge.]  Plaintiff  was  directed  by  hia 
correspondent  to  '*  ship  jour  hogs  at  once.".  Tlie  message  containing  the 
direction  was  delayed  by  defendants'  negligence  four  dajs.  Held,  that 
the  measure  of  damnge  was  the  difference  at  the  place  of  deliverj  between 
the  market  value  of  the  hogs  on  the  day  when  they  would  have  iMen 
delivered  had  the  message  been  promptly  delivered,  and  the  market  value 
on  the  day  the  plaintiff  was  able  to  deliver  them  after  the  actual  receipt 
of  the  message.  lb. 

S.  CfondUions  in  blank,]  A  printed  heading  upon  a  telegraph  blank,  limiting 
the  liability  of  the  telegraph  company  for  mistakes  in  the  transmission  of 
unrepealed  messages  to  the  amount  received  for  sending  the  meeeagej 
constitutes,  when  underwritten  with  a  signed  dispatch,  a  contract  between 
the  company  and  the  dispatch  sender,  although  it  has  never  been  read  by 
him ;  and,  unless,  perhaps,  in  case  of  willful  default  or  of  gross  negligence 
on  the  company's  part,  limits  its  liability  to  the  specified  amount,  even 
though  the  mistake  is  of  a  kind  not  to  be  prevented  by  the  repetition  of 
the  message.     Orinnell  v.  Western  Union  Telegraph  Go,  (Mass.),  485. 

4.  Uioge,]    In  an  action  against  a  telegraph  company  for  a  mistake  in  sending  a 

menage,  evidence  of  a  usage  in  a  local  office  of  the  company  is  inadmissible 
to  vary  the  terms  of  the  contract  under  which  the  message  is  sent.  lb. 

5.  Ehidenes.]    In  an  action  against  a  telegraph  company  for  negligence  in  the 

transmission  of  a  message,  evidence  is  inadmissible  against  the  company 
that  because  of  the  alleged  negligence  one  of  its  officers  made  a  deduction 
ttom  the  pay  of  one  of  its  operators,  lb, 

TENANT. 
See  Landlord  and  Tenant. 

TENANCY  IN  COMMON. 

JBnUre  occupancy  by  one  tenant  no  ground  for  action  by  co4enant.'\    The  fkel 

that  one  tenant  in  common  has  had  the  entire  occupancy  of  the  common 

estate,  and  his  co-tenants  have  not  occupied  it,  gives  no  right  of  action 

SiKainBt  him  for  the  value  of  the  use  of  their  interests.     Bcerts  v.  Beach 

(Mich.),  169. 

See  Copyright,  273. 

TOW-BOAT. 
i>iffMr  (if,  not  comman  carrier,]    See  Carrier,  445. 

TOWN  BONDS. 
See  Municipal  Corporation,  253. 

TRESPASS. 

1.  String  gum,]    Defendant  set  a  spring  gun  in  his  vineyard  to  protect  Ills  fratt 
from  trespassers  who  were  in  the  habit  of  invading  it.     PlaintUF,  hafiai 


I 
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■0  knowledge  of  the  gun,  entered  the  vineyard  for  the  purpoee  of  stealing 
indt,  and  was  injured  bj  a  dlRcharge  of  the  gun.  JSeldf  that  he  waa 
entitled  to  recover  damages  for  the  injuries  sustained  thereby.  Hooker 
▼.  MiOer  (Iowa),  18. 

9.  Joinder  of  parties.]    Tenants  in  possession  may  be  sued  jointly  in  an  action 
for  trespass  committed  by  animals  kept  by  them  in  common  upon  the 
premises,  although  the  several  animals  are  owned  by  them  separately 
and  individually.    Jttck  v.  HudnaU  (Ohio),  ^8. 

i»  remo^  of  wreck,]    See  Wreck,  500. 

See  Negligence,  893. 

TRIAL. 
Beferen/ce  of  long  aecouniiJ]    See  Ck>N8TiTunoNAL  Law,  834. 

TRUSTS. 

1.  EigTU  of  trwftees  to  deal  with  trust  estate  —  administrators  may  contract  to 
purchase  property  of  estate  not  in  their  control.]  W.  and  R.  were  adminla- 
trators  appointed  in  the  State  of  Michigan,  of  the  estate  of  B.  They  and 
another  party  agreed  to  purchase  lands  in  Illinois, "  owned  or  pretended 
to  be  owned  "  by  such  estate  and  a  bank,  and  to  pay  a  price  therefor  to 
be  measured  by  the  price  paid  to  the  bank.  Held,  (1)  that  whether  the 
estate  had  title  or  not,  the  contract  to  purchase  was  one  that  a  trustee  of 
the  estate  couM  not  lawfully  make  ;  bat  (2)  that  the  letters  of  adminis- 
tration issued  in  Michigan  gave  the  administrators  no  control  over  lands  in 
•  Dlinois,  and  that  the  contract  was  not  in  fraud  of  their  duty  as  trustees,  and 
oonld  be  enforced  against  them.    S/ieldon  v.  Estate  of  Rice  (Mich.),  136. 

%  Unices  perfectly  created  will  not  be  enforced.]  If  a  trust  is  perfectly  createcL 
BO  that  the  donor  has  nothing  more  to  do,  and  the  one  seeking  to  enforce 
it  has  need  of  no  further  conveyance,  and  nothing  is  required  of  the  court 
to  give  effect  to  it  as  an  executed  trust,  it  will  be  given  effect  notwith- 
standing want  of  consideration  and  of  change  in  the  possession  of  the 
property.  But,  if  the  transaction  is  incomplete,  the  court  will  not  com- 
plete it  without  first  inquiring  into  its  origin  and  consideration.  Badgley 
V.  Votrain  (111.),  541. 

SL .]  By  an  instrument  in  writing,  D.  assigned  to  his  grandson  V.  $13,000,  ia 

notes  and  mortgages,  the  amount  to  be  taken  by  V.  after  the  death  of  D. — 
D.  to  retain  the  mortgages  and  notes  during  his  life.  There  was  no  declara- 
tion of  trust  in  the  instrument  in  favor  of  V.  On  the  back  of  certain  notes 
and  mortgages  D.  had,  nearly  six  months  before  the  execution  of  said  instru' 
ment,  written  and  signed  assignments  thereof  to  V.  D.  kept  possession  of 
the  notes  and  mortgages  until  his  death.  Held^  (1)  that  the  instrument 
was  a  mere  testamentary  disposition  of  the  $12,000,  and  not  being  duly 
executed  as  a  will,  could  not  take  effect  as  such  ;  (2)  that  there  being  no 
consideration,  the  court  would  not  complete  what  it  found  imperfect  and 
establish  a  trust ;  (8)  that  the  notes  mentioned  could  under  tbe  statute  l*« 
assigned  only  by  indorsement  and  delivery,  and  not  by  a  separate  instrik 
ment ;  (4)  that  the  assignment  written  on  the  notes  did  not  make  a  com* 
Diete  transaction,  and  the  court  would  not  complete  it.  lb. 
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USAGE. 

1.  EM&mee  of.]    Brideoee  of  usage  u  inaHmiiwible  to  eoDtndiei  tke 

an  ezproM  oontiaci.    Bromn  ▼.  Fo&Ur  (Msm.),  ¥13. 

2.  When  not  defense  to  breach  of  contract,^    A  usage  repagnant  to  the  tennc 

and  objects  of  a  written  contract  is  not  competent  to  Taij  or  oootxol  it ; 
neither  can  one  be  sostained  in  opposition  to  the  established  principles  of 
law  ;  and  the  law  will  not  give  sanction  to  one  that  is  absurd  or  anreason- 
able.    BandaU  v.  Smith  (Me.)*  200,  and  noU,  201 

8.  A  contract  was  made  whereby  defendant  sgreed  to  cany  for  plaintiff  a 
cargo  of  coal  from  New  Tork  to  Portland  at  a  fixed  price,  whidi  cargo 
plaintiff  agreed  to  furnish,  lleld^  that  defendant  coald  not  excnae  a 
breach  by  him  of  the  contract  by  bhowing  that  by  the  nsage  at  Portland 
such  an  agreement  is  treated  as  a  permit  to  the  vessel  to  load  with  coal,  if 
the  master  finds  it  convenient,  but  if  not,he  may  throw  np  the  order  with- 
out incurring  liability  for  damage;  and  likewise  the  shipper  may  decline 
to  furnish  the  coal,  such  usage  being  repugnant  to  the  contract  and  con- 
trary to  law.  lb, 

USURY. 

1.  Oonflid  of  latps  —  lex  loci  contractus,']  Where  the  borrower  resided  in  Ohio, 
the  laws  of  which  State,  at  the  time,  allowed  parties  to  contract  for  any 
rate  of  interest  not  exceeding  ten  per  cent,  and  the  lender  resided  in 
Pennsylvania,  where  six  per  cent  was  the  legal  rate  of  interest;  on  a 
loan  of  money  made  in  Ohio,  the  parties  had  a  right  to  stipulate  in  the 
note  for  interest  at  ten  per  cent  per  annum,  payable  semi-annually,  and 
make  the  note  payable  in  Pennsylvania,  without  thereby  rendering  the 
contract  usurious.    Kilgore  v.  Dempsey  (Ohio),  306. 

8.  .]    In  such  case,  if  the  borrower,  at  his  option,  purchases  exchange  at  a 

premium,  and  remits  the  amount  of  interest  to  the  place  of  payment  in 
this  form,  the  premium  thus  paid  for  the  exchange  will  not  render  the 
contract  usurious,  lb. 

8.  Conflict  of  law  — foreign  contract  —  usury. "l  B.,  a  resident  of  Virginia,  took 
a  promissory  note  made  by  himself,  and  indorsed  by  other  residents  of 
Virginia,  blank  as  to  date  and  place  of  payment,  to  Maryland,  where  he 
inserted  a  date  and  place  of  payment  in  Maryland,  and  negotiated  it  at  a 
rate  of  interest  usurious  under  the  laws  of  both  States.  This  note  was  re- 
newed by  one  made  and  indorsed  by  the  same  parties,  which  was  also  osu- 
riously  discounted  in  Maryland.  A  renewal  note  for  the  amount  due,  made 
and  indorsed,  and  payable  in  Virgina,  by  the  same  parties,  was  given  for 
the  second  note.  By  the  laws  of  Maryland  usury  only  avoids  a  contract 
as  to  the  excess  of  interest  agreed,  by  those  of  Virginia  it  invalidates  it. 
HM,  (1)  in  an  action  on  the  last  note,  that  the  original  contract  was  a 
Maryland  one,  and  could  be  enforced  there  ;  (2)  that  the  note  in  suit  was 
but  a  continuation  of  the  old  debt,  made  with  reference  to  the  laws  of 
Maryland,  and  not  being  void  there,  could  not  be  avoided  in  Virginia. 
Twrpin  v.  Tucker^  8  Leigh,  93,  explained  and  limited.  Boxoman  ▼.  iffUef 
(Va.),  686. 

ft  Statute  forbidding  defense  of  usury  applicable  to  exitfting  contracts  and  wUd^ 
A  statute  of  the  State  of  Virginia  which  provided  that "  no  ooiporatioii 
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■hftll  kuwiter  interpoee  the  defense  of  usury  in  anj  «efelon,  nor  flludl  anj 
bondy  eta,  of  eilch  corporation  be  set  aside,  impaired  or  adjudged  invalid 
by  reason  of  any  tiling  contained  in  the  laws  prohibiting  usury,''  Ae^,  (1) 
to  apply  to  contracts  made  before  the  passage  of  the  act,  even  though  in 
suit,  and  (2)  not  to  be  in  violation  of  the  constitution  of  Virginia  or  of  that 
of  the  United  States.    Taum  ofDanvtlU  v.  Pace  (Va.),  668. 

VACANCY. 
impjiee.]    Ste  OwncK,  221, 

VILLAGE. 
i8ie0  Municipal  Corporation,  107 

WAR. 
Se0  Pabtnsrbhip,  699 ;  Inburancb,  662,  741. 

WATER-COURSE. 

1.  Bight  qf  owners  to  u$6  of  stream  ^damnum  absque  iv^uria.l  The  different 
owners  of  lands  through  which  a  stream  flows  are  each  entitled  to  a  rea- 
sonable use  of  the  same,  and  an  injury  to  one  owner  incidental  to  the 
reasonable  use  of  the  stream  by  another,  gives  no  right  of  redress.  Du- 
mant  v.  Kellogg  (Mich.),  102.  • 

S.  *— .]  Thus,  where  it  was  alleged  that  defendant  who  was  owner  of  lands 
upon  a  stream  above  plaintiff,  by  constructing  a  dam  with  a  large  reser- 
voir, caused  a  material  diminution  of  the  flow  of  the  stream  through 
plaintiff 's  lands  by  reason  of  evaporation,  etc.,  held^  that  plaintifi^  could 
not  maintain  an  action  therefor,  lb. 

B.  Reasonable  use.]  In  determining  the  question  of  reasonable  use,  the  jury  are 
entitled  to  consider  the  general  usage  of  the  country  in  similar  cases.  lb. 

4.  A  hightoai/for  the  floatage  of  logs  by  natural  means  only — legislative  appro- 
priation for  a  highway  by  a/rtificial  means  neeesdtates  compensation.]  A 
stream  may  be  a  public  highway  for  the  floatage  of  logs  when  it  is  capa- 
ble in  its  ordinary  and  natural  stage  in  the  seasons  of  high  water,  of  val- 
uable public  use,  and  the  injury  received  by  the  riparian  proprietor  by  a 
proper  use  of  the  stream  for  floatage  must  be  submitted  to.  But  at  periods 
when  there  is  no  natural  tiow  of  water  for  floatage,  an  artificial  flow  can 
not  be  treated  by  means  which  appropriate  or  destroy  private  rights. 
Tkand&r  Bay  Booming  Company  v.  Speecidy  (Mich.),  189. 

»]  Accordingly,  where  a  booming  company,  incorporated  with  the  right 
to  float  logs  down  a  stream,  did  so  by  stopping  the  natural  flow  of  the 
stream  and  collecting  it  in  a  reservoir,  and  then  letting  a  large  amount  of 
wttter  suddenly  into  the  channel,  hM^  that  they  were  liable  to  the  owner 
of  a  mill  for  the  damage  done  to  him  thereby,  lb. 

.]  The  legislature  have  the  right  to  allow  an  appropriation  of  a  stream 

for  a  purpose  of  this  kind  by  artificial  means,  only  upon  the  payment  of 
eompensatioD  for  private  injuries.  lb. 
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miUs  npoB  a  •tream  above  pUintiirs  laada.  Duiag'  tfa* 
poaited  upon  the  iee  In  the  ■traem  lef use  meuer  fraoa  ■ncli  aiilla,  vki^ 
dmiog  a  freshet,  waa  floatet^on  to  pUintUPa  hmda  doiiig  them  gieat 
Injarj.  HM,  that  the  deposit  of  each  refiue»  wiihoat  caie  or  ovetaiglit. 
00  that  it  ooald  be  floated  on  to  pUintiff^a  laoda,  lendeied  dsfeodaat  liabl» 
for  the  injory  done  to  the  land  therebj.  .flie^.alao,  that,  while 
waa  not  liable  for  the  fieahet,  he  waa  bound  to  know  that  freahata 
liable  to  occur,  and  not  leave  hia  ref uae  ao  aa  to  be  carried  awaj  < 
phdntiir  B  Unda  bj  a  freaheU    WaMwm  t.  GUmoM  (Me.X  346l 

AMfon  for  cbitrueUon  of,]    See  Kuisakck,  470. 

WATS. 
Bee  H16HWAT8 ;  Priyatb  Boaiml 

WEAPONS. 
See  C0HCRAI4BD  Wkapohs,  688w 

WIDOW. 

Jfei  an  **  Mr."]    Awidowia  nota  ■'legalheir"  of  her  deise 
Lard  v.  Bourne  (Me.),  234. 

WILL. 

1,  Deviee  "■rtUe  awnding,  to  heir.]  The  rale  that  a  deviae  to  an  heir  of  an 

of  the  aame  nature  and  quality  aa  that  to  which  he  would  by  law  be  enti- 
tled ia  void,  etc,  does  not  apply  to  personal  estate.  Lord  ▼.  Bowrue 
(Me.),  234. 

9.  Begueet  orer  —  **heir  " —  widow  not.  ]  A  will  oontidned  this :  "  The  reTenio» 
of  the  foregoing  life  estate  given  to  my  wife,  and  all  the  residue  of  my 
property,  real  and  personal,  I  give  to  my  legal  heirs."  Udd,  (1)  a  vaUd 
bequest  over,  and  (3)  that  testator's  widow  was  not  included  in  the 
"  heirs."    Mace  v.  Cushman,  45  Me.  250,  declared  overruled.  lb. 

S.  Effect  of  alteratione  in^  by  testator  —  execution  of^  revocation  of]     A 

tor  made  certain  erasures  and  interlineations  in  a  duly  executed  wilL 
After  he  made  the  alterations,  at  his  request,  two  persons  signed  the  will^ 
aa  witnesses  to  '*tbe  erasures  and  interlineations  made"  by  teatatoc 
What  these  interlineations,  etc.,  were,  the  witnesses  did  not  know.  HiM^ 
(1)  that  tlie  alterations  did  not  supersede  the  provisions  of  the  will ;  (8) 
that  the  witnessing  of  such  alterations  did  not  amount  to  an  atteatatloA 
of  the  will  as  altered ;  and  (8)  that  the  alterations  did  not  operate  as  a 
revocation  of  tbe  original  will.  Will  of  Penniman  (Minn.),  868,  and  note, 
876. 

4.  "  Heirs  of  Jier  body."]  Certam  real  property  waa  conveyed  to  a  truatee 
for  the  benefit  of  B.,  the  trustee  to  convey  the  same  to  such  peraon  aa  B^ 
byherlaat  will  should  appoint,  which  person  should  take  the  aame  in  fee, 
aad  in  default  of  her  appointment  it  ahould  be  conveyed  to  the  ehildien 
of  B.    B.  by  will  gave  tbe  use  of  the  property  to  H.  during  life,  "the 
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TOTendon  and  fee  thereof  to  the  heirs "  of  her  bodj  at  and  after  her 
decease."  Held,  that  the  words  **  heirs  of  her  hodjr "  were  to  he  taken  as 
words  of  description  and  not  of  limitation,  and  a  decree  sustaining  the 
devise  was  affirmed.    Butler  v.  Huetttia  (111.),  589. 

ft  (kmstructum  of.]  A  testator  by  will  gave  all  the  rents  and  profits  of  hia 
whole  estate  to  his  widow  daring  life,  or  while  she  should  be  his  widow, 
and  directed  that  no  portion  of  his  estate  should  be  sold  but  in  accordance 
with  his  will.  The  proceeds  of  such  parts  of  his  estate  as  should  be  sold 
were  to  be  paid  to  the  devisees  named  in  the  will,  among  whom  were  in- 
cluded all  his  heirs  at  law,  according  to  their  respective  shares,  by  the  ex> 
ecutors.  The  will  further  provided,  that  certain  of  the  real  estate  should 
remain  unsold  until  F.,one  of  the  devisees,  should  be  twenty-five  years  of 
age,  or  "  until  twenty-one  years  from  the  date  hereof  in  case  of  his  death," 
and  also  required  that  each  devisee  should  contract  in  writing  that  he 
would  not  **  either  dispose  of,  alienate,  mortgage,  barter,  pledge  or  trans- 
fer any  of  the  real  estate,  or  any  of  the  proceeds  thereof,"  before  any  of 
the  proceeds  of  the  sales  directed  by  the  will  should  be  paid  to  him. 
There  was  no  express  authorization  to  the  executors  to  sell  the  real  estate, 
and  no  limitation  over.  Ifeldf  (1)  that  the  testator  intended  to  and  did 
give  to  the  executors  a  power  to  sell  his  real  estate,  but  this  was  a  naked 
power,  without  estate  or  interest ;  (2)  that  the  widow  took  an  estate  dur- 
ing life  or  widowhood ;  and  (8)  the  devisees  a  remainder  in  fee  which 
vested  in  preeenti,    Jdandkbaum  v.  McDaneU  (Mich.),  61. 

6.  Perpetuities — wnd  restriction  in  devise.]    Held,  further,  that  the  restriction* 

against  sale  were  invalid,  (1)  as  the  whole  estate  was  centered  in  the  de- 
visees, and  no  party  but  themselves  could  enforce  the  obligation ;  and  (2) 
as  being  in  contravention  of  the  rule  against  perpetuities,  lb, 

7.  Election  by  devisees.]    Where  the  proceeds  of  land  directed  to  be  sold  are  de- 

vised, the  devisees,  before  the  power  of  sale  is  executed,  may  collectively 
elect  to  take  the  land  instead  of  the  proceeds,  according  to  their  respective 
interests,  and  each  of  them  may  ordinarily  so  elect  as  to  his  own  share,  lb. 

6.  Restriction  of  cUienation.]  There  never  has  been  a  time  since  the  statute 
quia  emptores  when  a  restriction  in  a  conveyance  of  a  vested  estate  in  fee 
simple,  in  possession  or  remainder,  against  selling  for  a  particular  period 
of  time,  was  valid  by  the  common  law,  and  a  condition  or  restriction 
which  would  suspend  all  power  of  alienation  for  a  single  day  is  inconsist- 
ent with  the  estate  granted,  unreasonable  and  void.  lb. 

WITNESS. 

Lunatic  not  incompetent.]  The  fact  that  a  person  is  a  lunatic  does  not  per 
se  exclude  him  as  a  witness,  but  he  is  competent  if  at  the  time  of  his  ex- 
amination he  has  that  share  of  understanding  which  is  necessary  to 
enable  him  to  retain  in  memory  the  events  of  which  he  has  been  witness, 
and  to  give  him  a  knowledge  of  right  and  wrong,  and  of  such  competency 
the  court  is  judge.    Coleman  v.  Commontoeoi^th  (Va.),  711. 
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"  OuaratUeed  dMiaiMb.'^    800  Oobforatioh,  1M. 
"^  Beirs  of  her  hodp.'^    Sm  Will,  089. 
" Uffol heir,"]    8mWill,9»L 
'  On  or  brfifre/^    See  Nbootiablb  brarEUMSHT,  197. 
"  Per9o%."]    See  fiTATirroRT  Oomstructiom,  291. 

WRECK. 

BeeumU  ef~^  treepaee]  One  entaiiiig  apon  the  sea  beach  of  anoUier  and  n 
mowing,  for  the  purpose  of  restoring  to  its  owner,  a  boat  cast  ashore  bj 
storm  and  in  danger  of  being  carried  oif  bjr  tlie  sea,  is  not  a 
Froeiar  v.  ^dosM  (Hass.),  (fOO. 


/: 


3  klOS  0b3  SMQ  ■IfiS 


